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bthor  original  eoplaa  ara  filmod  beginning  on  ttM 
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alon,  and  andinfi  on  tholaat  paga  wHth  a  printad 
or  illuatratad  impraaaion. 


Tho  laat  raf  ordod  frama  on  oach  microficho 
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papiar  aatfmp«tqi^k|jiont  filmto  an  comhian^ant 
pmr  la  pramiaf  prinirMip)  soit  par  la 

4tr^^rm  paga  qui  oompcKft^y^no  amprainta 
d'Impraaalon  ou  d'illuatration[  aoit  par  la  lacond 
plat,  aalori  lo  eaa.  Toua  laa  aOtroa  aMamplairaa 
originoux  aont  filmAa  •n  common^ant  parr  la 
prami4ra  paga  t^i  eompono  uno  amprainta 
d'Impraaalon  ou  d'illuatration  at  aii,  tarminant  par 
la  darni4ro  paga  qui  cofftpona  una  italid 

ampni^ta. 
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da  I'angia  supAriaur  gaueha,  da  gaueha  i  droita. 
at  da  haut  ^n  baa.  9n  prmnmnt  la  nombra 
d'imagaa-nAcaaaaira.  Laa  diagrammaa  buivanta 
illifstrant  la  mAthqda.  ^r 


5^^* 


J 


32X 


1 

2 

3 

4 

i    5  .  . 

6 

*     -r. 


/ 


S'*'^''^^' " 


•vV 


/  ««. 


'\ 


8.  C.  HON 

HENRY  S' 
Montreal 

BOBEBT  1 
ALEXAND 
8.  BETIIU? 
OEDEON  C 

P.  B.  LAFB 

Prqfnsor 


JOINTED  A 


m 


LOW  EH    CANADA 


Sttrisl 


COLLECTION  DE  DECISIONS 


OD 


BAS-CANADA. 


V(*L.  I. 


t:- 


8.  C.  StONK,  Q.  0 

HENRY  STUART.  AdvocaU,  BalonnUr. 
Montreal  Section,  Bar  qf  Lotop-  Canada. 

BOBBRT  MACKAV.  AdvoeaU. 
ALEXANDER  CROSS,     " 
S.  BETHUNE,  « 

OEDEON  OUIMET,         - 

P.  B.  LAPRENAYB.  H.  0.  L..  Advocate, 

P^»Mor<ifZau>,XcOmColLffe.     ^ 


/.  J.  C.  ABBOTT.  B.  C.  L.^AJhoeat*. 

D«a»qfLaM>ra(ml(y,erqfM$ornfLa». 
^MeaiUOMtf.  • 

P.  W.  TORRANCE.  M  A..  B.C.L,  Advocate 
Prqfeuor  q/Xaw.  4fee«{  CoM«^#. 

f     P.  CASSIDY.  ^«w«<,.    / 

B.  LAPtAMMB.  B.  CjL,  Advocate. 

Pr<*fM»ornf  Law; menu  College. 
T.  K,  RAMSAY,  Advocate. 


THE  INDICES 
BY  8.  BBTHUNB. 


"T 


iWontrrah 

piNTED  Aim  PJ^BLI^D  FOR  THE  PROPRIETORS  BY  JOHN  LOVELI, 

CAHADA  WMCTOBT  Off lOi,  ST.  IIOHOlAt  SIUR.  ^^ 

1867. 


iA 


■  1^ 


<a 


'n 


■:*y^ 


DEC  1  2  mi 


*'-, 


Pn&e«  to  th« 
lUport  of  Goi 
Montreal, 
Index  to  Ouei 
Report!  of  Om 

A  View  of  the 

of  Ouiada 

^  Raleiof  Prlry 

Index  to  princi 


i 

'  / 

-^'    ' 

# 

- 

/ 

^ 

,    '-'^ 

- 

# 

« 

;■ 

•J 

\ 

« 

• 

1 

t 

- 

1  ■ 

• 

, 

■i" 

•         .             :     V 

• 

-    /               *                                             ' 

'^/i 

l^Jt. Ll 

■     \ 

'■ 

-  / '/  ' 

fr      •■ 

* 

■■'    :      :■;  -■  ■•      ■-'■■  '   .■".     ■ 

1 


^ 


TABLE  OF  CONTENTS. 

Pnfkee  to  th«  Pint  Volnow 

IndMtoOMei ]'"' *"* ',"" •  ^^^^^ 

RcportaofOuet..'.'. -'"" •••*•••....< y     is 

of  Oan.d.  while  it  wa.  .object  to  the  Crown  of  Pr.ncr."'^^    ,^.    . 

Role.«f  Prlry(/ounoili  R.gttl«  Genemle.,  Court  of  Queen'.  B,nch  ." Z, 

Index  to  princlpalMatteri  In  Report. /  .  _7         ' 

'  -t  ■  »    ,  •  I-      . 

•      .  \  --  'v  '■■  -     ■    "■•  \ 

-  >  '      ■    '^^    ^^  ^  ^  ■     .,       ■■■-■   ■  Sx 


\ 


5 


I 


t  t: 


»  0 


N 


«; 


thoir  nioti 

Tho  oh 

public  n  |) 

nourieod  b 

Canada.    I 

roporta  of  j 

tho  rnoRt  i 

common  li 

rotting  iip( 

A  Holenin 

bccomofl  ni 

donee  whic 

tho  judgci 

unteverw*!, 

or  misappli 

stability  of  i 

thoao  who  ( 

cqnfidcnco  t 

Huch,  tho 

countrioB,  tl 

itajurinprud 

tho  not  infrt 

it  indispcnsi 

record  oi  the 

should  bo  pr 

Prior  to  1( 

so  great  a  bo 

of  the  decisic 

although  aln 

many  years 


Kent. 


•4 


:■   .      PREFACE  TO  THE  PIBST  VOLUME. 

Tiv  FMton  tl,|„rit  right  to  pUco  of  record  an '  ««ploi,atioi.  of 
thflirniotivft  ill  originaHng  Tiir.  Lowim  Ca.'<aiu  Jikiot. 

Thfl  olijocfc  haii^mainly  ♦»««„  to  iupply  to  th«  profowion  mid  tho 
public  n  |M»rio«Hr5l  publication  ortho  nuwfc  iut«r.».tlng  dccLioni  pro- 
nouncod  by  Hw  Court,  having  jurl-diction  in  civil  matter.  In  Uwtr 
C«na<la.    It  hai  bo«u  well  obic.rvod  by  high  nuthority,*  that  tho 
roport.ofju.lici«ldccl«lon.  contain  tho  mo.t  certain  evidence,  and 
the  mo«t  authoritatlvo  and  proclw  application  of  tho  rule,  of  tho 
common  law.    Adjudged  c««,.  become  precedent,  for  Aiture  ca«.. 
"'•Hng  upon  analogou,  fact.,  and  brought  within  the  «.t„e  ren«>n. 
A  .olemn  deci«io«  upon  a  point  of  law  arising  in  any  given  capo, 
become,  an  authority  in  u  Hko  ca.e.  bocau«,  it  i«  the  highest  evi- 
donce  which  wo  can  have  of  the  la.v  applicoblc  to  the  subject ,  and 
tho  judge.  «ro  bound  to  follow  that  declHlon  so  long  a.  it  stand. 
untovemH],  unless  it  can  be  .hown  that;  tho  law  was  misunderstood 
or  nnsapp hod  jn  that  particular  case.     It  is  by  the  notorietj^g^ 
-tabihty  of  .uch  mlos  that  professional  men  can  give  safe  advilK« 
hose  who  consult  them;  and  p^lo  iu  general  cau  venture  wi^ 
confidence  to  buy  and  trust,  and  to  deal  with  each  other. 

JnT"  "ir*  ^f"'  "'"  ''"**'''''"'°  "^  '"^^  ^"I^o^*"  •»  «»  civilized 
countnos.  they  have  a  special  value  In  Lower  Canada,  which  derive. 

U,jur.prudence  «s  well  from  France  as  from  Englan.l.  and  in  which 
tho  not  .nfrequent  tonnict  botwecn  opposite  system,  of  law,  render. 
It  mdu.pen.ablo  for  the  fixing  of  tho  jurisprudence  that  a  faithful 
record  of  tho  decision*  of  tho  Court,  and  tho  reasoning  of  tho  Judge, 
should  bo  preserved  ond  published  in  the  country.  ' 

Prior  to  1850,  nothing  had  been  done  by  the  Legislature  to  securi 
BO  grea  a  boon.  Although  Upper  Canada  had  had  periodical  report, 
of  tho  decision,  of  her  tribunal,  for  nearly  twenty  year,  before,  and 
although  almost  every  State  of  tho  American  Union  had  had  for 
"^anj^year.  it.  official  reporter  of  such  decisions,  yet  in  Lower 
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5 


<    I 


fi 


rmsfACE. 


( 


CuMila  W0  rotiUI  ttot  in  18A0  nm^«  mom  tkuin  four  voluntM,  mo^ 
rate  in  •(<«  recorJiiig  lUiriMioiMi  of  tiwi  Courts.  (I) 

Our  flnil,  and  imhml  only  Ifgitlatbn  on  Uio  inUJiNEt,  ia  to  he  found 
In  the  Act  13  anil  14  Viet.  cufi.  97,  which  enacts,  see.  13,  that  out 
of  a  s|»e«ial  fumi  "a  ri'ttsoiinblo  •uni  may  ftoni  time  to  time  he  taken 
and  aitpliiHl  (according  to  such  regulations  as  shall  b«  from  time  to 
time  made  by  the  Oovenior)  to  defray  tlu)  expense  of  compiling 
an«i  publishing  tlie  decbicftis  of  the  tribunals  6f  Lower  Canada,  and  to 
the  imyment  oft  fit  salary  to  such  person  or  penons  aa  the  6oreruor 
may  from  time  to  time  entrust  "witii  the  said  couipilation  ami  publi- 
cation, which  persons  sh^ll  conform  to  such  instructions  aa  may  from 
time  to  time  bo  given  to  them  by  order  of  tlie  Governor."  It  ia  fan- 
portaitt  to  add.^tlmt^a  subsequent  section  crrattnl  a  tax  of  Ave  dollan 
per  annum  to  bejluvied  on  all  the  Judges,  clerks  of  courts,  sheriffli, 
and  iiroctising  ailvocaU>s  in  Lower  Canada,  for  deOaying  the  expen- 
ses of  the  publication  of  those!  decisions. 

This  Act  wos'lput  into  force  by  the  appointment  of  reporters 
resident  iu  Quebec,  where  the  reports  were  published,  with  co- 
aditon  resident  in  Montreal.  iTho  latter  had  no  conlrol  whfttortr 
over  the  publication,  but  only  supplie<l  matter. 

The  o|)erationJof  the  law  did  not  givo  satisfaction.  The  law  was 
defective  in  not  providing  for  the  revision  by.  the  Judges  of  the 
reported  cos<!s  before  publication,  and  the  reports  hod  accordingly  no 
authority  with  the  Courts.  It  was  olso  complained,  that  the  publi- 
cation was  only  at  great  ond  irregular  intervals ;  and  the  Montreal 
bor  complained,  that  ^ery  few  of  the  decisions  of  their  Courta 
appeared  at  all  in  the  publication^  ' 

A  Committee  ofthat  Har  was  accordingly  nani«d  on  the  14tli  Fob- 
niary  1856,  consisting  of  Messrs.  0.  S.  Chorrior,  Q.C.,  R.  Mackay, 
J.  A.  Dorthelot,  8.  nethuoe,  and  F.  W.  Torrahco,  to  report  on  the 
subject  and  suggest  amendments  in  the  law. 

This  committee  unanimously  reported,  and  made  the  following 
suggestions  :•— ■ 


(1)  We  nkt  bera  to  Sturt'i  RaporU,  1  rol.,  •b4  tb«  Rttui  it  Ltgitlalion,  3  Tola. 
Ths  former  It  much  estoerafld  bj  the  profeiilon,  snd  ttie  Utter  hu  alio  conniilerablo 
value,  nrom  lome  important  deciiloni  repprud  in  it,  though  the  publicaUon  embraced 
likewise  eiiajri,  Ac,  on  legal  topici,  and  was  not  thvrcforo  altogether  a  publication  of 
Law  Reportl.  We  have  not  alluded  though  perhaps  we  ihould  to  Prke's  Rnports,  s 
thin  Tolume  of  77  pagei ;  f9r  It  ia  entlrel/  out  of  print,  and  a  copy  la  aaldom  to  b«  aaaa. 
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#Mh  of  Uifl  Dbirict.  of  Qiiet»«  .ihI  Momr«Nil,  aiul  thai  >qNmt<i 
K^porto  Iw  publislir.1  in  m^h  mirh  Dbtrirt. 

"  Tl»l  tint  i^loctioti  mhI  miiov.1  rVotn  om«!  (trnn  limo  to  tiim^  of 
•uch  Ri»|»rtm  •«.!  Ih«ir  A-bl-nli  Ih.  W(i  lo  ttio  .Iw-Woti  of  tlio 
jttdgr.  of  U,«  Court  of  Quc«n*«  Itoiirh  .ml  of.iho  Suiwrior  Court. 

"  It  •hall  be  tho  duly  of  ^ach  of  .uch  Ut^rUih  and  Uifir  AaaUt- 
anta  nwpoctively  to  rvport  aa  well  the  aubiUiifio  of  auch  of  the  oral 
(leckioM  of  th«  court.  ii»  the  dbtrtct  to  which  il  .liatl  U^long  at 
ihall  \h^  of  goiK^ral  im|»ortanc«.  an  to  report  alio  luch  deeiiaoiia  ^ 
may  b«  d«livcre«l  in  writing,  ,„d  it'.hall  further  bo  hi.  duty,  with, 
out  any  unncct-wry  d.day.  to  ciiuimi  .uch  report,  to  Iw  fairly  «ntoro4 
In  a  book,  and  to  .ubmit  tho  mme  for  tlio  In.p^wtlbn  ati.l  approval  of 
the  judK«  proiM)unclng  Uio  judgment  of  the  court,  and,  in  caae  of 
diMuit,  for  the  iiMtioction  and  approvnl  aU>  of  the  dimienting  judge/ 
iuch  rejwrt.,  after  due  examination  and  comfctlon,  to  be  ligncd  b^f 
iuch  judge  and  diMonUont  judgn,  or,  in  caae  of  abience  or  .iolmoM^ 
by  .onie  other  member  of  the  court"  •  *  J 

The  Montreal  IJur  ailopted  the  Report  of  their  Committee,  a^ 
their  .uggtiMtipn.  were  reprewnted  to  tho  Oovomment  with  av^^ 
to  IndMre  a  refomi,  but  without  .uoceM.  *  p 

Matter,  did  not  improve  with  time,  and,  during  tho  litting  of  the 
Seigniorial  Court  in  ISfifl  and  during  wvoral  mouth,  afterward.,  tho 
publication  of  law  ruport.  wai^Jircrry  ,u.ponded,  pro«lucing  univo^ 
Ml  diicootent  in  tho  prof««.iJr.^f  the  liar,  who  notwith.tanding 
.  ijontlnued  to  be  taxed  every  year  for  the  publicatibn  of  the  decbiona 
Of  the  Cpurt.,  in  the  tenn.  of  the  above-mentioned  Act. 

Finally,  in  the  cIom  of  1666,  the  Editor,  united  to  dndcavorto 
wpply  tho  want  whicli  wa.  univerwlly  felt,  by  the  Rench  and  tho 
Bar  of  an  efficient  «y.tem  of  report,  of  legal  deci.ion.,  and  the  roaulfc 
haa  been  tho  Tint  volume  of  Tub  Lower  Qajtada  JuKwr.t 


-t-t. 


•  The  prtaolpU  of  thli  mgcition  hM  b««n  IncorporaUd  Into  th«  l«w  of  nn^., 
C«ud.  providing  for  the  pubUc.tlon  of  Lew  ReporU.    Vide  18  Vic  cep TaS  J I"^' 

M  K  J  :  '"  ''  •'""  •*""  '*■•  Pi»>»e»t»on  of  the  "  Law  Reporter  -  a  oerlodlcel 
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Th«  iiiukrlAlitnf^  of  iIm»  IMUori  wm  to  fUfklkl^,  mimllliy,  9*1  pifrfl 
of  IIUlll«r,  iu  th<<  atiaiw  vitiuft  of  rPfHtrU  of  rMr«  ttrculrtl,  M  o(  nMt|t 
ami  oiiwr  |iulili««tt0M  tt(  iiilnrinit  to  tlir  rr«(l#ri  of  thd  JiirM  i  Mn| 
9136  |Nigi««  to  the  voittnift.  Tli«  Mitwefibcm  lMiir«  in  fMt.re««»ivcxi 
i>7fl  !>•{(<«,  lH»iiiu  40  ^gm  btfyond  U)f  un«l«rtAking.  In  tli«  v»luii(« 
fitiiiilirti,  th«*rt»«r(t  ri*|M»rt«*<l  IftO  etrnm,  wldfh  Imiv«  !»#•♦«  il#«^l  in 
the>  Court*  o(  original  jiirifilirtiiiii  aiul  in  tli*  Appeal  f'otirt  j  and 
MHiie  of  tlii»  (Irriaioiia  li«v«  iw^ttUwl  point*  of  rery  grrat  ini|N>rtanc«. 
TiMaa  nrporta  hav«  hrrn  «ontr1bUt«Nl  l»y  tlwi  following  nirnib^ra  of 
tlt«  liar,  all  n^Mitnt  In  MontrvaU  moat  of  tllit  ropbrti^l  caM*a  baifig 
MbMribtfil  with  the  iuillal  lHt«'ra  of  the  na»i«  of  the  coutrihutor 
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The  l-^tlitora  in  thii  publication- venttirrtrtipoti  an  f*xpeHmcnt,  o^ 
the  iiicctnw  of  wliich  titey  go|iI(I  not  b«*  certain,  owing  to  tlt«  cou^mt 
nttveljr  antall  number  of  individimla  Who  feel  an  interoit  in  the  Juna- 
phidence  of  the  country,  m  far  aa  to  purchaMi  the  reporta ;  but  tb^ 
wore  neverthelcM  sanguine  of  aureeaa  because  of  t'he  want  that  waa 
univerwilly  felt  among  the  prHfeiu^dn  of  a  proper  aysteni  of  re|H>rti. 
From  the  JuilgcH  of  the  country  ami  from  their  hrvthren  of  the  bar 
they  have  continuulty  received  aoauroncea  of  a|>prpbatiun  and  en- 
couragcuunit.  TIU7  take  this  opportunity  of  ■tating,  that  the  Judgea 
have  always  (raply  communicated  their  notea  of  the  Judgnu*nta  pro- 
nounced by  them  ;  nnd  inoHt  of  the  reports  (»f  vMvrn  in  Appeal  have 
been  prepared  from  manuscripts  oliliginglyVuniinhctl  to  the  K<litora 
by  the  nuMuhera  of  t^e  (.'ourt  of  Appeals,  For  all  thW  they  beg  to 
tender  their  grate funKaiiks.  ^ 

A  great  debt  of  commeuflatton  is  also  due  to  the  enteqirising 
publisher,  Mr.  John  Lovbll,  who  of  his  own  accord  haa  most  liber- 
ally oxonerilitttd  the  Editors  from  any  personal  ItJihility  consequent 
upon  the  muUirtuking,  and  has  declan*<l  himsidf  satisfied  to  look  for 
compensauon  to  tl\o  subscrinHioni  and  to  the  sale  of  the  voluntot 
published.  To  enable  hin(i  .tl>  continue.to  publish  the  work  without 
loai,  a  largo  addition  to  the  subscription  list  should  b4i  obtained,  and 
the  Editors"  cot|||dontly  appeal  to  the  members  of  the  Profession  and 
to  the  Mercantile  Community  to  extend  the-  number  of  subscribera 
oa  widely  aa  possible. 
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tx)iiMiTtBK  or  rm  iiar  or  Lomui  Canada. 

'     ^    .       ticrttiN  09  •rifi  i^ifriicf  or  mi>xtmau  ' 
,         ir«i|M*n»  «a  14^  riMt«a<  law,  U  lUttMt  ••  fwv .     . 
•TATK  or  TflK   tAW   (viTII    RKJtPKCT  W  TIIK   PtHHICATIOM  or 

Tin:  t^mmtin  or  tiik  couirrf  or  mrtcCi!c  i^       "^ 


Your  r/H«mlH*i  »iHiiHi«i..|  .«„  th«  <h,»rn-«Mh  .Uy  «»r  F.J^i.,y  U.L  with 
li»»mtu.«  t«  «poH  oil  tb«  pr-cM  wn,lln^  ..f  ,h«  Uw  wfth  r«.p«ot  to  tb« 

P«htt«^.H,  „r  ,h.  i)»d*iw>M  or  tba  cuurta  .iT  JM.IIC.,  lo  „,g«^  a,. 

•n.«tKlm.m»,  which  nmy  Ik,  n»«tM«,y  („  ih«  |«w,  ,,,ul  i«  pwiM»«,  .  IMH  to  U 
.•Bmlt.«.|  lo  iho  I^Ki.l..ur..  «,kI  ,m«...|  i„  „nUr  to  gi..  f.  thow  «,ntmlmt«U 
U)«  forix«  of  l»w,  hava  th«  honor  to  n-port  M'foUowi  :  — 

lo.  TJjii  in  «.•  opinion  ^ry,>f,V(;o,,„„iimvth.?pr«,«pt:.y„om  of  r«K>ftli.g 
»h#  iKK^Ion.  of  tho  (Jourt.  in  I.,w.r  C«6i,|,  U  ,p  «iwm*ly  ifKP(«,.c..i«hriru^ 
^  JcfecUrc,  that  tMy  chmm  U  .Mfflclent  to  «traw  jrtt^ntJnn  to  tho  fet  th«l  woU 
pnK»*,I.nK.  „.<  not  puhli.hr.1  withTiuin.,i.mt  fr^u^nmey,  ,«o  R„«t  «  .lel«v  f#fc.  , 
ing  pl«„.  Utwntn  ih<.^d.ivrt^^.l  ,hdr  ,.«l.li..^tior..  «,„!.  wh,t  \,  UmZ 
imporUnc..th.|  U.«y  .ro  not  m.^iw.!  hy  tho  llbn«h  - «u,h.ntlc.  .n,^  thiV 
mainly  4n  conM.,.u,n.a  of  th«lr  not  UMnR  ..,hmltt«.|' to  tlu,  JuJgc,  df  tho  Cburto 
pronoiincinK  »'««»  «"»«',  prit»iou«  l.^h«ir  pul.li<«tion. 

20.  In.piopo.lug  •  remedy,  you,  Co.nn,ltt««  would  ,.«p^tft.Hy  .ugWV  -  ' 
tHcU  of  0.!7  '  ^I'-'-'f  ««P«^-  an.l  AMi,t«nt  U..port,r  In  ,nd.  .rf  tho  Dl- 
.uch  Pi.?ri!^      '  '   •  ■*"    '•'•*  ""'"''"'"  '^•P"'''  '*  P«Mi.a.,J  In  .wh 

That  tho  Mloction  anJi  rtinov^al  from  offloo  fro,,,  tl.no  U,  timo  of  .&ch  Ropbrt. 
or.  .nd  thoir  A«i.Unt.  b«  l«ft  to  tho  .h^kiotf  of  tho  Judge*  6f  tho  Court  of 
Qufl«n'.H«nol,.nd  of  th(jHoporior  Court.  v«  ^ouri  q| 

That  It  .hall  l«  tho  duty  Wo.c,h.uoh  R^pprAr  und  th«lr  A«iHi«nU  r«.p«c- 

to  report  ftl«,,uch  d«ci,,on.  .w  ,„«y  !,«  dohVdrod  in  writing;  .nd  t  .hall  ftir- 

i^^cr  bo  h.,  duty,  without  .ay  unncc^ry  ./eUy.  to  cou^^'ich  LpXot 

Wr^  entered  ,n  a  book,  wd  to  .ubmit  tho  wmo  fdr  tho  i,.,pocUon  and  annrovd 

'Of  tl.  Ju.lKe  pronouncing  tho  judlpnent  of  tho  Court.  andVln  e.^  of  dir„L 

oTnt^of^T  Tl'*^  ""••  .lirnTont  Judge, 

or,  in  c«<,  of  abwnco  or  .lckno«,  by  wmo  other  member  of  tho  Court. 
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X  /  RSrOBT.  '     '  i 

In  comiibction  with  tho  financial  part  of  the  Mibjoct,  your  Commlttoo  have 
'       further  to^  report. 
■^      It  would  appear  from  tho  corrc»pon<lcnco  of  Mesnrs,  Loliovro  dc  Angdfs,  tho 
.    pn-sent  Koporlers,  and  tho  Govcrnincnt,  in  1850,  that  tho  cont  of  reporting 
wnH  entirjiated  as  follbwB :  . 

PrintingL  collection,  «feq, '*■ ^. ...,*....'  JCliiO     0     0 

Editing,  prtiof-corroctini^,  dec...' 300     0    p, 

AssintHncc  in  ono  or  other  District  (Quebec  or  Montreal) ISO     0     6' 

./  •        ,  ...  t    \      •   •  ■  ^ 

'         *  "*■  '  TotaK ' £000     0    a 

^This  nmaunt,  Leliovrfc  «Ss  Ancers  conniderod  could  bo  defrayed  as  follow^ : 

By  tax  of  25s.  on  tho  Judges,  Prdthonotaries,  and  Shcriflfe  ,. £03  1^  0 

By  ditto  on  00  advocates  in  District  of  Montreal '.^.....■     112  10  0 

'  '. .      By  ditto  of  ^70  advocates  in  District  of  Quebec 87  10  o| 

By  ditto  of  16  advocates  in  Districts  of  Gasp(&,  St.  Francis,  and 

Thrcollivers .'. 18  15  0 

'                                        Total  bytax... ..   i?312  10     0 
.  By  Report",  to  be  sold  at  208... 125     0     0 

in  all '..'.  £437  10     0 

Making  ft  deficit  of.....;'. v .,...£l02'l0    0 

which  they  and  the  Government  considerca  wotrid  be  covered  by  the  surplus 
rovonuo  of  tliiOTrothonotary's  office.         ^  . 

The  arrara^oment Entered  into  was  to  th^  following  effect: 
Qovernmeiit  was  i6  allow  Lelidvro  &  Angers  for  their  assistants  in  Montreal 

(one  French  ai<^  one  English) £150    0    0 

L.  <fe  A.  for  8$^ry , ,.:...... . ......... . .     300  .  0    0 

•  '       And  for  co^  of  printing,  collection,  Ac 150    0,   6 

■*  ;  •  ,J  '  ■■  ]-/■   :!j  '  £600     0     0 

-  jbrovidetlthe^tax  and  subscriptions  should  amount  to- that  sum. 

•  /  '         J      ■  '    ■■       .  ■        ' 

•     /'-  \Shd)iuld  the  tax  and  subscriptions  exceed  in  amount  the  £600,  L.  &  A.  were 

^      /  only  ti)'Jt'eeflivc,  in  addition  to  the  sul^scriptions  to  bo  collected  and  accounted 

'  ^/0   for  by  tJhein,  out  of*  the  ^ax  Fund,  a  sum  suflScient  to  make  up  JC600,  to  cover 

^bove  chtpges.  '  >  ' 

ylndsboulil  these  two  funds  fall  short  of  £600  per  annum,  the  difference  was 

(  to' be  vok^Q  up  out  of  the  special  fee  fund  created  by  the  Act  ip  regard  to  the 

'    •       Bftlarics'of  puj^ic  ofScers,  provided  such  difference  did  not  exceed  J£l62  lOs.  cy. 

/  By  this  arrangement,  Leli^vre  &  Angers  were  evidently  to  run  the  risk  of  ihe 

-  iaz  and  subscriptions  not  amounting  to  the  difference  between  ,the  £600  ~  0    0 

and  |;he 162  10    0 

„M     .     ■   .  .'     ,,y-         '      ~  namely,  to  extent  of  £437  10    0 
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/  ■  REPORT.  . 

.     '>"';|oH;o.IoHd6p.nscHfincou.Ue«d;;/l^^  '    ' 

pul.I,c«t„.„  dcs  d6ciHioDH  dc«  tribunaux  dan.  lo  Bal.Can.ulH.    - 
pour  I'annco  1864."  -  «""««, 

And  that  tho  oaly  amount  received  by  the  Government  towards 

tunt, amount  was  .... 
Tax  at  Quebec ■'"" ;;: ^^'^.     ^     3 

"      Montreal loi   i«     ^ 

ThreoRivers.. ..;.,,^     gO  11     3 

^  ^^152     1    .3 

»,  ;  J^''  —_ _ 

contributed  by  Government,  instead  of  £1(52  108.        '    -"^"  '"^ ''^^^^  ^^    ^ 

Should  Government  consent  to  our  having  a  Reporter  and  Assistant  Reporter 

for  our  own  District,  they  could  be  paid  out  of  the  fallowing  sources  of  r^enue 

Average  collection  from  tax  in  this  district £1  i-i  i  o    a 

65  subscriptions  in  this  district. . . . '  „! 

, ,  ' •  ■  •  •        05     0     0 

Government  might  be  induced  to  contribute  also  to  our  expenses      "^  ^^    ^ 

_  in  prmtifig,  collecting,  Ac.,  say  per  annum; £150    0    q 

Deduct  for  such  expense,  say .' jqq    q    0 

— 60    0/  0 

■■'/■'>■  ~ — 

^.  J  J         ,         ^  ^        Total  revenue JC249  10    6 

or,  m  round  numbers,  £260  per  annum. 

And  to  cover  any  shorteomings  in  the  tax  and  annual  subscriptions,  t^o  Bar 
might  guarantee  to  th<>  Reporter  apd  his  Assistant  to  make  up  the  diLncT 
so  ^  to  secure  to  them  £260  per  annum,  in  the  proportions  of'£l60  trency 
to  the  Reporter  and  £100  currency  to  his  Assistant.  f  ^ 

Before  closing,  your  Committee  have  only  to  add,  that  in  their  o/inion  the 
foregomg  s„ggest.on»  could  be.more  readily  carried  out  hyi^tiZntothe 
Governor-General  in^  Council,  than  by  Act  of  Parliament,  plrSrly  a^  So 

ml  to'InMb  "  "^""*  Fovisiona  to  enable  the  Execute  Govern! 

ment  to  adopt  the  views  recommended  by  the  Repori    - 
The  whole;  however,  respectfully  submitted.       ■ 
.     On  behalf  of  the  Committee, 

m!.  7  1  onxi^ «    ^  (Signed,)  Straod;^  Bbthunk. 

Montreal,  30th  May,  1866. 
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oppo^tion  In  this  cause  is  „,ado  by 
••""ufficiont,  it  i8  within  tho  rulo  of 

Motion  diin)i8«6d. 


%,J.     Tho  affidavit  in  Hupport  of  tVo 
hu^«bandofthooppo,ant;,vc..hi„ictl' 

MONTREAL,  ^Oth  DKSilBER,  jgAe  <1 
>^-«-  lyr.  J..  Smith,  J.,  C.  Mondele^J. 

/  No.  2071.  " 

.U.O  -T....  •'^  ^'«f 'T'OM  EXPONAS-OPPOSITION. 

M»g  di.,K«d  of, .  ,ri.  of  „„  ^  „t  rr'r  ''^°i''»'!"™'.  •"^. «» theu 

Kro  .^powed  .,  before.     The  defo2„u  17      ,         '  ''°''  ""'  '«'"""-««»t, 
.ho  sale  0.  .he  f„lWi„g  j„;„l7°''""''  "'""'"«'  "-  »"!«'  of  «  Judge  to  sf, 

J«Mtir;.:,Li::Sontprhi"""^'r' «"» - "'««. 

2.  That  the  whole  of  iho  A?!  ,  ,        '•''-""°  ""».'  P""  'v- 

«e„  i„  execution  ..„ne^.„t„7:"?''     '"*"  ''"''"^  •■•ouM  ha,,  been 

The  plaintiff  moved  to  rcicctth<.nnn«or  \ 

1.  That  no  opposition  eSb^fi,  dT  ri^;  ^^^^        »-"=-  -»-  = 
Ordinance  41  Geo.  Ill,  cap.  7,  §  11.        ''"' '''^  ^^"''"«'«' ^-^iw-a.,  under  tho 

\  Vol.  I—i. 

■    ^.      ■     \    .  .  •[    ••     '     •'  ■ . 
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SUPERIOR  COURT,  1850. 


Abto<t 


N 


2.  That  tht  •ll«(i:fl<l  MttlM  oompUinod  of  ciiitod  in   tli«  pnxwtHnKii  unii«r 
W.  the  writ  of/rri/rtfuM,  and,  therorure,  that  tho  oppotitiun  ahould  have  butn  ItUil 

to  tb«  proocedihfi^  under  that  writ, 

3.  And  that  the  eonoluaiona  of  tho  oppoailion  wvro  iiia[iplioHble  to  an  opp>Mi> 
iJon  to  a  writ  of  venditioni  tjjMn»». 

Abbott,  for  plaintiff,  cited  :— 41  Geo.  III.,  eap.  7,  §  U,  No.  1887,  I>>ugl,u  w. 
Davin$tm  k  Di*iin»OH,  Sept.  Term,  18BC.  Thibtrt.  v.  Lf/fife,  &  Lepng«,  oppo- 
■ant,  Montreal,  31at  January,  1848.   AHard  ▼,  Lt»pirmet,  1  L.  C.  Rep.  155. 

The  Court  (C.  MonJettt,  J,,  dittmting)  appeared  to  be  of  opinion  tbat'nolwith 
•tandii>«  the  prohibition  contained  in  tho  Ordinance,  on  oppoaition  might  Im  rc- 
ocivcd  to  II  writofven</i(io/a'«jr/Mn'it  if  thedofcctflitoinpluined  of  originated  in  tho 
procccdioj<a  under  that  writ ;  but  rojeoted  the  oppn«<iiiun  from  tho  record,  on  tho 
ground  tliat  the  objcctlona  it  contninod  mi^ht  have-  btion  urj^ed  by  an  oppoaitioii 
filed  within  the  ordinary  delay  to  tho  wrtt  of  fieri  firiun,  and,  therefore^  the  oppo 
tanta  were  not  in  poiiition  to  claim  any  eiemption  to  the  rule  laid  down  by  tho 
Ordinance  ;  and  ||80  on  the  ground  that  the  oonciuNiona'df  tho  oppoaition  were 
inapplicable  to  nn  oppoaition  to  a  anlo  under  a  writ  nf  venditioni  exponai,  as  they 
attacked  the  ori^i^l  Hciaure  innlend  of  merely  deiuundin^,  08  they  should  havo 
done,  that  the  proceedings  under  tIie~cen</t^ofti  er/mnit  Hhould  be  net  aside. 

Motion  granted. 
Abbott  tt  liaktr,  attorneya  for  plaintiff. 

('herrier,  Dorionjt  Dorion,  attoruoys  fot  oppo^autn. 

.(j.a.C.A.)  .  ■'  -v    ■"    ^: 

1  —- -rr 

r«r«mDAy,  J.,  SMifir;  J.^d:  Wo.VDELKT,  J.      - 
;     ■  No.  700.  .  , 

Joteph  V.I.  C'lty,  k  Cay,  OpfWhont. 
OPP08lTIOX^=»AME.NI)MENT — PKOCEUUBE. 

In  this  case  there  were  two  motions  :  the  firat,  On  part  of  opposant,  to  amend 
the  endorsation  of  his  opposition  to  sale  of  moveables  seiied  under  writ  of  fieri 
facial,  by  entering  the.  number  70C  instead  of  tho  number  7t}d ;  the  second 
motion,  on  the  pjirt^of  the  plaintiff, jhut  the  said  opposition  be  rejooted  from  the  I 
record  as  having  been  iniprovidently  ."filed  in  this  cause,  instead  of  cause  No. 
TOO. 

McDonald  was  heard  in  support  of  th1>  first  \iiotion,onil  contra  the  second. 

Itamtay,  against  first  motion,  jjaid  there  was  nothing  to  be  amended;  the! 
opposition  in  iucif  was  bad  in*low,  and  could  not  servo  tho  opposant,  but  to 
delay  the  case';  and  in  support  of  the  second  motion  cited  the  case  of  Leverion\ 
vs.  Cunningham,  &  Cunningham,  opposant,  No.  363,  S.  C,  Montreal,  1854. 

The  Court  dismissed  the  first  motion,  and  granted  tho  second. 

Amendment  refused  and  ppposition  rejected. 

David  dcRamsny,  attorneys  for  plaintiff. 

McDonald,  attorney  fon  opposant.  '  , 
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MOWBiAL,  n»D  DBCEMHKK,  IIIM. 

rprum  Day,' J.,  Sm.t.,,  J.,  c.  Monuemt,  J. 

No.  3M. 
\^  ^  ffverm  n.  VHnHiHjham,  A  Boston,  Shorilf. 

•  KCUKITT   roR   COUTH. 

Court.  ^  .  "    "•"•«•«•••  mrmurlly  fureoiu  belter* obi9ttt«ard<>r or 

in  Iho  term  of  IV^b^"  ^''u'^ '"''"'^'-r /'-.-/''.  havloK  U,„  ,ua.l„ 
Kruntin,  of  rule  ZTon  Il^o.u  !f ToT"    '".     '"  """"''  "'"'  "PP«-«» 
I  like  nature  di«,.lMod  '^  ^  '"  """'^"^  «"  "  P'"''«"-  '»'«  of  • 

A-umiaj^,  anuni,  m[A  that  the  ShWiff  w«  t^  1 1  h  '^^  "^• 

motion,  which  wajtho  b«uin„ini,  of  t«  .  f'    """«  "PP^'«^  «"  '»'" 

of  party -ppl^ln..  „„d  th«t  the  Sheriff  w;r„oThthlnl   7"      ""  ?'''""""'"*' 

\  -^/o'  ^^--re;-::'rerrirur:h::'^^^^^^^^^^       ^^ 

Imiglit  MM,  Wore  .„,,erii.a  ihi,  ,„l.     u.  r  i  '  "  ""'  °"'"  ''» 

Kincd  judging  Zl  h^  ;  ri.  .t'h'.  '"•r''"  "'  I'"  ''"""•     """«»  "»" 

»'«.■</  *  Jsiuay.  f„,  pl,|„,i|f.       """"I"  ""f  f^"'^  I'O'  ».«  dimUMd. 

"'"'«»«  *  Umliia,  for  Sheriff. 
(T.K.R.) 


MONTftKAL,  30rH  DEUEMKER,  185(J. 

Coram  Day,  J.,  Smith,  J.,  BADGLcn  J 

No.  1679. 
Xane  c^  al.  vs.  Z)e/«^c. 

AMELIORATIONS— LAW   ISSUE. 

ttion.  npon  It  fbr  hit  I 


irore- 


This  was  a  Jo.itorj  action  to  recover  a  lot  of  la«d^h«  T„.    i,-      r  7^ "' 
h  aeclaratio,.  was  i„  .He  usual  forn,  -«:  X^ ^ ^ ^It ^^^^ 


m 


■ « 

■it 

1 1 


^ 


V, 


1  '»' 


i  > 
■I  • 


i 


8UPKJR10R  COURT,  m$. 


lortiovalj,  wrongftilij  m4  unjanily  teqtiir«dl  tnd  obUin«iJ  pouMMioB  of  lli«  bad 
•gtiiml  th«  wilt  of  lli«  pUinliff«,  ■nd  alill  wilhh«ld  th«  Mnr,  amJ  ■till  rntViiiml, 
ailhough  th«r«unto  oA«n  nNiueaUxl,  to  deliver  the  mine  to  tho  pUlntiff»i  und 
f^  (hut  lli«  d'flr«n<lant  had  rcc«ivo<l  tli«  r«iiU,  iiwue*  and  prollia  of  tho  Mni«,  to  hia 
own  uae,  for  three  jroara  and  upward*^  to  the  daiuogu  of  tbe  piainliffa  of  two 
hundred  and^filty  (^ounda  eurrenoj. 

To  thia  aotion  ^«  defoadant,  without  dcujrinK  the  allegationa  of  the  plain- 
llff*,  piMilod  by  hn'fxirptioti  jttrrmptoirt :  firatly,  (hnl,  ainoo  hn  wiia  in  poaMmaion 
of  the  land,  ho  ha<|l  oloorel  fifty  aana  of  it,  wlituh  woa  wottl)  £HW,  indepflodent 
of  the  proflta  he  hijd  derived ;  aeoondly,  that  he  hail  built  «  houie,  bama  and  ata< 
blingon  the  laad.of  the  value  of  JCTft  cy.  ;  thirdly^  that  he  had  paid  the  Muni 
cipality  wherein  tlhe  land  waa  aituate,  for  lund  tux  on  it,  imixmU  and  aohool  I 
aNKsaaniontM,  for  keeping  up  roada  and  othorwiae,  a  auni  of  CM,    that  thcii«| 
Ihri'o  aum^  atnountiog  to  £:t25,  ho  hud  a  right  to  douiand,  aa  ctpomwa,  amolio 
rittionn  and  pa)iiteoia — iiiifHSHift,  amiliorfilion$  et  lUlMuni* — incurred  and  Uiad«| 
for  the  proprietor,  before  feiving  up  the  land.     H«  thoreflun*  concluded  that,  inl 
the  oreot  of  the  pluintitfn  being  aokiiowlcdgod  ax  proprtctoPH,  thoy  nhould  bcl 
«on<lomnod  to  pay  him  X325  before  hoahould  be  condemned  togivo  up  the  land.[ 
Olaintif 


'  The  piainliffa  demurred  to  thia  exception,  on  the  ground,  among  oUicra,  tliatl 
the  defendant,  aa  a  poRAOHnor  in  bad  faith,  liad  no  lien  upon  tho  land  for  thii 
auielioraliona  and  expenwtt  NpeoiOud  in  liia  plea. 

^Ht  Jm  giving  the  judgment  of  tlie  Court,  aaid  :  Thia  iMuo  raiaoa  tho  quoationl 
in  tery  naked  terma  as  to  the  right  of  tho  poMeaaor  in  bad  MUk  to  bo  paid  fori 
bis  impn)rcmonta,  and  to  have  a  lien  on  the  land  until  aueh  payment.  We  thinH 
the  defendant  has  no  such  right ;  tho  ourron't  of  duei<«ions  i.i  oguinst  hia  protcni 
«ioD,  and  the  demurrer  is  maintained. 

Demurrer  mnintuincd. 

/'.  W.  Torroiice,  ottoriioy  for  plnintiff'*. 

Liblane  ii'  C>i»»iJii,  ttttorirtyH  for  (jift'iidunt, 

(F.W.T.)         .  •  — 


MO.VTIJKAL,  UOth  DEt'E.\iyER^l»3«. 


J 


Carom  Day,  J.,  S.MiTii,  J.,  C.  Mondei.et,  J.    *  "^   - 

-■  .  No.  800.  ^ 

.    Buijinniti  ct  al.  vs.  \yiUoit.  . 

MOTION  TO  REVIHEINTEnLOCL'TOUY  JIDO.MK.NT— I'llOCKbtKE. 

IlKLD I  —that  undci' the  pruvUion*  of  (lio  12  Vic.  cli.  4'i tlic  dfloiiilant  coulil  not Jn' iiii|irUua<'«l  w jtlii<^ 
pruvloue  uuticf  tu  liliuKfir  iu  (.uraun. 

In  this  ca.sc  the  plairitiift«  mnd6  a  motion  to  rcvii^c  n  ju(l,!riiictit  rendered  th 
20th  Qctobcr,  18!y,  upon  a,  motionhnudo  by  the  piaiiililft  on  tho  19ih  Septen 
fer  preceding;  tho  motiooi  "of  tlio  19th  Scptonib^r,  lo5l,  sicking  that  tlj 
defendant  bo  imprisoned  ia  jtlie^onimon  j.iil  of  this  district,  ho  having  failed 
/  fylo  in  tho  office  of  the  Proithonfetary  of  this  Court  o  statement  under  oath  i 
his  proiSerty,  real  and  persofaal.  Tlii.s  motln  of  Si-ptcniber,  1851,  was  not  serve] 
upon  tho  dcfcDdaitt  ig  ptrsQti. 


A.^,J.The 

given.     Th. 

Jiffht.     I  raroe 

[nd  gay  Individ 

IB  be  impriaon< 

the  counM>l 

f  the  npplic 

i'ttrttr  <('  Mn 
(r.w.T.) 


ILD  :-Th«l  an  aeili 
trial  bjr  Jury 

iThia  waaanaoti 

his  pleaconcli 

icluaion  to  the  c 

|^«y,f  Thii  I 
loludoa  for  trial 
diclanition  de 

^e  that  part  of  t 
matter  of  the  ao 
•  personal  wroo 

S.  Carter,  attorn 
'ifcUn,  attorney 

(T.K.R.) 


cft 


^  CAPIAJ 

:-That  the  aflldavlt 
>•  penonally  lnd« 

^'y,  J.     This  ia  a 
Ifficient,  the  word 
|ed  itself  alone  befoi 

>«  not  specifically  i 
fcring  the  judgmei 


y.' 


81'FKRIOR  COURr,  \m. 


I 


.natter  6f  the  .otion  is  to  dedd.  ^.r.?  f  ^  i         ^*'  ''"''*'  ^"*  *'«•  ?"'«'<'«- 

^v.  C«r/«T,  otJornejr  for  plaintiff.  Motion  granted, 

^fi'/m,  attorney  for  defendant. 

(T.K.R.) 

MONTREAL,  ^Ora  DECEMBER,  1856. 
<;W<,m  DAT,  J.,  8i»iTii,  J.,  Badoley,  J. 

No.  24M.  '         ■  ' 

jttt^lliUr  n.  McT.iiMan. 

CAPMS  AD  «E»PI)»0IND01I— JIOTION  TO  QUA811 

fen.,  rt.7;::i^t^:;\':j;:-»»i;;^"^^^^^^^^ 


«Vium. 


A.jf,J.Th«C«artar«agaln«tih#ai.i»||oiinUL   A  mW.*.^    i  ~ — ' 

.  «««.«.     Th.  „.,jorl,y  of  ,b.  Q^iZl,  1  ,  r'.         '^.'•^*  ""'''•♦ '''  '^^^  -  -• 
Nh..     I  remember  .hat  the  „ue.H« .  7. ./  ,        '''••'''«''•«''  J-''^"-'  •- 

r.ir/«f  ,f.  Afo««A.A./,  attorney,  for  plaln'lff.  ^""**"  *""'"'«*J- 

»»'.  W.  yV«f*,  attomejr  for  dof«ndanl. 
(r.w.T.)  *• 

MONTREAL,  30t«  DECEMUKR,  | 

Cor,m  Day.  J.,  Burnt,  J.,  BAiM,u.r.  J.      . 

Xo.  7M.  / 

Ct'irXte  n.  McOrulh 
MOTlOM—HMcTlca. 
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gyPEHIOB  COURr^HWI. 


AtonMlir 


.-»" 


■ii 


■fj 


%■ 


■f'* 


TIm  vwrfa  tff  mw  atolato.Mt  lf«K»  to  mmUIii  iki*  oplniow.    It  la  not  nid  "thai  1 
Um  ptrtf  t*  U  amatod  atoM  bt  pcMontltj  ind«U«<l,  bat  thai  iHf  |>Uintiff  m 
kia  bodk  katytr^  *•■.  Munt  maka  aa  afldatit  that  Ika  d«rm4ani.«^MrMmaltY 
WdabtMl.     Wh«n  «•  «>a»ii{rer  (hat  ih<i  objiwl  of  tbia  ttataU  U  to  ahoii^  In 
^(iiHMnmt  for  d«bt,  ammpt  >»»  <«•«•  of  fr«ud,  (b«  Court  U  obli^td  to  appli  tb« 
Jlrialaat  principlaa  of  i»tar|w«ik£i<>n,  and  tba  MpiiU  m^at  tbcrcf^ra  b«  <|uaah«<d. 

«  .  -      .  Motkw  graalad. 

iMtrtton,  «ttoni«7  ^  pmialfff. 

Ihkrrtjf,  attoroej  for  datindaal. 

(»•«■•)  . 

MUNTRlALi  Mrs  DIUIMKIR,  l«M. 

•      Coram  Dat,  J.,  finiTii,  J.,  Baoolit,  J. 
No.  ata. 
M<ir$hitll  n.  Tht  QmHd  Trunk  Kailmt^  Companif  of  CanttAi. 

toAMAOM-COLLKlOII  ON  A  RAILWAr.       ^^ 

MaiA  l"T1l«l  prMerl|>ll«n  under  N  Via  ,  «*p.  M.ms.  M.  4om  nol  applf  In  tollont  ft>r  pMwtnal  laJurlMl 
-thai  parwm  aulnn  Air  aorporMil  ilama«M  miMt  thaw  haw  Air  bia  pawar  «l  MMklSf  a^vaUil 
band  la  laapaJrati,  la  oraar  lo  obtain  inaaataltjp  for  <lM  Hilara. 

Thl«  wa«  an  action  in  d«maK«a  for  oor|)nreal  Injurj  aulferod  by  tba  plaintil 
tfrom  tho  nfiKliKOooe  of  tbn  arrTontii  of  tho  ('ompanj. 

Tba  dafendanta  replied  to  t^e  action  bj  aeTeral  ploaa.  lat.  Tbat  tbo  olaimi 
*f  the  plaintiff  waa  preM)ribe^|iilior  the  Aet  8  Vlo ,  oap.  26,  aao.  49,  amendingl 
the  eharter  of  the  St.  IjawreSen  A  Atlantio  Railroad  Coqipanj,  in  wboae  riKhUI 
the  dofendanU  atood  ;  undtr  whiod  Act,  the  preaent  action  waa  preaoribed;  bjl 
iba  lapaa  of  mora  than  aii  montha  between  tho  alleged  injury  and  the  bringinir 
of  tba  action.  2nd.  That  the  plaintiff  waa,  at  the  time  of  the  iujoident,  in  ih^ 
employ  of  tbo  dofendanta,  and  that  the  latter  war«  not  by  law  liable  to  th 
plaintiff,  their  servant,  for  the  oigliKonce  of  their  other  aorvanta. .  3rd.  That  il 
'the  defendaota  ware  liable,  it  could  only  bo  for  oompenaation  for  the  loaa  of  timJ 
during  bia  illneaa,  and  for  the  doator'a  bill.     4tb.  The  general  iaaua.  1 

The  defendant^  fimt  plea  waa  dianiianod  on  a  law  beanng.on  tb4  ground^tbij 
the  preooriptpan  invoked  did  oo(  eiiat  in  the  preaent  |s|l^lK  ^  P«rtlea  tli« 
•went  to  evidence  on  the  remai^ite  iasuea. 

JDajf,  J.     The  plaintiff  waa  employed  by  a  oontralJHnqpfto  of  Ma^ 
lane,  to  load  timber  on  the  timber  cara  of  the  dcfondant!:     Whilat  ao  angafi 
un  tho  timber  cara,  which  were  atationary,  a  gravel  train  o/imo  furioualy  iota 
«>  liaion  vitb  them,  and  the  plaintiff  waa  much-injured,  hia  handa  and  hiafingeJ 
^ttoerated,  and  two  of  hia  flngern  broken.  We  are  of  opinion,  that  Maraball  w> 

'  *"  X'^^^1  *''"  **•*  Oo^P'^y.  »»"^i«'  that  of  wme  pcraoa  employ* 
PComp^lSy.    It  18  a  quoation  of  evidence.    1  he  plaintiff  haa  mad 

a       a  *""*ite^^'*  «te«it,--tha  doctor's  bill,-that  he  w«.  kept  fr< 
lii  .JlfZ  r  •"^*':'""*  »»••  consequent  lorn,  of  wagea.     lie  ho.  pro« 
.at  on^of  hia  fi„«er»  rema.na  atiff ;  but  there  ia  no  evidenoa  to  what  eitent  thi 

;;orruiwto"T""rf?°^^    He  doe,  not,  therefore,  come  .:ifor^ 
^ourt  entitled  to  .udemn.tjr  <i,r  future  loa«  of  hia  means  of  livelihood.  "We  gi^ 


^ 


•r 


not  nl«l  tluit 

vf  |>t«intiff;or 

to  tftply  th« 
I  b*  quMhoJ. 
a  granUd. 


^ 


him  JaJKn,.„, ibr  lb«  UU  IW  m«mI  j^^^IT:        .  .^  ,.   ,"*      .  '       . 


iitftAf. 


at  thfl  olaim 
9,  ■meodin[, 
rhoas  riKhti 
rworibodj;  bj| 
lli«  bringin 
idknt,  io  thi 
iable  to  t 
lird.  That  il 
loM  of  ti 


*4i   .> 


f     i 


t. 


'« 


)«nnnal  Injiirtnl 

the  plaiatil 


MONTKiAL,  »«  DKCIliuifi,  IBM. 

No.  3006  '' 


■  I 


hi.  .hiKh  brokto  ia  two  pl.o«.     that  hi  h  ^,       '.    ''"?«'  '"'""'«  *»»*»"  '"J«'f«r 

"io-  within  ai,  a,onth«  dW,  ti.e  i,  1!  „  ,       ,^       ^.'^^  ""'  ^""^'^^'^^^  '»» 
16  Vio.,  cap.  46.  ^    "^  ""'^•^'  ""  '"^l^'^^^i  ""der  tho  Sutute 

The  acoond  pioa  was  a  <///<<««.«.  #•.;..  j    .     .  * 

>neral  anawer  and  roplioLlof  ^     '  ""^  ""^  "•"°'  *'""'  ^^•"P'"'''^  h  « 

^'i',  J.     The  defeodanUi  huv«  urued   in  ..„.«„,  »     .l       ... 
i'«Iy.  .hut  the  acion  w..  pro^HM  t     oZoV;-    "  P'-'-f^ff'' do^-d, 
ibat  the  limiution  und<)r  tlw  tiu,2^     i  >         ""  "'"''*'"'•     ^^"  »»'i„k 

«-i^«fthe,ha.on::.hti:r.;r^^^^^^^^^^ 

»n  per«.„H,  «„  ,«  which  .ho  (.'omp  .„v    LwhlT      '        •""' '"  '"J""*-*"  '■^•«'°'"J 
locr.     The  defendant,  fur.he  T  I'ed    ^  ,7'  ■^""•"*'  "  ""'  "»^'-  -«"«- 

b»  point  alHo.     it  i,  j,„„  „,„,  ,,,^j^  ^^  f^'*;^    ^''^  ^J""'*  '»  »K«.n.t  then,  on 

wua  to  guard  aK.uo/„„,  «uc    "  id    ZL    r:::  """'''  '"'""'"  '^"'^^ 

o«iuonw,  aute  tlittt.  th«  oara  uud  uiuchinory 
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*  Uorniliiu  > 
n.  ■      V.'-". 
TlicfM  t>    V 
M.'K.C. 
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.  SUPTERIOR  COURT,  1856. 


r:. 


Wore  is  j^rfcJt  «r(kf)  anS  that  every  precaution  hod  been  taken-;  but  sueh  tesBAadnotitabteft 
^iimony  is  usual,  and  flgajifttJjIt^WiJiave  the  fact  of  the  accident,  which  ovcrB  Chai^bei 

rid«8  anjr^ucfi^tesftiitjQny:     T^e^third  point  raised  by  the  defendants,  at  tli 
argtiilient,  but  not  raised  'by  the  pleadings,  was,  that  the  injury  was  caused  b 
the  negligence  of  i\\h   defendant's  servants;  that  Germain  was  also  in  thci, 
euiplo^,  and  that  the  Conipunywero  not  liable  for  the  acts  of  his  fellowservant* 
The  Statute  ollQwcd  ,the  Company  to  prove  special  facts  under  the  general  issue 
but  only  in  cases  contemplated  by  the  clause  of  the  limitation  of  actions;  bui 
under  tliegcnerallssue  we  do  not  think  that  the  defendants  hav^  a  right  to  mat 
out  a^efence  of  this  kind.   At  any  rate,  the  facfs  do  not  sustain  their  pretension 
on  this  point.     Th^  plaintiff  was  not  a  servant  of  the  Company,  but  only  a  da 
laborer  going  to  his  employment ;  he  jiad  no  connection  with  the  servants  of  tl 
Company,  and  had  nothing  to  do  with  the  management  of  the  cars.'    We  theh 
fore  assess  the  damages,  taking  into  consideration  that  the  man  had  his  thi;; 
brokfin,  and  is  materially  injured  for  life.     The  cvidehec  shows  wlyit  the'  pros 
pectivc  loss,  as  regards  the  Earning  of  his  livelihort'cl,  is  i,  tjiat  "his  "powers  o 
gaining  a  subsistenc^.  arc  mudh  injpaircd— some  witnesses  say  one-half,     Tl 
assessment  includes  the  debtor's  bill,  his  lo.«S  of  wages  during  his  illness,  ar, 
prbijpectivc  damaged;  and  juiigment  goes  fors»^200,  besides  costs. 

Smith,  J.     In  ^iiis  ca.se,  as  in  Mar.^ihairB  inse,  I  iHssent  from  the  major; ty 
the  Court  as  to  the.  aywunt  of  damages.     I  wouligivo  the  plaintiff  £200  cy 
beside^  past  damages  and  co.sts.  '  %  t.,.; ' 


Cbrl«tle 
jriten  axle  thke, 
Aldrldge 
a  KaJlwa; 
Alton  0.  J 
Oro/Hi  r. 
3  Bini/ha, 
Not  responBible  tc 
Sbelford, 
Mwson  I 
Coroner'*  Inquest, 
Green  leaf, 
jPlainti/rnot  boinf; 
Story,  on  I 


Lii/reit{ii/r  «l'  Ptipln;  attorneys  fur  plaintiff. 
'~S  -  .^  Cross  <(•  Baticnjjt,  aitOTjLiys  for  defendants. 


Judgment  for  plaintiff. 


\     "  I 

^      "Authorities  cited  by  I'Ul^liff:  „  * 

Chftmbors^nd  Peterson,  on/jJallway  Companies,  page  354. 

SUelford,  ou  Kaihrays,  pagfos  498  and  4tt9.        ^>  \  -- 

/         Authorities  ciieil  by  Diifymlmils: 
Limitation  of  the  action  td  six  montha:     ,  :  *' 

9  Vic,  c.  82,  sec.  Wi.r^  '        .^v  ip         - 

.  16  Vic,  c.  46,  sec.  29.  ■^-    '  .  ' 

Defendants,  as  a  general  fufe,  im\y  repponsible  for  fault,  negligence  or  imprudctce  • 
Domat,  part  2.  liv.  2.   7       . 

Tit.  S.  sec.  4,  §  1  and  a  ri      A  " 

ToulIler.T.  11,  p.  148,1150.  151,154,  206:'       •*  » 

•     Story,  on  Bailments,  f  601.and  6()2.  V'  ^  ' 

Degrees  of  diligence:      ,        j  '    VvS?  " 

Story,  on  Uailmonts,  $- 23.  ,  '      .  .        ' 

<A  depositary  is  only  liable  lor  groins  negl!gt'iice : 

Sjory,  on  Hailmtntfi,  §  79  and  y;.  ,     ^^ 

£0  of  Carriers  without  hire:    v  .  »  , 

Aligell,  on  Carriers,  §  17  and  21. 
Jones,  ou  jiailment^,  p.  62.    .  '      ■  j 

Onw  of  proof  of  neglig.  nee,  in  case  of  gratuitous  bailment,  on  the  piaiutitr'?  claiming: 

Stoiy,^u  ISailinent.-,  5  212,  213,  and  notes-"  Is  generally  on  .the  Bailor,  §  410,  '  may  Iwi 
the  pawnee,  but  if  plaintiff  alleges  nefligeuce,  must  prove  it,  §  339." 
Kven  nith  d<pi)sitarle;>  forhiro:                          .              . 
-     '.-       S  4,'',4  uud  note.                              •       :                 ^ 
Carrief^lor  hire  at  nijo^t  require  to  shew  the  cause  of  the  accident,  and  ^ifferenoc  letwocn  Carw 
oMi^asseiigcr.i  and  of  Goods; *^ 


«Lp  :-That  Jefenc 
Ave  moni 
own  fauK 

Motion  on  par 

pllowed  to  appear 

^«^,  J.     The 

^ay.   He  tore  up 

However,  as 

ontesting  the  act 

jlea  to-day,  and  pj 

Devlin^  attqjnej 

Bedwell,  attorn 

(T.K.R.) 


Sour.  UtlK:TrPPlltrp;"tl»r 

8  ory,  on  Baiimcnib,  §  601,  6)2  and  69 \ 


PTION  TO  CAUSE^l 

I  baTing  obttJned  Judg 
quantity  of  land  I 
the  prevloui  ceesi 

[The  plaintiff  havia 
ffSin  real  estate^ 
IHO,  for  deficiency 


t.. 


;  but  Bueh  tcsl 
it,  wbich  ovcrJ 
bndunts*  at  tlij 
was  caused  bJ 
I  also  ID  thciJ 
rellow-ficrvantJ 
D  general  issuel 
f  actions ;  bul 
I  rigbt  to  mukJ 
icir  protcnsionl 
but  only  a  da 
servants  oF  til 
s.-  We  tbe> 
hud  1)19  tbid 
«fly»t  the  pro>j 
W%  'powers  ( 
mc-balf.  Th 
lis  illness,  arj| 

lie  ni:ijorjty  ^ 
I  tiff  £200  cyl 


SUPERIOR  COURT,  1856. 


I  And  not  lUbto  for  u  aocident  ifmllar  •«  ih-  ^ 

a  Railway  Cages,  p.  682. 

0\)«»T.  WaUrhoxut. 

3  i>i»ffham'»Repnrls,  p.  319.  i 
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•!*■ 


The  MAN.  Y 
i<.K.to. 


or  plaintiff. 


.  '7-  30th  DECEMBER,  185C. 

Coram  Day  J    Smitit    t    t>  /         ■ 

-^f,  J.,  ^MITH,  J.,  BADGLEr,/J. 

.    No^27lO. 

^%den  VH.  Fitzswimcs. 

./  'MOTION— PKOCEDUhE. 

M>«^,J.     The  defendant  comes  hpfnJr'n        . 

k   He  tore  upthecopytf  srins^rved         V""  "?  ^''"^  '"'  «  ^--»"- 

.  However,  as  this  is  an  1^  dT  ^"^  "l'"'' T  «"'^  ^^^  <l'd  "ot  mi,d 
ootesting  the  action,  but  hTultliT'  ^"'  ''  "**  "'^^^  *"  P'^-*  »>•., 
lea  to-day,  „„a  paying  the  Ml  it  of  tl  acIiT"  "  ^"'•""  °'  '''^  ^^«"^ 

/>«^A»,  attorney  for  plaintiflF. 

Bedtcell,  attorney  for  defendant. 

(T.K.R.) 


Motion  granted. 


MONTREAL,  30th  DECEMBER,  J85e.  \ 

<^ram  Day,  j.,  Smith,  J.,  C.  Mondelet,  j; 

'  No.  2300.  ,» 

■%«»  VS.  /rf/er. 


III'  ?'J''°"'^''»'''°^  °H»i-"<  •  jujamc 


nt  agaiuBt  oDe  fnadci 


-a..,  brought  hi,  ,«,,,  .0  0^^  Alijfl^eiii  y-f_ 


,^', 


s 
<>$      1 

H 


^j  J 


'^■>-- 


i 
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'^i 


If! 


Kyaii  V.  Idler.  ^  fco  declared  binding  and  obligatory  upon  tho  defondunt  in  this  cause,  cegtiO' 
na  tVe  of  Prondergast,  for  part  of  said  puroha»o  money.  To  this  action  defen- 
dant' demurred,  among  other  roanuns,  because  ho  was  not  party  to  that 
judgment. 

Smith,  J;  disscntinr:.  Prendergast  sold  a  piece  of  laiid  to  Rynn,  tho  phiintiff, 
who  brought  his  action  against  Prendergust  to  reduce  the  price  of  purchase.  In 
this  action  Ryan  succeeds,  and  £140  is  given,  and  pluintifif  now  seeks  to  have 
this  action  rendered  exccutt)f|iogain!it  ^o  present  defendant,  ceminnnire  of 
Prendergast.  This  action  has  been  demurred  to,  on  the  ground  that  it  is  not 
stated  that  defendant  wus  a  party  to  the  former  action.  I  disagree  with  the 
mujority  of  the  Court,  I  think  tiie  action  is  riglitly  brought.  It  is  chose  jugee 
between  the  plaintiff  and  defendunt,  uHsitccesiuitr  of  Prendergast.  Pothier,  Oblig. 
JSos.  .1)01  to  905.  To  put  it  in  another  form,  if  actions  hud  been  brought  by 
ccssionaire  for  instalment.^  of  purchase  money,  tiiis  judgment-reducing  the  .price 
of  sale  £140  could  have  been  offered  in  cumpensution.  Why  then  can  the 
plaintiff  not  bring  this  action  ? 

Mokdeht  (C.)  3.     As  to  chose  J  ugietUerc  are  three  things  essential,  the  iden- 
tity of  the  subject  of  action,  tho  identity  of  cnusc  of  action,  and  that  it  be  between 
the  .sumo  parties.  Besides,  there  is  no  such  action  as  that  now  brought,  pluiniiff 
'     had  no  intere.4  to  bring  such  an  action,  us  he  coul J  alwuys  urge  his   rights  by. 
»  \ray  of  exception,  if  sued  by  ccssionaire.  «         - 

Demurrer  maiutaincd. 

A.  d;  G.  Robertxon,  attorneys  for  plaintiff 

Monk  cfe  JMacrae,  attorneys  for  defendant. 
r'  .         (T.K.B.)  . 

Note  :  Sur  la  question  de  savoir  comment  rod  envisage  maintenant  ea  France  U  doc- 
trine de  la  chose  jugoe  quoad  les  ayant-cause  ; — vide  les  savantes  dissertations  de 
M.  Valette,  dans  la  Revue  Etrangire  et  Fran^aise  de  L6gislation,  de  I'annce  1842,  page 
257  etpage  27  de  la  Revue  de  droit  franqais  et  etranger  de  I'annee  1844. 

(P.Kl-)  , 


MO.VTREAL,  30th  DECE.MBER^  1856. 
Coram  Day,  J.,  Smith  J.,  BADOLtY  J. 

No.  1272.       ■'    • 
Rice  vs.  C'jo. 

DAMAGES — APPRENTICE.-  ' 

C.  bound_fhinor  son  us  appr'Oticn  to  R.  for  Ave  yean,  representing;  hU  Bf{c  to  be  only  lizteeh  ;  son  [ 
was  really  over  sixteen,  and  left  at  ■ge,of  majority.  Ueld,  fatlier  liable  to  R.  In  damages  for| 
1<68S  of  time. 

The  plaintiff  intitituted  this  action  for  £50,  which  he  claimed  from  the  dofen-l 

.^ant,  George  Coo,  inasmuch  as  the  son  of  the  defendant,  William  Coo,  had  leftl 

plaintiff's  service  on  the  2l8t  October,  1855,  whilst  he  was  bound  to  him  b;| 

articles  of  apprenticeship  passed  on  the  Slst  October,  1 851,  before  Mtre.  IsaacsoD,| 

JJ.P. 

la  said  articles,  the  defendant,  as'  the  father  of  William  Coo,  declared  thkt  thel 
latter  was  then  about  sixteen  years  old,  whilst  in  fact  be  waathen  seven  teen  yeani 


SUPEHrOR  COUttT,  1856. 


The  defend...  „e.  .hi,  .„,i„„,4n;g„„„„|-.,,„^  / 

N.v.*r  1856,  i. ,  .dj„d  J.;:.'  z:i:^'^i7:[rz  "^  'r 

the  loss  of  siid.  services    with  !,.»„,„  f  «•      "'''"'f'^*-^  12s.  6d,,  as  damages  for 
rvrces,  w.th  .ntercst  from  service  ofiprocess,  and  costs  of  suit. 

G-   R.  Bedtcell,  attorney  for  plaintiff,      '  Judgment  for.plaintiflF. 

^./&  6?. /fo6crA,c,„,  attorooys  for  defendant. 


MONTREAL,  30th  DECEMBER,   185.i. 

'Coram  Dav,  J.,  Smith,  J.,  C.  Mgndelet,  J.      " 

No.  2404.    I 
Malo  vs.  iN^c. 

EVIDENQE.  ,  / 

To  an  action  on  gcv»ral  proinlsabry  notei  N   nWHo.1  *  ' 

Kembg  decided  th,l  h.  ™  ejo^er  „f^.r„f  ,.*''»°"°'^  »"  'I"  •»•>  ««, 
(aie  other  two-  th.t  h.  .™ '""?"»""">  »f  *«»  notes  aod  the  draww of 

U.ffhepuJ?:frLS::^;.re::;7  Tuifr*^  jr  °4- 

jhe  ruling  at  enquete.  «»  overruled.     Flaintiff  moved  to  revise 

^f  defeDdtnt.    The  kind  „f  i..      7  f       °  kM  examination  on  ihe  put 

,L.»  in  an  . Ji     ':.  t^^'^^''  '"^  '«'"■'"  "«  •"■"»«.  i^. 

^.»«ti..h.,.needi„.er    rurWH,;";°':T'''°':^'^    '''''""°«'' 
W  the  iMtimonT  ho  will  eivo  &  .h,7.  *       „,     ^  '°°™**  "  «miniAed    • 

Hi.  .h. «,it  whioh pUinti, nT/hH^ln;!.  «2" "" " •,''"°-  '" 


i..'co  V.  Coow 


*  -^1 


S 

S 


"h- 


CD' 


>ww^ 


^^"'"»«^«"o»,atiopnej8  for  plaintiff.  ^^«^"«nK»9d7 


^'««''«»  "ttoVney  for  defendant 
(t.k.r.) 


:,r:t 


r- 


-^X 


supjoliioR  COURT,  isai. 

VtT r -_ _ , — - 

AlONTREA^aO  DECEMBRE  1866. 
Gomm  Day,  Ji,r^MiTir,  J.,  Badolet,  J. 

Homier  vn.  Demers. 

CLAUSE   KESOLUTOIRE. 

■  I  ■ 

Jug#,  que  la  clanw  r«solutolre  ncn-commlnatolro  ne»t  paa  tx^cutable  i  la  rigueur. 

Lo  dcmanaeur  avait,-par  bail  notari^  cri  date  du  20  jnars  1854,  lou^  H  fea 

J.  M.  Ducharine,  pour  le  tcrine  de  deitx  anix-es,  ii  compter  du  23  juin  1853,  uo 

emplacement  situ^  en  la  cit^  de  Montr<$al.  pour  un  certain  prix  y  stipuld'  et 

loquel  bail  contenait  aussi  uno  proraesse  de  ventc  par  le  demandeur  u  Ducharme, 

,de   I'en^placement,  dans  Ic  cas  oil  co  dertiier  y  construirait  urfe  maison  do  la 

valeur  de  £50,  et  paiefait  les  deux  ann^es  de  loyer,  ct  il  s'obligeait  de  lui  en 

passer  titre  pour  £100,  payables  de  lu  maniure  y  stipulde;  aveo  cotto  clause 

cxpresse :  que  si  Ducharme  ne  bfitissait  pas  une  maison  de  cette  valeur,  ou  s'il  no 

payait  pas  le  loyer  aux  termcs  convenus,  et  s'il  ne  pnyait  pas  le  premier pifitment 

surleprix  de  veutc  h  son  icUance,  cette  promcsse  do  vente  pourfait  fitre  CQnsi- 

d^rde  comra*  nuUe,  si  le  demandeur  I'cxigeait  en  faisant  connaitre  son  intention 

iV  eet  effet,  soit  par  protet  ou  autrcmcnt,  cette  chivse  itant  de  rigueurnon commi- 

7tatoire,  vH  qiie  sans  icelle  le  demandeur  n'aurait  pas  constnti  le  dit  acte.     Par 

un  acte  de  cession-transport  notarid,  en  date  du  G  octobre  1854,  et  signifi^  au 

demandeur,  le  d^fendeur  f ut  subrog^  i  tousles dioits  de  Ducharme,  qui,  pendant 

la  dur^e  du  bail,  avail  construit  sur  ce  terrain,  une  maison  logeablo  dont  la 

valeur  exc^dait  la  sommc  de  £50.  » 

Le  demandeur  ayant  notifie  le  defendeur,  par^actc.notarid  en  date  du  23 
juillet  1856,  de  son  intention  de  considc^rer  comaie  nulle  cette  promesse  de 
Vente,  vu  qute  le  premier  paiemeot^^chu  le  23  juin  1855,  et  le  second  paie- 
ment  4c\u  le  23  juin  1856,  n'avaicnt  pas  4t4  payes  ni  pur  Ducharme  de  son 
vivant,^»i  par  le  dffcudeur,  son  cessionnaire,  actionna  lo  d^fendeur  eii 
ddchdalnce.      / 

Le  d^fendc|ir  plaida  a  cette  action,  que  son  c^dant  DucWtiic  avait  rempH 
ses  engagements,  en  payant  son  loyer  et  eh  bfitissant  la  mWon  en  tjucstion ;  et 
que  lui  le  d^endeur  avait  fait  offres  au  demandeur  le  7  aput  1856,  par  acfe 
notari^,  du  fuontant  des  deux  paiements  k  deniers  d<?couveris  du  prix  de  vente 
^hus  avec  rint<;rgt,  et  les  frais  de  Taction,  jusqu'A  son  rapport,  en  le  sommant  de 
lui  passer  titre,  et  il  concluait  A  ce  que  ses  offres  fussent  d^olar^es  valables,  et 
que  le  jugement  lui  tint  lieu  de  titre  dans  le  cas  oil  le  demandeur  serefusorait 
i.  lui  passer  titre. 

Les  points  de  fjit  ayant  ^t«  admis  de  part  et  d'autre,  les  parties  a  I'audifiott 
citdrent  Its  autorit^B  suivanteB : 
De  la  part  du  demandeur, 

Domat,  Titre  2,  §  3,  No.  8.    Ed.  in  8°,  page  1 65,  1  vol.,  note  de  M.  Remy. 
,  Bourjon,  tome  ler,  page  485,  titre  4,  ch.  9,  §  1  et  suiv. 
Troplong.  Priv.  ethyp.  No.  191.  — 

.Duraoton,  tome  19,  p.  207,  No.  151.     Le  ffi6me,  Vente,  J^os.  62  et  622,  etc. 


i>o  la  part  du  <l6feniear  ■ 

Domat,  titre  ler,  §  4,  No.  15. 

Sotffve,  tome  2,  cent,  lore  cli  6  n  d        •.  ,-  ,         / 

Argou,  tome  2,>fre8  332  ef  3.33 

;S'-'""<'^"'''V«.po«rl«d„,„.„dcJr'       "'"'"'• 
P.R.t.  »  ,  •'""^P-  P'33^Beaudr7  V8. 


Momlcr 

V. 

fcmen. 


■i  V 


r  ■- 


:/ 


MONTREAL,  30  DECEAIBRE  1856. 

Coram  Dav,  J.,  Smith,  J.,  Badqlev,  J.  .  ' 

Les  demanderesses  rtfclamaicnt  de.  ua.  ,  'contexture, 
intervenues  cntre  le  defcnZr  et  Ma™  A  r'"*?  ' '•^'^»  ^'^  transactions 
«^tobre  1852,  M.  A.  Primcau "n  it  pa'act^T  ?•"'"»'  ''^  «-'  =  ^e  5 
^126,  une  terre  situde  en  franc  etlmln  '  '  f"  ^^'"'"^^"^  n.ojennani 
1852,  par  acte  d'echange  Zr'^  eTZZT'^l  ''^  "'"^  J''"''  «'«*<>»>« 
-uvante  en  la  .ig^e^j,  ^c  ctea  l/Td::;  t";  "  f  "«^  ""«  *«^ 
gneuresses  depui^  plus  de  trente  ans^au  ^aV^  ^r^'"^«'-«««««  «ont.'sei. 
^change  la  terre  tenue  eU^ra  ,c  et  1!;  '"'  *»"'  '"'  **«»'«'  ««  contre- 

iui  le  mfime  jour.  "  "'  '°"""'^"  ^^^'J^S^  ^'  ^"'11  veoait  d'acheter  de 


LcB  demanden 


:^gg- allijguaieai 


,....,...-* 


r 


*  tar.  a™i„  de  lote,  ,;e  le'X^ik  T?'"?]  T"'*' " '''''»»  «»"^« 


'>       ■ 


^ 


■./  i 
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LMtoon    cenBive.     Le  d^fendcur  par  sa  defense  soutenait  que  ccs  aotca  ^Uient  parfaitc- 

IMMaa.      ment  e^rieuz  et  ne  comportaient  auouiie  fraude. 

La  preuTe  no  oonsiste  que  dans  Ics  r<5pon8ea  du  ddfendeur  sur  faits  et  articles, 
(qui  d'aillcurs  ne  confesne  rien  de  d^favorable  k  sa  cause,)  en  sorto  que  la  cour 
etaitappcWe  a  decider  du  caraotdre  de  ccs  actes  par  leur  seul  cxamcn. 

Per  Curiam.  La  cour  est  tenue  d'udjuger  sur  Ics  pretentions  dcs  parties 
d'aprAs  I'examen  dcs  contrats  attaquiis  de  simulation  ct  de  declarer  si  la  fraude 
alWguie  s'y  rencontre.  La  question 's'est  d&jit,  pr68cnt<5e  dans  lea  causey  aui- 
vantes:  Lacoete  y.  Lussier,  No.  1711,  en  1843;  Stephens  v.  LefcbTre,  No.  671 
dAsidde  le  26  avril  1853,  et  Ramsay  v.  Ouilmettre,  No.  263.  Kirfe.The^XaW 
Reporter,  page  64,  mais  d'une  manidre  plus  compliqUde,  par  les  faits  soumis  >^ 
rapprdciation  de  la  cour.     Dans  le  oas  actuel,  rien  nepeut  autoriser  la  cour  H 

maintenir  cette  aotioi^^i-est  en  cons^uence  renvoj6e  avec  depens. 

: Cherner,  Dorion  &  Dor  ion,  pour  les  demanderesse.«.  .  ^  

Xe&^anc  erCaSftWy,  pour  le  ddfendeur.  ■• 

j(P.R.L.)  . 

|>^^  '  *  "  MDNTR|AL,  30  DECEMBRE  1850. 

Coram  Day,  J.,  Smith,  J.,  Badqley,  J. 

,     No.  484. 

Croteaii  \.  Quintal. 

SERVITUDE— COUPE   DE   BOIS.  \ 

Jco«  :-Que  I'extinotlon  de  la  riserre  d'une  coupe  de  boln  a  lieu,  lorxqu'ellei  «t«  exeTc«e  une  fob 
Rur  toutol'^tenduedu  terrain  r69err«.  '  '      ^s 

Dans  cette  instance  il  s'agissait  d'une  action  eonfbssoire,  rapport^e  le  ler 
fevrier.,  1838,^  concernajit  une  coupe  de  bois,  que  le  noma*  Francois  Galarncau 
et  son  dpouse,  par  acte  de  vcnte  a  Francois  Touin,  passd  lo  7  mars  1777,— 
a'itatent  riterrie,^  sur  un  arpent  de  front  du  c6te  du  nordest  de  la  terre  jusqu'au 
*<"*'  ^'  '*»  pro/ondeur,  en  suivant  le  diurt.  Le  dcmandeur  dtant  aux  droits  des 
vendeurs  prdtendait  encore  exercer  cette  coupe  sur  la  portion  de  terre  en  qufestion. 
.  Le  ddfendeur  reprdsentant  Friinsois  Touin,  et  possedant  cette  terre,  s'opposait 
4  I'exercioe  de  cqtte  servitude,  en  all^guant  que  ce  droit  avait  cessd  depuis 
longtenjps,  par  le  fait  mSme  du  dcmandeur  et  de  scs  auteurs,  qui  ayaient  coupe 
le  bois  qui  existait  lors  de  la  stipulation  de  cette  reserve ;  que  le  bois  qui  avait 
crfl  depuis  la  premiere  coupe,  ne  consistait  que  dans  de  jeunes  arbres  et  que 
d'ailleurs  le  dcmandeur  ne  pouvait  exercer  le  droit  de  surcoupe  qui  n'avait  pas 
dte  stipule. 

Le  dcmandeur  rdpliquait,  que  son  droit^e  coupe  pouvait  gtre  exi-rcd  par  lui, 
quand  bon  lui  semblerait;  a  moins  que  l/cour  ne  fixfit  un  temps  dans  lequel  il 
seraittenu  de  la  faire,  et  d'enlevcr  son  bois.  Les  faits  ct-despus  rapportes 
ayant  dtd  prouvds ;  ^  ' 

/  Per  Curiam.    Le  droit  qd'invoque  le  dcmandeur,  no  consiste  pas  dang  une 

servitude  perpdtuelle,  il  suffit  d'examiner  le  titre  crdatif  de  cette  servitude,  pour 
-se  convaittcre  que  cette  servitude  .est  dteiiite,  par  son  accomplissement.     II 


rrato^ 


^  -  <tu*  d«^HHK»"arbres,"TjTirTre~petiT€B  t  ftilfmer  1' 

d'une  nouvelle  coupe.     Le  jugement/de  la  cour  est  motivd  comme  suit : 
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Croteau 

w. 
Quintal. 
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"  CoDsi/ering  that  the  pUinti/T  hath  failed  tn  «.».Ki-  kT ""' "^ 

'  h-th  any  right  or  title  to  .  LSualU^  7  5^  '"^*°*'«  *''•»  W 

"  defendjibt  for  cutting  wo^d  coul?t7  '  Z  "^^  '^'  '"'*  «f  »»>•  «i^ 

"  b'ath  ,lQ.  and  thai  .CptaTthat  a   't'h      "T "  '"  """'"  •"**  ^--  -  «^ 

"«id  J-^n  the  tia.e  o£  hT«^  L^  ',t  Ift  ''""^  '"'  *"'"*>'  "P<">  »'>^ 

"loU  b/Fr^n^iB  Oalameau  and  ^s^fe  t^  Fra!/ "r*  "'^'*^»''*  '^^''^^ 

"  W7,  had  long  before  the  instituZ  If  ?k^      ^"'"J^"'"  *»"  '*"«  ^»»»  Marchj 

"  f^m  said  J-nd%oth  dialttr  ;  :^^  ^^'  ^P^-4 

ne^ming  et  Lunn,  jK>«r  le  deniandeur  '       ^'^'  ^'^^  ^''•'^•" 

^ammonrf  c<  Zoraw^^r,  pour  le  d^fondeur. 

|,^^  (P.R.L.) 

MONTREAL,  30  DfiCEMBREl856. 

^^'•"'"■»'^''  J-.  Smith,  J..  Badolev,  J. 

No.  368.      •  \ 

Ex-Parte /?e  .SeaiycM; 

CKRTIORABI. 

;^"«^'^-'— Wd;pa,de,>.,scontJ„„officierpub..c  ^^ 

I  ^u  -^Xtio::/rr::^rr^-^^^  «„  eette  eau.  en  .ertu 
raisona  (inoncdes  en  I'affidavit  circonsta'c^'/  t      °"'  ""^  "^'"'*'  P««'  1«» 

dor^navant,  en  vertu  des  pouvo  rrdSonnai?      "'  ''  """  """  •^'•-"'  «« 
le  statut  18  Vic.,  ch.  97  8^2  Z^Ta  *''"  "°"«  ~"*  """f^'^-  par 

bles^ffi^ires  cont.  un  odVaJroui  nw""- '" '*  '™'«  ^""^  ^— "- 
deson  devoir.  ^  'J"'" '«*P«"""'''«''t  We  dans  locution/ 

'2«^^'  f>^«  ^<  Marchand,  pour  requ^rant.       ^  \  ' 

^"^^•^^""""c,  pourMor«au,J.P.  .  \. 

(P.R.L.)  ^  .  ^ 

■  '  \  . 

MONTRfiAL,  30  DfiCEMBRB  1856.  \ 

^         _;       6tr«^  ^  J.,  Smith,  J.,  Badolet,  J.        ._ 
•'  •"  •  No.  486,      . 

:.  ^'^«'«-«-0;^««.e^5b^ro.A,„djudicataire. 

-  ,  /*'^IT  I>E    POSSESSION.  ' 

pit  rapport  que  la  veuvP  H„  ^ir    j  .     ,  ■ajuaicataire,  et  1  huissier  lui  avant 

V  1856.    Une  rAgle  pobHuTu^J^^  ^  '  *•"'  *^*  P"''^"'*  '«  1«  d^ce™- 

a  veuve  du  ddfendeur/le  2oX^brJ^r".  "'""'  '^^  P"~  **  "^'Snifi^e  A 

[absolue  le  30  du  mfinie  moia.  ^  ^'  '*  '"PP*'''^*  ^«  27,  fut  d^lar^ 


s 
.5 


--*-- 


l*.lf°-"'- «''•'- §"• 


HMwuwuri  de  l'.(IJ.dic.t.ire. 


hi 


SUrKIUOR  COURT,  18M,,. 


MONTREAL,  30tii  DECEMHKR,  l«flO.*       - 

Cor,m  Day,  J.,  Smith,  J.,  BAixir.EY,  J.  * 

,  Na  25  J  7.  I 

/  Tiihwmh  V8.  Sttphmn  tt  nf. 

PROCIDI  KK. 

Carter  &  K«rr,  fwg  ttttbrncys  praotisln^v  together  at  Montreal,  npponrod  for 
the  pliunttff.  SubHeqI.cntly  K«rr  remov.  d  tb  Qiiobcc  to  pructiao.  Tho  c«ho 
went  to  appeal  on  art  interlocutof^  judgment,  and  Carter  alouo  appoaced  for  the 
plaintiff  in  the  upper  Court.  The  appeal  waa  dismissed,  and  6.rtor  inscribed 
the  case  on  the  JWlo  d'EnquCte,  the  iusciiptioiv  being  signed  "  Kdw.  Cartor  " 
and  not  "  Carter  &  Kerr."  The  defendants  toqk  no  notice  of  the  inscription  ; 
but  next  term,  without  loss  of '  time,  moved  to  /i-cject  tlie  papers  f)rlcd,  signed 
^'  Edw.  Carter,"  and  all  the  depositions  tilcon  at  the  said  Enquete. 

Jiosfi,  Q.C.,  and  /i'lnwn/,  contended  that  defendants  were  not  obli-cd  to  pay 
any  attention  to  papers  signed  by  "  Edw.  Carter  ";— that  without  a  substitu- 
tion of  attorneys  being  allowed  by  the  Court,  in  the  t^rnis  of  the  XXtli  Kuleof 
Tractico,  "  Edw.  Carter"  had  no  right  to  fyle  or  sign  any  paperfi^  the  cause; 
that  if  Carter  could  tylo  papers  signed  %  himself,  so  could  Kerr ;  and  that,  it 
Buch  an  irregularity  were  allowccMn  practice,  it  would  cause  the  greatest  confu- 
aion ;  that  Kerr,  though  residing  at  Quebec,  could  still  praqtlse  before  this  Court. 
Carter,  contra,  cite^  the  case  ot  McDonald  and  ilood,  decided  in  the  Court 
of  Queen's  Bench,  in  1855.  Ho  further  urged,  that  there  bad  t)een  an  acquicfr 
cenco  on  the  part  of  the  dofcndanta,  they  not  having  objected  at  evquUe,  and 
that,  therefore,  the  application  catne  too  late ;  morcoyer,  that  the  other  attoiney, 
Kerr,  was  rto  longer  a  practi^ng  attorney  in  this  District. 

Smith,  J.,  said:  This  point  had  been  already  deStded  in  the  case'of  McDon 
aid  and  Hood,  and  the  Court  thought  this  ruling  corr;ct.r  In  addition  to  thi& 
he  did'not  know  whether  it  ^as  the  opinion  of  the  other  Inembers  pf  the  Court 
or  not,  but  it  was  his,  thata  party  complaining  should  move  at  the  beginning 
and  never  acquiesce,  a.s  he  thought  the  plaintiff  bad  doneby  not  iiiakin 
objection  at  Enqucto.  '  "" 

/%,  J., observed,  that  he  bad  some  diflScuIty  i  n  concurring^wftli  the  majority  ol 
the  Court ;  but  he  would  not  enter  a  formal  objcction,^asirwa8  oHittle  importan 
which  way  it  was  decided,  so  that  a  rulewere^^lishcd  one  wW  or  the  other 

r,    .     e    „  ^    ^.^-^"^^  Motiott  dismissed 

tarter  <fj  Aerr,  attorneys^ferplaintiff. 

David  dr  Ranmn/^jtMo^eys  for  defendants. 

pnft 

rfcfl 

^--     ---—"---. —""t..  •"■  "'"^  iviiiiiT,  mm  iiicy  I'yICL         _  _ 

.l.V.I°!i^.*!!b"'l?!'!!."5"i'yA«'.'J  .?«"'=?:    To  the  /Afca/Wsfom^^e.thedKfendintfylcdi 


npy"  ill?  Vi^iSiX^'LT^d!.1!^:  }^T^  ■'••'  Bucl..n.n  .pneared  in  the  Superior  Court  .«<  attor, 
Ai.K  »».ri5i*^^     "."°  '  '".'■  '*'■*"'  ■'"*  Muiraa  attoriipy.  for  defendant     Subseoueiitlv   Uadirlnv  r  ' 

VV«o;don  Mack  and  BlrtZv.fcrt'Ah^  and  Abbott  "  received  copy,"  without  objecU 

^TtSHS^r^^^^r^^^^^^^^ 

d^c^^}%^^^^Axt^'^^^^'\''^l^^  M  Irremlar,  stMuld  alio  stand  for  tfie  evidence  on  th«X 
♦  i.«  p°^H^l' ,y,l  XlntUnh^^^       li^fJ^^ti  ^''^■tef'!'?jyJJgA"l»''«'"  "^  'he  IrregularitiM 


Tobntended  that  the  can 


havfng  been  »tancd  by  ■■  W.  Gordon  Mack."  and  n^^".MacK  Md  Mulr  "  was  bad     The  aniSSJ^ 
dlsmliwed,  ancTthe  Judgment  of  the  Court  below  was  conUrmed.     -'^  "  ^^ 

(T.K.B.) 


Hn.D:-Thatno 
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MONTREAL.  2a»o  SEPTEMBER,  ,850. 
Coram  Day,  J..  Smith    1     n    it 

,  No.  106. 

^ell  yt>.  Leonard. 

APPEARANCE  BY  DEFENDANT.         / 

dant  io  the  ull  oour«o.     Oo  the    !;  ".^f "'',»"«  «"'«red  ag„i^,t  ,ho  dcfcn- 
B.  Devlin,  «,!,>«,  advocate  wrJv!.'^"^'"'  ••"'"'"•■'  ""  "PF-rance  by 

the<l«f««.t  havL  been  previl;^,^^^^^^^^^^^^^^ 

wa«r  made  t,„  bljif  „f  .  ^^  drodant  to  h         .'  "'^  '^"'  S«p/enibo^  nK,tio„ 

at  the  IVothonotlry's  office  w^j^!!"".  T^""""' """^  beeJ duly  preseo ted 
bonded,  in  «„pport/f  the  n  o^  ''L\^,t  lO^r"  '"'  '^  r  '*  ^^  «- 
Pn>vidi„g  that  no  partyto  a„rj  be^^^^^^  T""  °'  7  V<'c.l94,i„ 
o^al  should  be  Po^Uablc  triU  dth  ?  •  T""  T''  "'  Q''*'^^''  ««■ 
the  31sb  4ugu8t,  bih  hiclusive  in  ^     "  ^^''^»  f> «  10th  Julv      -- 

penalty  or  Wdv  „tl  i;  Zi  .^ri^"  "J  •^'""  'T  ""^"re, 
«ho  fyling  of  „„  *ppe^;„ce^«  we  ,  r»  T  V"'"^''  ^"«>«'i^»pply'  to 
and,  thea-fbro,  that'^hrdeferdrnt  J ^^^^^^^^^^  '"  '^'^'^e^ 

require„.ent«of.helawi,offerrg     «r;j^^^        ^-P'-d  with  th 

cfendant  to  have  the  deVultST  h!  w       ?.  ""^*  "^  '^'^  "'^''^  «^  ^''^ 
^«'  Septeuiber.     At^^t  1  he  tho 71^?""'"'  *"  ''P'^"  ^^«^«  ^"^^ 
eorreet,  andny^s^^^Xnlff  at  hT^^^^^   '/"f    L''^/"*'^  ^^  'he  default  w«s 
::r«BP«*^vac.tion  ike  though   fi' J  'f'°';'\':'  ^he  latter  a,ight 
p>at^ntended  to  appear  li  September    '  ^  "'"''^  *'°"'^  "«'  ^«r«'«'l 

^mmt>^rf,X«w„,attorDeJ!s  for  plaintiff  ,  Motion  granted. 

^./?ci;/.«,  attorney /or  defc^iunt  *  / 

(a. ILL.)  •  T       ■ 


i  ■ 


*         *'0NTREAl\3«o  DECE.MBER,  185C. 

^oram  Day,  J.,  L„„,  j.^  j^-^^^^^  ^  _. 

No\2ee3.'     ;^    -/  ■    /  i-' 

■McGrathAzioi/d^     ■     - 


■■■/'"'■      ■       ■  ?\ 
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¥. 


I- 


11 
m 

m- 


MeGrath 


qudtotho  pluintiff  produced  hffl  mm  «m  a  witnoM,  nnd  the  ctofondant  objootod  to 
Ills  bcin;?  oxiiiiiiiii'd,  on  tlio  ground  that  lie  wum  within  ihp  prohibitod  doj^rooa  of 
relationship  to  the  ploiniiff. 

After  orguiuent  at  the  KnquOto  Sitlingfc,  the  objcotjon  wa«  mointuincd,  and- 

^  the  fitnctM  rejected  by  Mi»ndclot,  J.,  on  the  ground  that  tho  distinction  OOD- 

■  tended  (or  bj  tho  plaintiff  Iwtwcen  bin  4eniund  and  that  of  «  uiero  workman, 

resting  upon  the  fact  of  bin  having  contracted  to  supply  n!atoViuls,  could  not  bo 

rccogniied  as  roatoriul ;  and  that,  thcr.fore,  the  niutturM  jp  issue  were  not  "  facts 

concerning  connuey^iol  matters  "  witliin  tlw  niaininjr  of  tho  Ordiiianc.'. 

In  4ho  December  term,  1850,  jiUnilt,  for  plaintiff,  moved  tlmt  thin  ruling  of 
Jlis  Honor  at  KnquCto  should  be  revised  and  reversed,  and  the  wituj-Siiudmittcd 
^  to  give  evidence;  and  on  tho  23rd  of  iliosame  month,  in  support  ol^e  motion,  * 
contended  that  tho  matters  in  issue  ucrjuired  tho  character  of  ^;T^(nmeroial 
matters,"  from  tho  fact  that  an  outlay  of  capital  was  contcmplat^  fejf  the  con- 
tract as  well  as  mere  labor;  thut  such  outlay  of  oapitjil  oonHtitut*od. tJfie  true 
test  by  which  to  decide  whether  tho  contract  was /to  bo  considered  as  a  com- 
mercial matter  or  not  (I  Pardcssus,   Droit  Com.,  p.  60,  No.  36;   MoRay  &. 
Uutherford,  in  oppeol  before  the  Privy  Council,  13tb  Jurist,  pp.  2^1,  2,3), 
and,  oonscquently,  whether  tUe  rules  of  evidence  derived  from  tho  French  or 
from  the  English  system  wefe  td  govern  tho  admissifru^f  testimony. 

Rum$ay,  contra,  oontende'd  that  the  terms  of  thilpcdifMince  introducing  the 
rules  of  evtdenoe  laid  down  by  th<y  Laws  of.  England  itf  certain  oases,  limited 
the  applioktion  of  such  evidence  to  the  greater  operations  of  trade,  and  could 
not  be  supposed  to  include  every  transiaotion  which  inoidentally  partook  of  a 
mercantile  or  trading  character,  ^b^t  the  contract  to  build  irfae^,  even  where 
the  contractor  furnished  the  materials,  was  not  a  contract  of  a  commercial 
nature,  as  there  was  no  sale  to  defendant  of  the  materials,  which  only  became 
the  property  of  the  owner  of  the  house  at  the  moment  they  were  incorporated 
ae|  a  part  of  his  immoveable  property. 
[Abbott,  in  reply,  was  stopped  by  the  Court.  % 

j  Dai/,  J.,  observing  that  the  poin^  was  well  settled,  that  the  agreement  to  fur- 
^sh  materials  gave  to  this  transaction  that  commercial  character  which  author- 
lii^d  the  admission  of  ttie 'English  Kuljss  of  evidence. 

I  Motion  granted. 

Abbott  &  Baker,  attorneys  for  plaiiiit^ff. 

David  &  Ramtay,  attorneys  for  defendant. 
.       (J.J.O.A.)  \„,  ■ 


r::^ 
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MONTRKAL,  SOt,,  DKCKSinKR7lM6  "  ~~~ 

C-cram  Dav,  J.,  c.  Mond.let,  J..  Bado«v,  J^ 

No.  I738i 

II«I.D:-Th.t  *liw«  «  brokM.  m  l,„ih  bou.'h,  tnrf  «W  -». 

bo  n,.uch  mutu.l  „.„,,  ,„,,  ,„  »...,.^„"?,' ™  •'"  "'-  "»  '"<«'  P"»umptl.,„  of  I.I. 

Fl..»r,  ■n.picd.nd  ,„  ^lyX^C't  Z'^Lu'V'''',  «"'""'">-«»« 

.»*  .h..  ,.,„ .™.  ..„  e:"o:d'. :;::;":  °n«r  r- •^™^' 

been  always  rondy  to  curry  out  their  nnff  «7!k  ^'"'' ^^-^  P'-nntllfs  had 

d»nt\«d  hitherto  refused  Id^^f^'u^J  r'^""''  '"'^  ^'"'^  ^''^  '^«''- 

to  do.  through  the  n.i^.^str;  ofc^Ll^'Tii:^^^^^^^  °'"'"^  ^  - 

Oitobcr,   1855.   ,  By  the  LndLni    /  T     ""'""'9.  «" 'h"  16th  of 

«l.rou«h  tho  said  J  &  R    IZlr    '  .      ^''''""'^''  ""''^•^  ""^*  "'^J.  "cfng 
presented  b,  his  otk  .nd  ^^e    i  r^t  "wV'"""''  •""'  '''  '^^'^-^-^  - 

io«tr«™e„taIityofthesaidjTK  Eie  aUh  :?•"«  ''r"' ^'*""^''  ^"« 
tiff,  alibied  that  the  defcnd,.„t  in  W  „!  '^h  I  u  *  "V^  °"""''  '^'W'*' 
«pe„t.  pretended  to  act  as  a  b  oL  fo"  oL  nil''  '"  "''  '""'^  ^"^^  «°^"' 
Inking  called  on  by  the  said  J  T R  Z  Tl  ^  "'  P''r«ons  unknown  ;  that 
when,  he  was  so  acting  he  the  dofe^f  VT  '^'  P""°'P^'  ''  ?«'««"  for 
^that  thereupon  the  sa!i  J  A  U  P  .  7  '  "'*"*  ""^  "^^''^'^^'^  *«  <i«>  ««•  ""d 
s.iddefenda'^tas  the  prlefpa     at  J  r  "';'''*'  ''"  P'"'"^'^^'  »-*'«''  ^he 

contract  note  accordiSg^ltl^j^irV'  '"'"  "' '^  '"«  P'»'"''«^  ^ 
damages  to  the  plaintiffs^  inWuenL  oHh^^^^^  "''.'  "^^  "P'  «"««-g 

extent  of  £500.  sequence  of  tho  rise  in  the  price  of  flpy,--to  the 

The  pleas  to  the  several  counts  denied  thnt   ^p    J     . 
merchant;  and  were  further  shbrtlv  to  1'  ff   .    .        ""*  '""'  "  ''«"«°i«ion     ^ 
the  defendant's  said  clerk  w/^e  ever  autJ        f '''"'  "'"'•'''  ^''^  *=«^''"«'  »«' 
-nt^thatnosuch,.reeJ:wZj^^^^^ 

that  at  the  date  of  su'ci.  pret^nd'^Teeren^"  ^^^^^^^^^  '''''''''  '"^'•^' 

preceding,  «„d  subsequenilv  the  1m  „T7    '  ^  "*""'  *""«  immediately 

of  making  such  ^,Z^fn^^^^^^  -''^"^  -apable  ' 

from  Lower  Canada.  ]        '     *  d«f«nd«of,  was  at  the  time  absent 

JThe  replications  in  substince  assferted  flistlv  .K*»  *    .i  ^     ... 
s^Htesed^gree  intoxicated,  and  .hat^r:^::^^^^ 


I      "i 


•:/' 


e 

4 


^  •  J 


•/ 


A' 


SO 


t 


SIirijUlpR, COURT,  1856. 


•1^*^ 


H 


T  *'  ■— 


■yaw  ttai.    tliu  dvri'iiilniit  wlio  ii|i|M>iiito«l  him,  knowing  tiin  liabiu,  iiiuRt  auflbr  any  low*,  and 
Mtwird.      nut  tla>  pliiiniiirH  who  were  fronting  wiili  liini  in  gmiii  fiiith,  in  ignorance  of  liia 


vtintliiiuii.  iintl 


'ri: 


/■ 


Scuoiiill)',— Tliitt  lit  tlio  timo  ol'thc  Mtir,  A  wn»  in  reality  porftwllj  ioImp,  an«l 
in  full  |MiKNu<»ioii  of  iiiN  iiiouliica.  / 

Altlmlt,  lor  |*lHitititr<4,  oontnidod  tlmt  lli«  cvidinco  of  record  coneluiii^tdy  e«- 
titl)liitlio<Hliiit  during  ♦Ijc  wWlc  Muuinifr  of  IHSft,  nnd  for  u  long  |H<ripd  aftar 
tliu  triinwicliiin  in  (|uoMioi^  A,  Imd  uctcd  in  tlie  ca|)acily  of  gmoral  agei^t  of  tlio 
dffondiint  for  tliu  innimgirniont  ol  IiIn  uuiiru  bu'^incMM  in  fn/oducf,  with  tlio  know- 
ledv'u  iind  duiKHion  of  ttiu  ik'limduiil ;  thiit  llie  dcfcndiinlH  co(idtj|ct  with  regard 
to  A  had  uiiiiiiMtiikoably  iiidiuiiud  him  aM  Much  ginurul  ngont  and  managor  ; 
und  that  it  ii  n  well  u!>t.ibli^lic'd  rule  of  law  thai  un  ajicnt  may  bind  liin  principal 
undor  an  iinplinl  authority,  dvrivud  Irom  hix  principal'M  general  courHo  ofdculinp:. 

.Story  on/Au'ency.  S  6«.  8,  HI,  el  n«<|.  I  H.i!r»  Com.  479.  Pult-y  on  Agency, 
lai  et  mL  UW,  17U,  1!>S,  V.\{\.  SmithV  Mticuntilc  Law,  111,  112.  3  H.  &  V. 
3f^.  Chaj/n.in^Ti.  I'artii.lgo,  6  K-p.  25tJ,  4  Nov.  *  M.,  559.  KumoH  on  Fuoton«, 
p.  iiik    /,  * 

TlrtijT  an  agent  (>ni|»ioyud  to  iuannge  a  particular  branch  of  buhinesa  is  the 
gfncral  agent  of  IiIh  employer  no  rcgnrds  that  busincw,  and  will  bind  his  prin- 
cipal m  to  ulj  matters  within  thv  ordinary  wjope  of  the  branch  of  buHincxs  for. 
which  bo  is  sucli^^ncrul  agent. 

Kusscll  on.Fuctofs,  p..75  et  a<(|.  Rdoy  on  Agency,  p.  200,  n«'to.  Storey  oik 
Agency,  120,  127,  faofo  2.  'Smith's  Morcautilo  Luw,  IIH,  114. 
,  That  though  no  sale  made  hy  A  for  defendant  of  exactly  the  same  deccrip- 
tioD  as  the  one  now.  in  <|ueHtioD  had  been  brought  liome  to  the  defendants, 
olbers  varying  from  it  in  princi|)lo  in  no  material  degree  had  been  proved  ;  and 
it  had  been  bhewn  that  thts'^spccics  of  sale  Was  as  much  within  the  ordinary 
scope  of  the  bu»inei>B  for  which  A  was  such  general  agent  and  manager  as 
^  others  which  bad  been  mado1[)y  him  and  carried  out  by  the  defendant;  and  that 
It  was  sufficient  to  prove  aolii  of  a  similar  general  character  without  proving  any 
of  the  prcone  «p(.cie.  of  the  one  in  question. 

Paley /d/  Agency,  p.  200,  note.    lb.,  175  note.     Commercial  Bank  of  Luke 
Erie  (<«.  Morton,  Hill,  501. 

Thai' the  business  of  a  ^rokcr  was  to  make  sales  of  every  description,  and 
wa^jio  more  confined  to  sales  for  immediate  delivery  than  to  sales  .for  future 
delivery,  or  vice  tftm,  and  that  under  all  the  cireumstanccs  the  plaintiffs  were 
entitled  to  treat  A  as.  defendant's  agent,  under  an  implied  authority,  and  held 
him  Hable'by  so  doipg;  but,  apart  from  such  implied  authority,  the  noturiulpro 
curution  to  manage  ull  defendant's  commercial  affairs und^ustiness  was  sufficient. 
Bell's  Coram.,  478.  ''_  *     ' 

That  the  evidence  of  record  shewed  that  on  the  IQth  of  September,  A  .com- 
municated  the  sale  in  question  to  defendant  in  Upper  Canada,  who  oorfcsponded 
with  him  on  the  subject,   by^  telegraph,  without  expressing  any  di&<efit.:  that 
on  defendant's  return  he  was  Written  to  op  the  subject,  on  the  n^orning  of- 
14th  IfeplCmber,  und  until  the  cvcnmg  of  th^  ,15th,  tliough  in  con8it:intiiftr;r 
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tl.o  .cu  of  hi.  .«o.» «  i„.l.Ii„d  J.;l'^.  ""•  "•'"^•^  "^  -"J-t  d«,c„.U„t  gM. 

';•  -"  tl."  flour;   tl..t  the  plai      ff t,^^^^^^^^^^^^  ""'^  A  c.o  to  hi,u 

-"|.l«.ed  ho  dc...„,.dcd  a  prireiti  :^;  '  'T  .'^''"'  """'  ^''"  ^"««'«  »- 
«r.  ».  A  e,„ro.„d  «m«-cl,;!!  '^  ri "  j^'  .  ""'  ''r'^«*-'''"'*  "««  -'ling. 
«' J«-^  •«  « 0  account  to  ,  l„eo  .horio    2^.  I  T.'"'"''"'  '*'""""'  "'"'  ''"^  "«» d"" 

-  cip'-l.  but  did  ,.ot  do  HO    TiL  t  rlr  r  ,       "  r"'"°  "*■  ""^  ""» '■  ?«•!"• 

verted  to.  „«  M.ewing  a  tneiJ^.T't '"".""''  ''«"^«^-^'«"  "Iroady  .d- 

;rpHc«b,e .  „«.rdiS«  c:::i;r:  r  ;v:':^v'f' """'  "-^^'^"'^ 

John  K^diiile-  und  il.,.r  .1  ''^  "  cooofroiice  .11  the  vota  nV 

H  for  whom  |,„  .a,    °m.T,C:  ,''"°"f ,'""  ;«™'  A''"  '"Jie'tc  tl,o  princi. 

^ituted  a  n.eo.oraDdu,„  in  'wHtinl  «        .  ."°?  ""^^  '"''^  "«'«»  ^  P'«ved  con- 
fro-  pl.i,„iff  u,  p„,„h«.fL  1  soLt  i   i-    °     "'■  **''  "'*■'"'"'  """"ri'/ 
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Sympct.i  ports  (bjui-lit  niij  spld  notes)  to  the  contracting  parties;  and,  baVing  done  Bo^v 
either  the  contract  note,  or  the  bought  and  sold  notes,  constituted  a  sufficienr'^" 
meiiiorandutn  in  writing  to  bind  both  parties  within  the  Statute  of  Fr»iuds.  That 
the  Esdiiilos  liad  full  authority  from  defendant,  through  A,  to  sign  ilie  contract 
note,  or  bought  and  sold  notes,  cannot  he  doubted,  for  John  Esdaile  proves  that 
what  was  to  be  in.xerted  in  the  contract  note  entered  into  the  discussion,  and  was 
settled  uj)on  between  them  ;  and  the  subsequent  implied  sanction  of  both  A  and 
defendant  has  beo^alreiyy^dverte*  to.      '.  '• 

\  The  Kodailes,  Uieroforo,  eitlifr  as  brokers,  or  as  the  mere  agent"*  of  both  par- 
ties, coii  Id  bind  both  by  their  fygnatuie  to  a  memorandum  in  writing  of  the  sale, 
and  this  does  not  depend  upon  any  official  character  in  the  broker,  but  upon  the 
nature  of  liis  business  and  of  hia  authority.       "  ^  ^ 

The  rule  appehw'' to  1)c  tfifa't  "liny  one  exct'pt  the  opposite  contracting  party 
_  may  sign  rt  valid  memorandum  fur  both.    •■..■    --y-    ■    ■     '" .■   ■     '  '      .  ,   .  '"~"'" 

Smith's  Mercantile  Law,  pp.  495,  6,  X„8.  ;     J    '  % 

For  instance,  an  auctioneer's  clerk  may  do  so.  '  » 

Bird  i'«.  Boulter,  4  B.  and  Ad.  413.  ;        . 

An  auctioneer  may  do  so. 

Hinde   i'«.  Whitehouse,  7  E  ist  558.      Emerson  t>«.  Heolis;  2   Taunt  3&. 
Williajiis.  <;«.  Millington,  1  H.  Black  85.  McComb  vs.  Wright,  1  Johns  659. 
J        A  broker's  clerk  may  do  so.  ^ 

Henderson  w.  Barnewail.     1  Younge  vs.  Jervis,  395.  ^  v 

In  England  a  broker,  when  the  bargain  is  completed,  becomes  the  agent  df - 
,      both  for  the  purpose  of  signing  the  memorandum,  and  the  bought  or  sold  nptes, 
as  the  case  may  be,  constitute  the  proper  evidcnc^f  the  contract,if  they  do 
not  diflFur.  ^ 

Emerwn^.-^  Heclis,  .2  Taunt  38.  Rucker  vs.  'Cammeyer,  1  fisp.  105. 
Goom  w  Aflalo,  ^'  B.  &  C.  117.  Hawes  vs.  Foster,  1  M.  &  Rob.  368. 
Ch^an  VI.  Partridge,  5  Esp.  256.  Long  on  Sales,  p.  192.  Smith's  Meitsan- 
^fe  Law,  497.  2^tarkie  Ev.  Pt.  IL,  pp.  1196,  1197.  Russell  on  Factors,  pp. 
5,  66,  67.  Grabt  i>».  Fletcher,  5  B.  &  C.  436.  Thornton  vj.  Eempin,  l\  Taunt 
786.     Soame  vs.  Spencer,  1  J).  &  R.,  32.'    Chitty  onContraots,  402., 

Even  if  thcfbrpker  is  originally  entirely  the  plaintiflfs  broker., 
^      Gale  vs.  Wells,  1  Car.  &  P.  388.     Hicks  vs.  Hankin,  4  Esp.  Il4, 

It  is  su£5cient  to  produce  and  ^rove  the  note  delivered  to  thf  ^tarty  slaiming 
the  fulfilment  of  the  bargain.  If  hie  other  rely  ttpon  a  variance  bet\«cen  the 
notes  he  must  produce  his  note  and  prove  it. 

Hawes  vs.  Foster,  1  M.  &  Rob.  368.  * 

In  tKe  United  States,' also,  the  broker  employed  to  tnake  the  sale  or  jurchase 
is  the  agent  of  both  parties  within  the  Statute  of  Frauds,  forj.lhe  puipose  of 
signing  the  memorandum.         :7^^^^^-^ 


"^: 


« 


Story  on  Sales,  p.  67,  §  8,7.     Clason  vs.  Bailey,  14.  Johns  4*.     Divis  vs. 
Shields,  26  Wendell  341.  IIighmorc,D»y>ioiioy,  1  Aik.  20G.    Story  on  Agency, 

§  2H,  3Q,  31         '  '  J         TO      J, 
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acion,  .nd  their  right  to  bind  MhZt?K;  ."''*'''  ''""'^"  ^'^''  '^'^' 
has  oot  hitherto  been  doub  d  l^^lJ^T  "?""'""  ''  "  •"^--"dum 
ral  statutes.  '  '"^"«;''«^'  ^^^^^n^e  ,s  taken  noticp  of  in  sevc 

claration  of  the  Esdailes  to  the  cZ  a  v  onlv  o„  '  ^''  ^""l  '^'  ^'^'''  ^'^ 
swore  to  A'B  bei.g  intoxicated  rtuLof'th  LJ  ""1  IV""'  '''''''^'"^' 
*hat  A  left  the  office  in  comDarativl  if  n  V        ,        '   ""'*  ^"^  ''''"««""  P«^ves 

apdahalfhour.befo."thrr^:l''t;l^7::'^•"'^^^^^^ 

The  plaintiffs,  therefore,  have  established  the  authoritv  of  A   l„.»Ku    • 
tion  and  by  proof  of  a  written  jjrocuration  •  the  m.lc  ^    i   ^  ^^  ^^  '"P''"*- 
the  re(j«ialte  «,emorandun,,  an^  th^^ZLXT^   v  '  ^'''^'"' ''^^ '^^ 

defendant;  they  have  a/so  proved  a  det^nrofL^  '«'''  •'J^  '^- 

Jrice;  and  should  have  judgLnt  for  the  dalg  laed  bv        .*  .•"'"  ''  *''« 
r:  (^.  fbr  plaintiffs,  Mowed  to  the^n.e^      "'  ''  '"""^'''''  . 

■0^!^  ^:r^;i:t-r  t'  ^^  -  -"^^•-rii, 

iswid  tohave  effected  irwa^^oCuJlTK  ''"^*'"'^'^"'''■»''«°^^^^^  ''ho 
4s  not  to  be  in  an  agreeing  Id  t^d Th  J  ZT'^'T  ''  "^''""'-^  ^rink 
void  in  law.   Puffendorfrp^2I8    kthier  0^^^^^^^^  "l!  «"'^"«''  ^as  null  and 

112. ,  Sn.ith  on antrac'ts.  P-  2V(Enrrd?fe  '  ^-"--  No. 

on  Contracts,  p.  139,  141,  and  note,  efh  Am  e"-  ^        ^^•^'  ""•*  "''*«•  Chittj 

=^  «r  ::^rr  "^^-^  ^-^0^  -  ^::-i:;^ 

-y  be  technically  denorJtedt;:Ssl^^?:;'^•'-^^^^^ 
been  attended  to  by  defendant  him^lf  ITahL  T^  1"  "'"^  ^''«»«''*> 
of  attorney  p„,duced,  special  auth^ry  is  «fven  to  tak?  '"  '^"  ^"***''  P°^« 
lect  and  adjust  accounts  and  sign  checks  afrd^flt^  ^'"'°°  ^^S*''*^'  «"'- 
the  sale  of  goods,  and  more  espLiairin  r^rdt  a^^^^^  ""•''""  ""^""^  »»  »<> 
*uch  goods  at  speculative  distaWes  onLe^M^Jll^'^''"''!'^  «>•• »»»«  «Je  of 
ment's  sake  that  defendant's  clerk  hLT        ?T   '  ""^P^^S  ^^^^ «>' «Ka-^ 

.-tract.stheonein,lLS:^t!::S^^^  . 

It  IS  enough,  to  say,  in  regard  to  the  r.r.i.^  %  I  '"'*"*^'^  <*'«J  w. 
tbatthe  defendant/^y  his  s-b^cqulVacts'rerc:  4^'  f  ^"^^  ««"-'' 
«uch  pretension  is  not  borne  out  by  the  eviLn.!  t  ^^  *'*'"^*°*'  t""' 
Esdailes  idmit  that  the  defendanT  alward  e J  .t  *^\r^'-"^'  •><>«>  the 
when  called  on  for  the  first  time  formaUrto  cat.     .  ?  "  '""^"^J^'  ""^ 

.refused  ip  writing  to  do  so.     *'  *"''°'"^  **»  «""J^  <"»»  the  contract,  4  distinctly 

t  °fr!^''^'f  '"  "^'^''  °'>"^''^^^'>^'o°^  there  was  nn 
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true,  the  Estliiilts  .fficteO  to  act  a>  t|ie  niuCmil  nircntsof  both  tfie  phiintiffs  and 
defcndiint,  by  f'iviiiii^  boii^rht  und  whl  notes  to  that  ctkct,  but  not  only  wuh 
there  n  totnl  llb^'l'llce  ofptiwer  in  the!  dercnthint'H  clerk  to  delegate  any  such  au- 
thority to  the  l^sdailes,  but  no  such  uole^r»tinn.of  iiuthority  did  in  fnct  take  placo, 
and  the  not^s,  moreover,  are  Hii:ned|  by  -th.6  EKd.-iilcR  as  brokers,  simply  in  their 
individual  names,  and  not  in  tlic  nmncs  aiitf  iiK-^the  agents  of  the  parties  whom 
.  thry  u^cctcd  to  bind.  In  Englandj^uuh  individual  signature  of  a  broker,  where 
he  vs  clearly  the  agent  of  both  buypr  and  seller,  is  doubtless  held  to  bind  Ijoth, 
but  there,  as  in  Franco,  the  broker  is  a  couimissioned  and  sworn  officer,  where- 
as in  this  country  he  has  no  recognii-ed  offioinl  character  whatever. 

As  to  official  character  of  brokt-r  ia  Knglund,  vide  Statute  of  I  James 
J  ,  eh.  21,  and  subscqufent  Acts.  -      . 

As  to  distinction  observed  in  England,  where  party  signing  is  an  ordinary 
agentjm4-Bat..,abroker,  vide  case  of  Graham  et  al.  o.'  Musson,  5th  Bingham's 
New  Cases,  p.  COST 

And  as  to  official  character  of  broker  in  France,  vide  Manuel  dea  Cour- 
tier* de  Commen-f,  par  A.  Durand  Saint  Amand,  Passim,  MoHot,  Bourses  de 
Commerce,  Lir.  2,  No.  60.  Liv.  3,  Nos.  712,  741,  800.  And,  as  regards  forma- 
lities connected  with  execimrTn  and  autliority  of  contract  note  or  Bordereau  \n 
France,  same  work,  Liv.  3,  No.  807.  Liv.  2,  Nos.  218,  219,  220,  and  seq.  and 
Appendix  No.  13,  p.  791.  »  > 

fiose,  Q.C,  for  defendant,  relied  on  the  absence  of  authority  in  the  clerk 
to  bind  the  defendant,  and  'oni,be  want  of  proof  of  his  having  in  any  way  au- 
thorized the  Esdiiiles  so  to  bind  him  and  sign  the  contract  not^  on  his 'behalf. 

Vide  Hawes  vs.  Foster,  1  M.  &  R.  p.  368  j-Gregson  vs.  Ruck,  4  Q.  B.  p. 
737;  Thornfon  et  al'.  vs.  Mcux,  1  M.  &  M.  pi  43;  Smith  on  Sales,  p.  76  & 
77;  Blackburn  o/ Sales,  p.  91  &  115;  Story  on  Sales,  p.  210,  §  266; 
2  Meeson  &  Wt^by,  p.  653 ;  Russell  on  Factors,  p.  49  &  311;  Paley  on 
Agency,  p.  163,  179  &  198;  2  Cumpbell,  p.  338;  Chitty  ou.  Contracts,  p. 

^17.  ■  ■    ■  '  '■-    '  ••  ;■'•  ■  ^*<'  -■• 

Mondelet,  J. .  This  was  an  action  to  recover  certain  damages  arising  from 
the  non-delivery  or»hP  quantity  of  flour  according  to  agreement.  There  were 
thre6  counts  in  the  fileclaration  setting  out  the  original  sale  in  three  different 
ways.  1.  As  a  sale  made  by  defendant  of  the  flour  in  question  to  plaintiffs 
through  Jo|)n  &  R.  Esdaile,  brokers.  2.  A  sale  made  by  defendant,  by  the- 
agency  of  bis  clerk,  to  plaintiffs,  through  the  Messrs.  Esduile;  and  3.,  A 
sale  mad«  by  defendant^,  through  his  clerk,  to  plaintiff  without  mentioning  the 
Messrs.  Esdaile.  So  that  here  we  have  the  sale  of  the  flour  alleged  to  have 
been  made  by  three  different  parties,  and  most,  therefore,  be-considered  as  three 
different  contracts.  Th^  parties  in  the  cause  had  taken  no  objection  to  this,  but 
lys  Honor  thought  that  it  was  the  duty  of  the  Court  to  take  notice  of  such 
fact,  as  he  was  of  opinion  that  no  judgment  could  be  rendered  OQ^tbe  declara- 
tion as  it  stood,  inasmuch  as  the  plaintiff  had  giyen  no  notice  as  to  which  count 
he  intended  to  rely  on.°    Hi^Honor  would  have  dismissed  Ihe  action  on  this 
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Ccfrt  wer^  of  opinion  ihat  he  was  not      hI    ^i^T     ?'  """""^y  **^  ^'^^  " 

have  made  cash  sales,  but  it  did  not  appear  thatltl  '  "  """•"'"•'*^  "^ 
t.vo  sales.  The  next  question  was,  wSe  .is  ele  t  1  ^'""  "^  ""'^^  «P«''"'«- 
ta  make  sueh  sale,  was  in  a  fit  state  To  t  !!  .'^'^^'hv^'^'^S  him  authorized 
sale  in  question.  From  th  e  ide  ce  i  ":  Z^T  "'  .''*  *'«•«  *'«  '»"''«  *»«« 
when  the  sale  took  plaee.  the  oer^w     Xl^^^^ 

to  transact  any  business  from  2  nm    tot  '"J^^nceof  liquor,  and  unfit 

contradiction  iq.  the  evidence  as  to  this  Doinf  ^7'  .uV'''  f  ""^"'"'^  ''"'  ""^'"^ 
that  he  was  not  i;,5toxicated    His  Honor  h^  '        [''« V«  Me««rs.  Esdailc  ..y 
tor  of  these  «enZ,en.     Th^ytS;^^^^^^^^^^  Ttlrf'^'T  '''  """^» « 
a^y  responsibili/y.  but  when  questio,^J  TX    r  '      T""""  ^'''"''"S^'^  f™"' 
duco  it.     But  Ln  supposing nr  .      d.schargeUhoy  could  not  pro- 

of.0  to  a  moJsus^Z^lt^r:  '''^''''''  ^''^ -idence  was  s'ti; 
dork  was  not  Lnk  at  the  tin  a  t  .ei  e7  "'7  "^'^^'^'A^^^om..  that  the 
doulingwith  ajman  in  such  „  L  ''"'^;'  7"«^>-  ^'^^  «'  «tal|o  f<^  prudence  ia 
of  .Mr.  John  Eidaile  to  satisfy  His  Honor  k^H  T  ?^'^'f  '"  *''"  ^^'^^^^^^ 
a  fit  staie  to  transact  business  at  he  til  f  t  ,"'"''  """'1  ""^  ''«'«  «>«««  i" 
wont  to  show  that  at  J^^r^^  e  c  Iw-  ""  "  '''•  ''^"P'^^'«  evidence 
ho  .mained  lying  on  ^^^  i^l^^J^t^  I 't  ''  "t^'^^^'^'  ""^  ^""^^ 
«  quarter  to  three;  and  that  on  Sir  G  Simn  '^"P''  T'  ''"  ^"''«'  ""*''     ' 

up  and  spok.  to  him  as  he  went  ou       A?rTd"a-r^^^ 
that  the  sale  took  place  at  the  tiZ  ,     ''  '"^'  ''*"'  '•«  did  not  think 

1^  clerk  had  spok^:  t^^Z  ^ S '  '"'  !f  • '  "'"^'^^  «*"*«^  ^''^^ 
t^  one  in  question.    Now  MrFsdluf  "^'"'^  '"  '*^  P"*'""'""  'ith 

«'elock  the  clerk  was  in  the^^^J  rSTlSr  ^^''' :'"  ''''  ' 
been  sober  enough  to  transact  business  at  5i  b  m      TU^^^'  ^"  """'^  ""''  '"'^^ 
ed,  was  evidence  brought  up  by  plaintTfT  an!  T'  .      ''  **  ""''  ''^  '**''^^'- 
to  be  attached  to  it.     His  Llr^atedi     7f '''  *''  "^''^  '"''^'  '^^ht  • 
praciicul  knowledge  of  tho^uTot Tl       '  "     ^T°  '^'  "^^'"'^^Se  of  ^ny 
NlictMr.  Esdaile'on  this^)  nt  Ic^l  :he  V,"'  ''''V^''  '^''""'^^^  «°»^- 
short  time  before  the  clerkTme  i  to  th^ffii  •  ""?  ^'^  '"^'^  ''''''  «'^'><^r  « 
in  the  sai«<.St5te,  or  after  his  1  avi  ,V  rfTh  "  f""^  ?f '  ""'  '""^^l'^^^  »>««« 
-  he  isproven  not  to  have  beenTn  a  fit^^t^^r  T  ""'  '"''  ''^^^  ^«"'*' 

His  Honor  might  mention  that  here  wereth  '  T"''  '"""^^  "*  ''"''  *•»<•• 
doubt  the  state  that  the  clerk  was  in  A  y^^""''?'^'"'  who  placed  beyond 
granting  the  salenot  to  have  beirv^d  nMl  r'  *»"^«'''»"  '''«»  «™se,  namely: 
or  not  the  defendant  had  since  rail  it  His  H  ''  ""  Tl^'  '"^"^  ^'^'^^^ 
the  defendant  had  repudiated  the  TI  t.,  .  .  f  "''^'  *''"*  ^^  ^««»'*  ^hat 
A  good  deal  was  said  as  to  his  in  entt  """^'^'"'^'j^  '^''  ^<>  ^as  notified  of  it.  - 
^rom  the  telegraphs  that  patrCnS^^ 

hho  letter  of  defendant  in  th   rec^d Thicht      .  ""^^^'^  "'^^"^  ^  »>«*  we  have 
to  the  opposite  effect.     The  ncril^^'  1 ,1?'  ^'''''''  ''  ^'^"^'^ '"  '»«  terms 
h'^"^-^  the  bought  note  as  ^^g^;^;.:^^^^^^^^^ 
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President  of  the  Cuiii"  wuuld  spuik  luoro  fully  on  ^.liiii  point,  but  \\\n  Ilounr 
thought  thut  ill  thi-  i.<iuiiti-y  brokera  Fi:id  not  tlio  s.iine  position  hero  uh  tiicy 
had  iii  England  or  in  Frunco,  uud  ihnt  tia-y  could  nut  bind  both  paitios;  and, 
morcoycr,  there  vins  iiuthin<;;  in  the  record  tu  hIiOw  thut.  they  really  were  the. 
agents  of  both  parties^  The  tiftii  und  lust  <iuc!>tion  wus,  whether  the  contract 
note  not  bein<|,jH;;ncd  by  the  party  to  be  ciiarged,  but  only  by  a.bigker,  the 
coDtruct  was  vitiid  under -tltc  tSlutute  of  Frauds.  The  majority  of  tlio  Court 
.  were  of  opinion  tliat  the  note  was  not  covered  by  the  Stutiito  of  Fraud.-*. 

Jiuilylii/,  J.     This  uctibu  has  been  iiistitute<l  in  dainugcs  by  Syuiu  &  Co., 
niercUattts  of  this  ciiy,  against  IfuwurdjU  broker  and  coniiuissiun  niercliant,  for 
"    breach  of  contract  in  tho^on-delivery  of  u  quuniity  of  flour,  the  article  having 
risen  in  price  after  the  sale,  uud  before  the  period  of  delivery  urrived. 

The  agreement  h  ullegcd  to  have  been  uiado  between  the.pai^ies,   in  the  . 
...  abs-eneeof  Heward  from  ^Montreal,  by  A,  his  clerk  uud*  general  agent,  and  the 
_.    Me  sieurs  Esdailes,  brokers  of  this  city,  through  whom  the  traiisaction  is  declared 
'  tii!4^^iC  been  perfected  for  both  purlries.     Tbe  declaration  has  adopted  the  rccog- 
nije^'prHctioul  forms,  and,  to  meet  the  proof  "advanced,  hats  been  divided  into 
',  three  counts;  in  the  first,  setting, but 'the  agreement  as  if  made  directly  between 
^..  the  parties  by  (heir  agents  the  Esdailes ;  in  their  second,  setting  it  out  as  mode  b;y 
liewitcUj,  acting  by  A,  w,itb  the  I  plaiotiffs,  through  the  Esdailes,  as  agents  of 
'both  ;  and  iii  the  third  count  theiigreement  is  set  out  as  mode  with  the  pluintifi's- 
' '  tlirough  the  Esdailes,  by  Heward  actiog  as  a  broker  for  an  undisclosed  principal, 
through  th^.j  same  Esdailes  theietQ  authorized  on  Heward's  behalf  by  A.     The 
rcmaiiidf^  of  the  deelaraliuu  contains  the  usual  averment  in  support' of  < such  u 
claim.     The  defence  of  llewarU  denies  his  being  a  commissiou  .merchant^  and 
"^uuy  authority  in  A  or  the  Eedailes  to  make  such  sule;  alleges  that  it  was 
not  made;    thut  A   was  intoxicated  ut  the  time;    and  unable  to  contract  to.  the 
knowledge  of  both  plaintiffs  and  Es^duiles ;  und  thut  he,  Ilewurd,  wus  absent  from 
3Iou^eal  at  the  tinjc.     Tiie  reply  of  pLaintilf  sets  up  a  generui  power  of  Attor- 
n«ty. by  Ueward  to  A;  atserts  n'^.  authority,  as  clerk  and  agent  of  Heward; 
h^s  ucquaiutuuce  with  A's  habits  before  his  departure  and  since  liis  return, 
'^  and,  denying  any  appearatcc  of  intoxication,  insists  upon  Heward's  liability 
for  A's  acts  to  parties  contructin^  with  hiiu  in  good  fuitp  and  in  ignorance 
of  bis  incapacity  to   trau.'^uct   su^i  business,  and  uiso'^ny  the  alleged   in- 
toxication.    The  transactions  leading  to  the  action  ure  to  be  found  in  the  fol- 
lowing statement  of  facts,  extracted  from  the  testimony,  of  record.     Heward  i^as  | 
been  long  established)  as  a  broker  in  this  city,  during  which  ti«i  has  hud  exten- 
sive transactions  in  the  produce  market,  as  a  broker,  and  has  also  received  and  I 
sold  large  quantities  of  flour,  &c.,  consigned, to  him  fSr  sale.     His  sales  Itave 
been  often  made  and  carried  out  without  his  having  named  any  principal,  ^nd 
irithout  delivery  of  brokers'  notes;  and  have  also  frequently  been  made  oa  time 
and  to  arrive ;  which  latter  sales  are  proved  to  haye  been  aod  to  be  oommoD  trans- 1 
actions  in  the  market  and  in  the  trade,  forming  a  portion  of  the  ordinary  bttsinessj 
of  abroker.  Hcward's|acquaintance  with  A,  and  with  hiahabitB  fot  years,  isestab-j 
lished,  as  well  as  ^'s  engagement  with.  Heward  in  April,  one  thousand  eight  I 
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hundred  iin  J  fif'tj-five  as  Ilewii^i^         j     '       ' ' 

services  in  thnt  capncify,  until  lonelftnr  r*."'^*"*'  ""'^  *''**  """tinuanoo 
.Pdoption  and  recognition  of  A's  soW  InV; '  *™'":'""'«"  '*"  d«P«fe.     I  ' 
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.Pdoption  and  recognition  of  A's  sols  a„d  irl  *™'';'"'"«"  '"  <J'«P»fe.     HgS-d'a 
tore  and  daring  his  absence ; -hi  ht;:^  before  his  de^ar! 

of  the  20th  August.  1855,  b/w    eh  I  J?.!^  -J-  a  „oeariul  procuration 
conduct  all  the  commercial  affairs  a„dln  '''''^?"''^  '«  ♦™n8«ot,  manage  and 
the.  general  im^nession'  among  the  co'!  u"'^'"'"''  ""'^''^'^  '«  '"te'csted 
before  aad  since  his  deparlr?-  „„dCT.       '"'^"'  ^'«  ""^'"^"'^  -  «g    t 
Heward'H  business  and  A's  agCX  I  ''  "  '•';  ""^  •^'^'"■"  »'---^  of 
abo^t  the  third  day  of  Sept.,  S  A  as      ^^ '"  '    '''"'''     ^'  '«  P™^«J  ^^a 
offering  flour  fn.-  sale  on  time';  that  ptin"  ,^1^"^'  ^  T"'^  '"  "'«  '»-''''* 
a  certain  q«a„,|,^for.,  namei  pri«e  ar^S   L  "      T    *'"^*^^«^'"'-  '" Purchase 
B.on  about  prices.  &«..  the  bai^arwlcontract  "^  «""^eq«enco,  after  Von...  di,«c,s- 
and  the  Esdailes.  .Jt  i«  also  sworrthat  A  1   ,  t   ""  ^'  "^  "^^'"•^•'*  «Sc.  t. 
refusing  ttf  pay  the  Esdailes'  brokerage    „.  Th  "' ''  "'"^'^  "  "'^^'^  ^''i-"" 

he  secured  very  nearly  his  own  prLe  and  If  ^L"""'"^  '*  "P""  '^'  P'''"^>ff^  ith.. 
barrel  saying  it  „o„fd  cost  35sTC  h  t::!';" '"''  t  ''""-'^•'  ^''^^  P- 
ance  of  these  terms  by  the  plaintiff^and  Z^    T"  ,'"  .^''°"*^-     '^'^''^t- 
•all  respect,,  between  A,  as  Ilew    d4  alf  I   1'    .''''''"°  «^  ^''O'burgnin/.rt  '^ 
on  the  ,,„,,  ,,  ^  ^^  disclose    hTpri;^^^^^^^  *''«  ,^^«^-'- ;  ^be  "nejoct 

defend„„e   had  flour  from  several.^  d]    1,  l"  '   ''  °"  ^''^ -^-"nd  tl,.t 
would  charge  it ;  the  agreement  exDr«^I„      ^        .      "^  ^'^   ''''""^  ''"'"""nt  he 
to  be^nserted  in  the  cont  act  noteth  'r^  r"'  '''''''  ""P-''-^"  *'-  P"'- 
brokers'  book,  and  the  making   nt  i  li  e  ?:^:;";'"'  1 '''  '''"'"'^'^^  '"^''O 
P^iintiff,  and  at  the  defendant's  officlbvEli'        '..""'  ''''  ''''''"'  "'« 
|bo.Hght:note  delivered  to  plain f iff/  !'  ll^l'  T  ""  '"  '^'"^'^'''     '^''^ 
fcroved  that  the  cot.nterpart  no  fwa    ,•!!?.  7^  ^"'''^'  "^^  '^  '«  ^^^bor 
W  in  liewnrd's  office  ;  and  th^trtw^         l  ^  ''•""^'''  ""'''  P"'  '^  '"to  bis 
duced  in  this  cause  by  the  IS-  o    /  P""'"'"'"'-^  "«''«'  ^  "-at  pro- 

[be  P"rchasers,,he  <iZnt  Un^p^*:?  ;:^'"^  f «  "-^«  of  the  Wller  and"      ■ 
[ransactioh,  with  thl  signature  ofTheE^^^^^^ 

Unicrtions  are  proved  t'o  ha^plS  ^';'''V  f  if  "'  ^^'^f^'ophic  con,- 
K  "(rtified  Howard  of  the  sale  aftT^t^IS  ""  ''t'  ''""'^  ''  '"«  -»>J^<''  ' 
lor  the  name  of  the  person  on  TC^s^^Zl^TV  t' T''  "'"'"'^'^  '^^-'^^ 
Hs  and  the  quality;  g„ve  him  tl^  ^  tu""":  *''  "'^^'  ''"^  ^^  '»•« 
[cceived  without  objection.  Howard  Z In  «'  ""^J^^t^' 'h'^b  Howard 
lith  the  Esdailes  for,  the  grea  export;  ot"  .^t  '''''  ^"^  °«"»"--eations 
Irocure  the  flour  to  carry  out  the  a.  r/'.         t^  ""■  ^^'^  '  «»deavored  to      • 

If  SIX  pence  per  barrel.  /  ^       *'**'  ^""'^  *"»e  a  compromise        • 

broker,  in  ,bi,^J„i,,  ^  ^J^Jf*J°^  f"«%"Y°*  °«"'' '"'W^^^ 
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'  -A'h  fluthority,  ns  jrcnornl  manager  and  agent  of  Heword's  produce  businesa, 
to  ninko  such  sales  a!i  tlio  one  now  in  contest,  ia  made  fully  appnront  lay  the 
))rovcd  Hcopc  tind  nature  6f  Ilcwf^rd's  lousiness,  which  ia  shewn  to  include  suoh 
sales  by  A'»  general  recognition  among  commeroiul  men,  and  by  Ileword  him- 
self, as  his  produce  agent  beforehand  since  the  transaction  in  question,  and  by  the 
terms  of  the  notarinl  power  of  Attprney  produced.  'Tho^  plea  in.  defence  in  fact 
does  not  deny  A'.i  agenicy,  l)ut  only  the  want  of.  aitthority  to  piake  this  transac- 
tion, whilst  the  defence,  on  the  ground  of  intoxication,  impliedly  admits  the  con- 
tract, but  would  set  it  a>ide  from  A's  wt^^nt  of  capacity,"  not  1>f  authorfty  to 
contract.       ■*  ,  "" 

1 1(|  '  The  extent  of  an^gent's  autliority  iareguiated  not  neocsaflrUy  by  thfc  authority 

which  he  actually  receives  from  \\U  principal,  but  %  that  which  the  latter  allows  | 
l|ini  to  assume.     Tliird  parties  have  a  right  to  look  to  the  position  of  the  parties, 
and  are  not  bound  by  the,  private  communications  orjnstructions  which ^ay  pass  I 
between  them.     Tlius  by  the  principal's' recognition  of  similar  acts  of  his  agent, 
or  his  retentfon  by  tiie  principal  to  do  a  certain  business  for  him,  the  principal, 
iioad  third  parties,  accredits  the  agent  to  the  full  exWntof  such  business,  and 
cowfi^rsnpon  him  all  the  powers  possessedhi/ himself  therein.     "  Thoagent  niajl 
"  bindlMS  principal  under  the  implied  authority  derived  from  the  princi|: 
"  course  ortlQaliiig ;  and  when  en>ployed  to  niatiage  a  particular  branch  of  bus*i-| 
"ness,  is  a  gen^r<d  agent  for  tli:it  branch,  and  as  such  general  agent  will  biadf 
"  his  principal  as  «k^1  uiatter.s  withinthe  scope  of  the  brjinch  of  business  for| 
"  which  he  ig  such  agen 

This*  liability  must,  of  coltoe,  i\;st  upon  suflScicot  proof,  nq'd  prftof  of  actsof  siinil 
Jar  gen(*ral  character,  iiuficatiV  the  gener^-^igaacj  for  the  branch  of  business  tfl| 
which  the  sanctioned/^s  well^  a^he  disputed  transaction  belongs,  is  aufficiont 
without  evidence  of /cts  of  the  prci^se  kind  of  tfi^;.one  in  question.  Withoutl 
such  principles  as  toese  there  would  bc^o  safety  in  commercial  transactions,  anj 
they  are  stated  in  the  language  of  the  Whorities  rather  than  io  that  of  thel 
\W  I  ■  Judge  expressing  ttds  opinion,  a  course  whK^  will  bo  followed  hereafter  whenl 

reference  to  law  becomes  necessary.     Examioin^then  the  position  of  A  asshewj 
by  the  evidence,  by  these  rules  it  apsumes  all  th«  chafaeteristics  of  that"  oJal 
general  agent  for  defendant's  produce  business.     Tlus^uthority,  though  gcnerall 
must  not,  however,  be  coutoundod  with  "what  is  tefmed  an  universal  authority,  j 
it  is  lin^ited  and  restricted  to  the  transactions  and  concerns  appurtenant  to  tb 
particular  business  for  \^hich  he  is  such  agent,  aiid  his  acts  bind  his  princip 
if  withini  the  ordinary  scope  of  that  business ;  and  it  has  been  shewn  that  tb 
tratisaction  in  question  was  within  the  ordinary  Scope  and  courpe  of  defendantj 
produce  business.     In  the  ca.se  in  hand  these  iiijplicatious  of  authority  beconJ 
certainties  under  the  cohaprehetisive  and  express  teriMS  of  the  notarial  procun 
tion,  the  guarded  limitation  of  A's  authority  in  the  plea  in  defence  to  the  actioi 
that  he  \vas  not  authorized  to  make  this  traqsaction ;  iand  the  evidence 
record.     It  must  therefore  be  concluded  that  the  plaintiffs  had  a  )-ight  to  tr* 
with  A  as  defendant's  agpnt,  fully  authorized  for. all  the  p»jrp©ses  of  Ihe  tranJ 
action  in  question. 
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Ijmpnod,  by  Hewarjl  conduct  2r  Ztl        '  ""^  '""'""*'''  ""^'  "^  ««"«^'«" 

.      f     Wibjeet  without  objection     1„-  •    ' '"  <'°"""»f '""'i^ff  with  A.  on  the 

ndr  .•„  hi,  co™  JunSZ;  wTtSr^'  ""^  «^>-'"«  -  <'-nt  then. 

,     '   of  tf,e  ,5th .  ondeavorirto    itLt^"'':"     *r '"  '■'*^  ""*"  ^^^  «ft«"'«on 

,         compromise,  and  faiirfn  U.  IT  r  ""P'*"'"'  ^''  «"«"«'««^  °ff«"'>ff  a 

^     ^  September.  «  «^3J„u^^^^^^  ^'-  -"tract,  on  the  15th'of 

principles  of  U^  aXTbt  to  th  J   a-  r^"''  ^  ''^*^  ""^  ^-™  *»>« 

.    .indispuuble.  ^^  '''•!?',^  "•  ""^''o^ty  «PP«a«  to  be  altogether 

cS:  St  t^Z^^'  "T^  ^  -  -^'-'o.ed  principal  i.  ' 
concealment  or  rSri/rT**'^'*'™'  *^^  the  contrac!^  and  any 

.aftjodinthe'^oLacTi'^^^^^^  ' 

the  credit  is  given  to   or  T«  .^^^      J  Presumption  in  such  cases  is  that 

the  BamepresuViorarLl     h:«::  t^^^^^^  -^- 

whom  he  professi  i<^  act     Hcr«  .^  n  T .  "^  "^'''^  '**  """"^  t^"*  P^^tj  for 

ing  lumself  treated  as  prii.cipal  in  the  .ranlS  '  ^      °""""  ^'^  "''«  *'«- 

poSiftrr  iiSnj;:^  rr  ^  ^'^r  ^^^^-  *-«^  "^»  ^^^^  p- 

meaning  of  the  Statute  of  Fraud.  i.-andVrF  I"  i  "T""'"^"™ ''•'^'"  ^''^ 
'  BetUe  this  point  in  favor  of  the 'S.Cf  it    ^'I^'''^  ««thoritie8,  which  would 
ground  that  their  notes  are  consiSs^ffi   !f   ^""^  *"  ^«  '''  '»''^«'  °"  th/  - 
because  of  a  species  of  officiaTIrll  1    " l'"  ^"^'''''  ""'^'  """«  «t«t"'^' 
there;  andthatfrom  the  ass^rLdTant  of   wl"  7^"^  """'^^^  P^^^       ' 
commercial  agents  amonff\,8  desiJ.t^  If         *"*'  ''''*'"'*^*«^ '°  ^^e  class  of 
^ould  not  be^a  sufficTentle J,Zrif,^^^^^^^^^        ^  ^-^«-.  their  notes 
sufficient4o  answer  that  theTnTi^nTJ"  R-r"''^'    '^''  *^'«  '*  •"%ht  be  ■ 
relation  tothis  action.  wlSS::;^  ""'^  ^>-  l>^  "ttle 

'  agency  ^dependent  of  any  distinctfoTrr-^  T  *  ^J"*?*'**"  of  commercial 
but  that  the  adailes^ereTf  th^t  letl  r?  ^"^  *  ^''°'^^''«  ««'  P<>-tion ;. 
«ated  thetrans«.tion*Ltwee  '  tlrS^^^^^^^^ 

"Heward.  professedly  In  that  char^eter  Itw^    '^•'.*''!  '^^^^"'^^  «»-««*  of 
^both  parties,  is  perfectly  true    Tt  L       *^^tr «!'»»•  «-P'«»  or  implied  of        . 
direct  evidence  okuthorityrmatet^emTT''^  'Vconside^  that  the 
of  John  ^aile,  in  whioh^t  i-  pl^n  ttTL\t '  oTi""^^^^  ' 

him,  was  contemplated  at  the  time  of  thr»!7  ""''"*'«/f  thecoiitract  note  by 
A.  and  Heward  derived  fr6  J  £  l^'^TT"  ^^  ^'  ^'^'^^  ^^  ^°th 
unnecessaiythe  coosiderati^n  of  L  'Z^^  --»-        ' 

anything  to  do.with.the  validityV^^^^^^  bas 

thoritfes  be'r^ferred  t.,  U  ^mi  rfoirq  i  ^^T"^"'°-    ^^'  ^°"^^^'--  the  «... 
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oxiHt  and  aro  rccoguiml  m  loin;,.  8ulijo.:i  to  tl.o  rules  of  law  applicable  to  tlielf 
brnncl.  of  l,„.sin«.SH,  in  ovj>ry  (•onunonial  co„„try  i„.(h«  worKI,  and  tl.oy  derive 
ll.o.r  o.  ,^.,1  anl  fuurtUms,  not  fro.n  any  Htatu(.,-or  leginlation,  but  fro.u  tho  wantn 
yftl.o..ounn«rc-alo..,ununi(y.     lu    ,I.i.s   ,„„„try,   many  disputed  co.,.,nercL«l 
ranH«,.r,.„,s  h.ave  appeared  in  tbis  Curt,  in  wbieb  Ibc  subject  .natter' baH  been 
•a.Hed  upon  brokerage  tra.isaetion.s,  nt.d  tl.o  want  in  brokerH  of  oflicial  cbaractef 
ba.  b..en  fir.t  doubted  in  tbi.s  c'ase.     It  i.  said,  tl.at  faith    Ih   given  to  them  lA 
iu.uland  and   •  Mn.e,  bo.auso  at  thin  supposed  official  eharn,rter,  and  the  statute 
of  .lames  has  been  cited,  as  well  as  a  Frccl.  treatisl,  respecting  their  hinto.y  i„ 
l-rance|      The  fitatuto  of  Jauu.s  its..lf  in  tbo  beginning  of  tho  1 7th  century,  ad- 
nuts  ,bp  cxustcu'c  and  fu.uaions  ofbrokers  for  "divers  In.ndryd  years"  before  iU 
onaetniJM.l ;  and  after  all,  that  statute  was  b.cal  for  the  city  an,l  liberties  of  Loh- 
clou,    ^o  also  was  that  of  Anno,  in.tlu,  early  part  of  the  18th  century.    The  L 
.|U.remjntH_of  these  statutes  do  not  extend  to  the  other  commerctal  cities 'of 
('t-cat  Ihnnm  and  Ireland,  in  which  brokers^t  and  are  recognized  without  Ad-  " 
m..s,„„  to  bu«,ness  before  the  Lord  .Mayor  and   Livery  of  London.     Tho  oia 
London  brok..ra  are  beyond  tbo  City  jurisdiction,  ami  are  possibly  also  undoi/pe- 
culntr  local  regul.-Uions.     So  in  Fra.iee,  b.n;?  before  t>)e  statute  of  James,  aJmls 
tie  c/un,r,c,  for  exchange  transactions,  and  conrHers  de  nkrchaufiises,  vfoto  known 
"THl  recognized.    The  City  of  P.-uis,  like  London,  had  a  special  ordinan/e  for 
.     ber  brokers,  and  subjected  them  to  special  regulations,     (dd  Savary  tejls  us 
they  we>e  known  in  all  tho  con.n.ercial  town^  ,of  France,  that  they  exi-ied  in 
soine,  as  in  Pans,  under  royal  l(^gislation,  in  others  under  local  rcgulationLlone. 
and  .n  the  great  mart  of  Lyons,  and  other  places,  any  person  of  good  clLicter 
■nigl.f  act  as  a  broker,  emu-tier  sum  quHh  avaient  baoin  qu^ih  defnanJeJt  apef- 
ynne  l^pennhsian   dS  Pexerccr,  ami   Rogue   adds,   toutes  personrj peuvmt 
fa^rcMl  eUU  ciapU  dam  Ic,  vllU.  on  Us  sonl  en  ti  re  d^ office  ou  colmimon. 
.ade  ^ui.ds  existed  in  some  of  'he  French   cities,  vilte,  de  mnitrue,  1  in  Lon- 
don, and  the  broker  was  .e.p.ired  by  local  regulations  to  be  admittcl  is  a  mem- 
ber of  ^ome  one  trade,  and  could  not  act  in  another,  whilst,  as  already  said    in 
Lyons  any  one  might  he*;  either  as  agent  de  change,  or  as  cvurtkr  dk  marchan- 
.dae  8u,i,iitre  d\iffice.     French  legislation  drew  a  very,  marked  'distinction  be- 
tween, tho  <»</«*«  di change,  tho  bill  andthe  exchange  broker,'and  the  njvr(X goods 
bToker,  6ourl!cr  do  marchamlize,  and  subjected  tho  former  to  precise  and  speciar 
regulations  which  aid  not  aflect  the  latter,  but  all  co«r/»r*  .brokers,  alike  whe- 
ther ii /;<rc  (/'c^cet  or  independent,'enjoyed  equal  privileges  and  sanction  from 
Fiench  jijrisprudenpe.     Their  entry  book,  Litre  journal,  fait  /oi  en  justice  as 
evidence,  ftMjdthempelves  sont  ci-itssur  Ijkr  parole,  were  credited' on  their  asser- 
tion upon  difl^onc^  between  merchants  is  to  transactions  which  brokers  liad 
negoc.atod  for  tft^   It  is  known  that  th(V  existed  among  tho  Greeks  and  Ro- 
mans A\^ere  probably  written  .agreements  wWe  almost  unkt.own,  and  the  brokers 
c.xplnnatioti  established  the  contracts  j^  and  fetory  eays  of  them  :—"  Their  func- 
"  tious  amW  the  Rom.ms  were  not  unlike  tliose  which  are  performed  by  them 
»  amo»g  tlju  „.odorn  commtMr.lal  iialiuiiK,  lor  n  alt  those  natw\is  they  are  a  known  " 


..odeiu  comujureial  iialiuiiK,  lor  in  alt  those  natio'ns  ikey  are  a  known 
■i^ecessary  order  of  agents/    They  |r>^read  over  every  State  in  tho 
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p>i-i>io,  yet  ti.3'r^^:^;J  :(^«'"'7^J^'''-  ""/^""« "-  "^-"y  i-^ 

creasi,.,  e.n;W^:M  eo...  Jl,  .^  ^IS^'v ''  T  ^^'^""'^"  "'"^  '"- 
t'"'7^'"*^^^''-  os.ablisl....  to  '^;5 1 '^"^  '^?  r'"  ■;•  "^^"^ 

*'oe.  it  <.„'st  ,,fvritidity  upon  tl  rn  ,'     r  "'ir*'^«  ^^ '^''-■-  "on-oxis,onoo,  nor 
byiinmo  in  dur  nroW, '  i^T.    '  •        .      "*  '  T'>«y  "roroferrcl  to  and  rcco.  .ized- 
-.W,  forcerta     oZ  :  :    "  :  ;t'"'^  '"i^^/-  -^-^od.o  punislnn^nt.  e. 
•iniT  in  our  provincial  .iZitoZ     "v  ^'  7  ""'  ''^'  '""^"""^"^  -  --*- 
in  connection  with  bilTs  of  4lo  -..n,!       •!?       •"*  ■^'-  »  -^  ^vhidi  nnine.,  them 
.  of  England.  tVance  „nd   he  ^^7^1         /"^ '"'"'"^^  ^'''^  J"risprudenco 
woHd,roccgnizesthemi/^^„f^"'  '1'^-    «nho  civJ|M  conunorcial   <. 

velvets  from  a  merchant  U  Zn,^h"nH^  '"'      "  *'"'"  "'  Paris  purchasing 
conclusive  of  the  difforenclrrl  r  f  t."  TT'  "'"^  ^-t'-on;  ,lono  wa! 
-itary  «f  their  mutual  ngrccment  ant  f.l     "^^  '"  ""^'°-     ""  ^^  ^^^  ^^PO" 
«Pecial  agent  .uthonv/b,  tTe,  1  fef      ?«  ?    S'^^'  ''«  "f^'--  '>-  as  « 
---/-.  is  a  known  cc.mmercii";t    ,' "f  ;^^^ -'^-t  that  the  broker. 
g.ven  eftbct  to  hi,  evidence  of  cdntTal^^l  '"  f'^o'eial  jurisprudence  ha. 
"-try.    It  is  as  such  agent  that  h     s  to  b!?    ^  '"'"^'  ^^^^'t  *''^°"^''  ''>«  ""- 
»  «.Iy  in  reference  this  inter  J  di^!C^^^^  --,  because  it 

of^he  statute  require,  in  saraCe ^lot^'"''"     '""  ^^f^"^-"^'^  section 
to.b«  sia,ed  by  the  parties  or  their  aocntlVS',!'  "'7^"'"''""  ^o  bo/jmade.      " 
«.,but  agents.    The  requiremerof  the^^l?  ""1'''"''^  ""^  ^^f^«.  '« 
are  the  Insertion  of  the  „am2  onCZlhir;jT^  ''  ^"^'^'^  ^''^«'«'"te 
tJ^o  price,  d^Xand  the  signature  If  tre^geTt./^  ^"""^  ""  '^^^''^^'^  ^^'^  -'"^ 

The  ordinary^Hd  usual  notes  of  Brokers  Jhl„  .V  .  J     *--r^.^/ 

contams  the  abovo\quiroment,  have  hZ€uT      '7°'"  P^''^'^^.  «"d  which'^ 
tu;e  to  constitute  suclL  memo  aSfS*^^^  -'"^^-^^  o^he  sta- 

Hll  material  points.  and\he  presum    iol tt^^  ^"^"''^^  ^«y  «gree  in 

twecn  the  note  produced  and  th  t  D 1 1  f  "^"  '"  ^*^'  "^  ^'^  «"""-ity  be. 
thor.gh  legaUy  called  upon  tC„Zl7a'r;"  ?"  ''"^  ^y-^ofendanl  a,! 
P'oduee  his  note  and  prove  it\  Tl/bol  J.t  an T  ^M  ^  "^""  '  ™"*=° '^^'"^^^^     ' 
parts  of  the  entry  in  the  broke\  b'ok    f  ^^         '^'^  «otes,  which  are  counter- 
Probation.  but  to  inform  them  o^  e  toms  o    T       ""  P"''"  '""^  ^^^'^  «?"        ' 
tlmt  the  entr,  „,ade  and  ^gneM^^X^^ ^ nT^'^    \  ""''  ^^^  ««^        ■ 
b"t  it  is  now  a  settled  law  as^ed  by  Lrd  n  >-  I'Vng^^  ^ 

are  the  contract  and  not  >^;t  s  tS  n  IT":    ^^* ^^«"ff^»tVl^rt  notes 
if 'herpiH  nothin..  r,„.  .1... .     .,?/^"""".'"  ^he  brokers  book,  .yhir-h     •    "  ~ 
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tile  trannactionB'necwMrily  required  the  aaaiHtniice  of  agents  entretnttleuri  b«t- 
woon  the  contracting  parties,  whether  brolconi  or  othern,  and  only  demanded 
written  evidence  of  the  contract,  that  the  reiiuirementn  of  the  statute  should 
be  sntidfled.    Jurisprudence  has  not  limited  the  powM  of  signing  a  memM'andum 
within  the  statute,  for  both  parties,  to  brokers  alone  ;li(ut  allows  it  to  allagents 
and  finding  a  class  of  commercial  agents  recognized  by  a  commercial  com- 
munity,  has  adopted    their  acts  and  given    thom   special    credence.      The 
legal  and  commercial  rule  is,  that  any  one  may  bind  a  contractingparty 
by  his  signature  as  agent,  except  the  other  contracting  party.     Numerous 
cases  illustrating  and  establishing  this  rule  are  to  be  found  in  the  books. 
For  example,  the   auctioneer's  clerk  may  bind  both  parties  even  where  the 
auctioneer  sues,  as  the  clerk  is  not  identified  with  the  auctioneer,  and  is  con- 
■iddred  to  be  impliedly  authorized  by  persons  attending  sales  to  act  as  their 
agent  for  this  purpose.    So  a  broker's  clerk,  if  the  instructions  are  given  to  him, 
but  the  broker,  his  master,  could  not,  because  he  himself  in  the  case  referred  to 
did  not  receive  the  instructions.    So  also  an  auctioneer  is  held  by  implication 
to  be  an  agent  lawfully  autliorisfd  by  both  parties  to  sign  a  memorandum,  which 
will  bind  both  under  the  statute;  an4  it  is  considered  that  theauthority  is  com- 
municated by  the  purchaser  by  bidding ;  and  though  no  express  authority  to 
sign  a  memorandum  is  contained  in  the  act  of  bidding,  it  is  presumed  to  be 
intended  {is  the  evidence*  of  the  completion  of  the  sale.      Chancellor  Kent 
says,  "  iin  auctioneer  is  an  agent  of  the  purchaser  to  sign  the  contract  of  sale  for 
him  as  ^he  highest  bidder,  and  writing  his  name  as  the  highest  bidder  in  th« 
memorand^im  of  the  sale  by  the  auctioneer  immediately  after  receiving  his  bid 
and  kt|QokiDg  down  the  .hammer,  is  a  suflJcient  signing  of  the  conti-act, 
within  |the  statute  of  frauds  to  bind  the  purchaser."    So  also  a  brokei;(  nof 
becaus^  he  is .  a  mere  broker,   or  because  of  any  supposed  validity  being 
given  to  h\a  acts  by  statute  or  otherwise,  but  because  he  is  the  middle- 
man, the  agent  of  the  parties  dipositaire  de»  paroles  ;  the   entremetteurt, 
and  the  course  pf  a  broker's  oHlinary  business:,  is  such  Ihat  the  authoritr 
to  clojie  a  sale  or  purchase,  involves  as  a  necessa^  consequence  the  authori^ 
to  make  a  memorandum  or  note  of  tlie  sfile  and  sign  it  as  evidence  of  what  hu 
been  agreed  upon  between  the  parties.    It  is  quite  evident  therefore  thai  th 
statute  did  not  contemplate  brokers  in  particular,  but  any  person  authorised  Id 
act  ^or  the  parlies,  and  that  if  authorised,  a  broker  is  like  any  other  agent  capif 
bletof  binding  both  by  his  signature.    The  only  diflference  probably  that  exuL 
being,  that  the  broker's  r^lar  and  ordinary  business  being  to  make  purchasji 
an4  sales,  and  to  sign  in  his' broker's  "boo^  a  memofandum  or  note  of  such  pif  I 
chiases  and  sales,  and  to  issue  bought  and  sold  notes  there<^,' proof  of  so  niinirt* 
add  special  a  eharacter  of  authorit;jr  to.sign  such  niemorandum  J^nd  notes  would 
not  be  required,  as  would  be  necessary  in  the  case  of  an  agent,  acting  as  middle-l 
man  for  the  occasion  only,  and  not  by  profession.    Thiaindulgence,  however, iij 
not  requiredyfor  the-  broker  in  the  present  case.    In  this  caus0  tfie  authority  iij 
principle  of  4he  agent  to  bind  both  parties,  and  of  tha  nnt^\ 


as  been  denied  for  thft  first  time  and  apparently  coiitrary  to  all  ant 
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tbority.    Dotaat  •  most  esteemed  Pr«n«»,  i  ^  .       "' ' 

employed  bjr  pehon.  who  have  diffeWlnti    ,""?"'  "*^"'  '^'  *""''«'  ^«'«»    '^~*-- 
th*  agent  for  one  and  the  other  ZXcrTn  '"'""^'''  ^«  '"  «"  ^'  *«™      "•^.  ' 

ei^plpp  himself."     I„  Endand  th.Tv  .  """"«•"«'«'  •«■•'>  i"  which  ho 

wjthl/lh'a  sutute  of  fraudSC  ntt  ""f' ^  ''  '^  "'^  memorandum 
the  contact  has  been  shaken  by  a  wanTn^.r  ""t"f ''  ""^  '*  *'  «"'j'  ^^^ere 
.omo  material  point  that  the  contract  Llf    ""1?      '^^  ^'"'*"*^  "«^"  '»  ' 

Tenterden  «ays.  ..The  broker  irthe t^  l/r^     ''''  "  "°^  *"'"*'"«•  ^«» 
them  by  signing  4e  -amoTon  ratt  0^  .r       .  ^""^'  ""^  «•  ""«»>  ""»y  bind 
Chief  Justice.  In  Chapman  ?£ tridl   f      ^^'^  '"'^  '«"«^-"     ^^anafleld, 
l-u,e  Aytown  waJ^he  Jnt  of  S^a:!^^.^'"'^    '"^^^  ''  ''^'^'^' 
i.  mamfast  that  in  ninety  cLs  out  o  a  h^dl  1      *"""  **'  ^"  '  ^'^''^'-  ^^        ^ 
yet;  the  J»roker  or  agent  is  of  neceljty '^'7'' ^,«  Pafes  contracting  do  not 
i  '•»«»  d^«cay.  and!  of  the  same  ^^S  'l"'^l'''S^'^P^oy.d  hy  one 
o|f  commerqial  transaction^  becoml  K    v   j  ""^  '^^  "«*  TrSlnKitudc 

f  agr^d  upon.  ^CO^Z^^^^         ^  -n  a^  uTL.. 
t^e  statute^  by  the  meLrandum  binds  Zl^"*^  P"'*^' '"^  *»*^"«  »*ti^ 
l}th  section  of  the  £u>  reUtL  ^t  '^*';  P?*'"    ^"'^^^  ««e'ts,  that  nhT 
o^emorandum  in  wS  bft^^^^^^^^^  f^«  «f  ««<>ds,  Ac,  which  requir«i  .^ 

,  »^eitnk.e*sa.y  (hatjU    &  their  agent  does  not.^ 

injill  sales  ^U^hrUrsaSS^^^^  ^  wnting,"  a„d  that  the  rule. 

'  th^t  the  metaoran^Ilin  theXokanTrh      t    "".'  ^"^""»  ''"^  '^"'"^  » 
theWrom  fd  delivU  by  tCvL^  ."^^  ^^"^^'  '^^  '^^^  "^^es  trans^b^  k, 

a  -fflcienJcomp4eWil  T'''«'^'  ^''^^  ^^^  ^o'^- 

upon  each.f       "    J-      P  r/tatute  to  render  the  eontract  of  sale  binding 

This  is  the  loBc  *iifjii.Kpi,«J  _ 'J-        *!       /  '  '^ 

bind  .,„.i„  b„u,  ^nUr^K  Xt;^'  "^'T""-  "-ijai^H  -d  t. 
l..^.."«  i.  heU  .0  bind  bol  pJrti„' 7  'C  "tl"^  ""  "'W 

'»"«..    In  Upper  Cnad^  .C  ^i.^ .  '"'^°'"'l^  «°°" 'of""  o«r 


o  all  SO' 


.     B"">*^  respectively  of  GWr    ^^"/y"'^^""''  ^f^m  J»ftt.ceb 
"ioughhaK  by  their  r^ts  adc^o^  ^^'^  ''"*^"°'*'"^--  ^ood- 
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Tlio  offlclfti  chdMctor  of  iho  Hr«)kor,  how«vof,  liail  uo  iiifliicncQ  in  th«  «t.tablifh. 
mont  of  tlio^Uiilo  c'illu-r  nhroml  or  Iidr«.  f.i. 


It  mny  (lioroforo  bo  coiwi.|«rcHl  fi»  jinti».fH(i<\rhy  .■M«l)lii.|i..,|  in  thin  ciuftfl  tlint 
A.  wan  Mifflciontly  aiitlioriml  hy  Dofjjndar.t  to  iiwiko  •lucli  n  .nl«  nn  tlio  ono  in 
/lueHtioM,  J|,,,t  till!  HkI„}|,.b  „,.rfi  r.in|.|,|y,.,|  |,y  |,i„i  t„  n.nko  it  an.l  .lid  ko  ;  »!,«' 
thoy  lia.i  tlu.  aiUlioHty  of  A.  ai  Dcfeiulant'H  A^.-nt  to  (•o„,,,|..to  tl|«  .ale  an.1 
mak..  tlio  UHiml  iioto  of  it,  and  that  tlaivdid  n.ako  it,  and  (he  riaiiitiff  liaa  proved 
asnnicK'iit  niomorandiUM  wilhin  the  Sjatulo  of  fraudii. 

Itut  tl.o  Defendant  linn  .ontond..!  tl.at  A.,  liin  Air-tit,  l.nit  m  power  to  Mib- 

doicifati,  to  VMmU    Thu  law  rfi.iit*,   "  that  tlio  power  to  appoint  a  huW Agent 

may  l.c  inferred  from  tlio  tcrinsof  the  original  authoiity,"  and  "  a  Connigneo  or 

Agent  for  the  .alb  of  inorchHndize  may  employ  n   iJrokcr  for  the   purpose." 

.  .     Lord  Doiuimn  d^^lailnf-  that  "  the  party  having  choen  to  appoint  an  Agent  to 

.       curiy  on   trade  for  him,   he  dearJy  nuthoriaed  th»t|  person   to  .lo  iill  that  cohM 

bo  nms^ary  for  him  to  onriy  it  on  ;   among  other  khingH  to  janph.y  a  IJroker 

to  svll  tor  him  ;  and  that  the  bought  and  «oI.|  note,  nigned  %••'«  i«'oker  con- 

taming  the  names  of  the  parties,  formed  M  eo.itr  ut  between  them"  ;   and  it 

may  also  bo  correctly  said  in  answer  to  this  iHrtMinKnt,  that  even  if  A.'«  actH  ni 

snb-Agcnt  to  Defendant,  (supposing  tliat  DettlndanI  aeted  in  the  trnhsnclion  as 

".,,''  7';''"*''  '"  »'^'<-''^'">'y  <«t«bji^cd,)  would  netbin.)  l).fenda,rt^sprincipnl, 

;  8t.ll  ,f  l)efen.lant  had  authori.c^  him  or  allowed  him  to  act  as  M^i^ilhorized,  it 

would  not  be  permittcul  to  him.  Defendant,  to  say  that  his  own  aet  in  that  r.^ 

;  »pcct  would  not  bind  him.     In  fl.ct,  an  Agent  improperly  acting  by  a  syb- 

Agents  acts,  would  bo  personally  bound  by  them,  f  his  p.iocipal  repudiated 

..    .     Referring  again  to  the  evidonee,  ana  Bdn)itting  th3  general  power  possessed 

by  A.  in  thm  transaction,  it  is  found  that  A.  oflVrec  -the  flour  in  the  market 

,    agreed  to  make  the  salo  to  the  riaintills,  sctlleil  tli«  price  and  tcrnw  with  Esdaiie 

.  .without  the  presence  or  intervention  of  the  I'laintiffs,'  and  agreed  with  Esd.-iilo  m' 

to  the  price  to  bo  inserted  in  the  memorandum,  received  the  note  from  Esdailo 

.,    and  promised  to  n.imo  his  principal,  the  whole  on  behW  of  Defendant.    It  would 

be  diflBcult  to  find  authority  more  clear  or  conclusive  given  to  an  agent  to  com- 

plete  a  bargain  and  make  the  evidence  of  sucli  completion  than  that  received  by 

the  Esdailes,  whilst  the  conduct  of  Ileward  for  some  time  after  the  transaction, 

.  ,      aabrds  conclusive  evidence  ofacqotescence.     If,  in  all  this,  A.  was  acting  con' 

_^4rary  to  some  private  understanding  or  instructions  unknown  to  tlie  PJaintiffs, 

y  :    the  riaintifis  are  justified  in  claiming  the  protection  of  tiro  principle,  that  when 

^^^ono-of  two  innocent  persons  must  sufier  by  the  mii-conduct  of  a  Uiird,  he  shall. 

suffer  who,  by  Ins  own  acts  and  conduct,  baa  enabled  the  third  person  to'practiM 

fraud  or  imposition  upon  the  party.  ' 

I  Hie  last  grouwi  of  defence  is  the  incapadUy  of  A.,  the  agent,  to  make  th«| 
sajes  from  intoxication,  which  it  is  contended  liiuSt  have  been  a£  the  time  knows 
to  the  Plaintitis  and  to  the  Esdailes. 


=¥fr 


u  piwuf  leiiiiers  cuiiiiiicntTipoil  this  persbn's  habits  unnecessaty,  but  at  tlie 
same  time  it  is  evident  that  nothing  exists  t0  indicate  any  want  of  "an  agrcdngi 
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l..l|.k»",  .C..li,l  „.„l  ,,„,,i|i,.,|  ,|,„„|„  J.  L   ?,,,'"  L   T  "'•""" "'"'  "'• 

.0  Av  Us  i,„„,i,.„,,,i  „  t»„  oviuU  3ft.  iiV'?!;    °"'','*"""  •«•"•  — 

ttl.ii.st  t^o  KB.l,iili.H  Hwenr  .Iis(li....lv  .  ■  i-  '    •      '  *''"  "'»*»"«""o; 

e "  or  1.™,.  .^u.,: : . :  i:vz:rr"  i ":  '""""•  i*""  •  • 

It  may  bo  juKlud,  llial  tlio  n\oa  ofitff^^^-.  i  ,    .    . 

removed  or  untonnblo,  tho  vulld  oontrn.t   rpmnJna     !',    '"*'°"-     l'"«.being 
inirs,  retains  him  in  his  gervk-n  a»i  „1.     ''•"  ^""^.«>^^'  ^^^^  ^^omug  hk  fiiil- 

■D«y,  J.— I   do  not  altoijother    coin<-i.lA  .•«♦!«• 

a«.Jc.irou»ll,atll,„,U.™io„  of  (1,0  Court  .l,„„n   "''""'™ '"  .""'  «;  bull 
1..S  been  raiaoj  and  i.  „f  i„,„  '  ""  °"  »  f°'"'  »f '»».  "W<* 
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pnce,of  £10  sterling  or  upwards  shall  be  allowed  to  ^  good,  etcept  some  note 
or  memorandum  in  writing  of  the  said  bargain  b6  made  and  signed  by  the 
parties  to  be  charged  6y  such  contract  or  their  agent  thereunto  lawfully  author, 
ized.    ■  A,  \    ■  ■  V 

The  iiWediate  question  which  presents  itself  upon'the  Record,  is  whether 
the  Messi^s.  Esdaile  had  authority  to  bind  the  Defendant  by  the  contract  notjt 
mgned  by  them,  so  as  to  sAtisfy  the  requirements  of  the  Statute,  and  it  is  to  be 
examined  upon  two  distinct  grounds. 

^  Ist.  Is  there  evidence  of  Record  that  the  Esdailes  were  actually  empowered 
by  both  parties  to  act  as  their  common  agent,  as  middleman  or  entremetUi^r 
between  ;  and  seco'nd,  if  there  be  no  such  evidence,  is  then  the  existence  of  the 
authority  to  be  assumed  as  a  presumption  of  law,  from  the  mere  fact  that  the 
Esdailes  carried  on  business  as  brokers! 

^s  to  persons^acting  as  the  agents  <jf  both  parties,  the  fir^  class  of  notice- 
able cases  which  came  Up  under  the  Statute  relates  to  AuctioJieers.     It  is  at 
'  once  apparent  that  the  rigirous  application  of  the  Statute  to  sales  by  auction 
Wight  be  in  a.high  degree  obBtrwitive  ahd  inconvenient,  and  upon  looking  into 
the  decisions  in  England  it  is  eviSent  that  the  Judges  feeling  the  difficulty,  were 
desirous  of  avoidin^the  stringency  of  the  rule,  a  tendency  which  in  that  couii- 
try  may  have  been  jiistified  by  circ^imstances,  and  the  importance  of  rendering 
commercial  transactions  easy.  J  At  ^rst,  we  find  the  opinion  expressed  by  Lord 
Mansfield  and  also  by  Mr.  Justice  |Wilmot,  in  the  case  of  Simbn  vs.  Motives, 
that  auction  sales  in  general  a|:e  not  within  the  Statute,  the  reason  being  that 
where  sales  were  made  publicly  in  the  presence  of  many  persons,  there  could  be 
no  perjury  as  to  the  fact  of  the  sale.    But  that  opinion  was  afterwards  felt  to 
be  untenalJle  under  the  terms  of  the  Statute,  and  it  was  abandoned,  and  the  pre- 
sent doctrine  assumed  that  theJ^uctioneer.  is  the  agent  of  both  parties.    Lord 
Ellenborou^  in  the  case  of  Hinde  vs.  Whitehouse  and  Galau,  7  East  568,  reserv- 
ing his  opinion  as  to  sale  by  au|tion  not  being  included  in  the  Statute,  adopts 
the  doctrine  of  a  presumed  comifaon  agency  in  the  Auctioneer,  stating  that  all 
the  great  transactions  of  sate  inlLon(}on  were  so  conducted  and  stood  on  that 
foundation  of  legality  only,  and  tWt  it  was  too  rate  he  conceived  to  draw  it  into 
question.    This  case  goesi  much  further  in  the  direction  of  presumed  agenct 
than  the  case  of  Simon  vs.  Motives,  in  which  it  was  proved  that  the  Auctioneer 
wrote  the  Defendant's  name  and  the  price  of  the  lots  in  the  printed  catalogue" 
by  the  order  and  assent  of  ihe  Defendant,  and  that  the  Defendant  sent  his 
servant  to  see  the  goods  weighed  which  he  did.    If  the  cases  largely  cited  in 
support  of  this  doctrine  of  presumed  agency  really  mean  that  the  Auctioneer 
merely  from  t^e  fact  of  selling  goods  as  sych  by  public  auetion,  becomes  in  all 
instances  the  legal  agent  of  the  buyer,  without  any  kind  of  proof  of  authority 
.given  by  the  fatter,  I  must  be  permitted  tp  saj  that  it  seems  to  me  to  be  a 
forced  construction  of  the  law.    The  Auctioneer  is  the  agent  of  the  vendor— to 
sell ;  the  buyer  present  and  acting  for  himself  rflr 


quirea  no  agent,  and- to  pr«>aiipw^ 


witEout  any  evidence  that  he  has  made  the  Auctioneer,  whose  interests  are  op-  ■  Z  ,  ^V®' 
posed  to  his  own,  his  agent,  strikes  me  as  repugnant  n<it  only.to  i^e  first  ■■  ° ""''"^  *' ''^  «*i^ 
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ptjncipJes  oflaw,  b^  to  the  ictates  nf~Z      '"  ' L 

turn  always  upon  the  particular^ci  c« 2!         '^"*"'' '  T  '^^^  ^eiions 
principle  ofg«„eraIapplica«r  *""''"  "' ^"^'^  f  «' »d  afford  no 

although  he  afterwards,  at  thers  reW  tt      f  Vl"  ^'T^^  ^^  *^-«  ^"^^e, 
tahin,.Uwas  heldthaUhesiX::!  nTt^^^^^^^^^ 
Graham  etalv8.Mu88en,  6  Binf  new  J^      L     '""*•    H  ^^  «  later  case 
in  th.  presence  and  at  theZreZTy'  T'  "'r*'"T^  ^'^^ ^^  «g-V- 
signed  the  transaction  (asalerfll    Tfr""  (^«4«»0  entered  and" 
t^  Defendant  Mrnself  ^^tf X]^^^^^  *"*  ^-^'*^  M«rf««/.  «ii.cA  J 

the  English  CoyrtB,  the  agen7hTrt  ^.d^' J^^^  "^  '^*'"  reputea  decisions  of 
both  parties.    It  cannot  be  s^d  t^at  1  tl  i*''  ^T  ^^"'''^^'^^  ^^e  agent  of 
for  by  the  Statute  the  name  0^^!!  '  "^  ^T^  ^'  ^'^"^^  ^«  «^°  "ame, 
over  if  that  were  the  reaso  ,71  teUt^^'tT*  '^  "^^'«"*'  «°^  "><>- 
be  fatal  to  it,  in  as  much  as  'the  Jame  ltd  t^f       *'/''  ^""""^  *''^'  "O"'^ 
E,dailes  and  not  that  of  the  Defendant Tdo  »b      T *'«<''  "«*«  «  ^^at  of  the     ^ 
agent.    If  the  case  now  before  t^StT^  ^  ^^^''^ '^"'"^  *^«'^  ««  h« 

of  agency  with  that  just  cited  thldiff  "^T""^  '"  ^''^  "«"«'  <^^«^idence 

,parent.    The  Plaintiff  Ltltt^H?"^"^^^^ 
fendant  upon  the  Esdailes.    The  conCrl  ,7  T*""*^  "^"''^"^  l>y  *h«  D^       " 
of  John  Esdaile  hirtself.    The  aues^^   /*'■';  ^  "^^''^'^  ^^  *''«  «^^^^^ 
shews  conclusively  that  byteb^la^^^^^  ««— - 

dant  be  presumed  to  have  empC  Lm!l  ^  -"^ ««'>'^'  «»  the  Defen- 
fact  is  that  Auldjo,  HewaXal^  ^^i' '«'"*' '°  *^«  ^^^'''^^^^^  The 
generally  a  la.gequ»tUrori^^  '''  ''''  '-   the. market, 

buy  one  thousaLlarr  foHt.     Lli     .^^^^^^^^^      *"*^°"'^  *^«  ^"'««  to 
the  %mer  acting  for  the^idan^aSrf  ^^^  ^<^*»«^««otiated  a  ba^ain,  "   ' 
rest  adverse  to  the  Detdatr  How  t'  "  '''"  '*'""*'^'''  "^*^  «'>^«*«- 

tbe  Defendant  made  them  htlgentto  s  ^^'^'J';  -77''^  '^  "*"^^"^«^  ^^at 
fulreffectionuponlhisdoctrine^ofal^^^   '^  ^^'oare- 

bind  both  parties,  I  am  satisfied  It  TT"  ^^T  '^  "''*^^  *^^«  "'«°  ""^y 
both  undels  th;  whoTe  of  U  1  '  '''*  ''  ^'^  '*^'°^  ^«°  «"P'oyed  fey 
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mgmes."  J)oni.  Liv.  1.  Tit.  17.  Sec.jl.  No.  1.  Mr. 'Hell  in  his  comnicntnrios 
1  Vol.^p.  347,  15.  3,  p.  lot— wiys,"  if  ft  bi.jkcr  bo  autlioiisediy  one /ose/^ant/ii/ 
anotlitr  fo  hvij,  tlie'oiitrv. in  his  book  pf  the  sale  is  binding.  This  being  cnij^loy- 
ed  by  both  parties  is  of  indispensal.Io'riocessity,  and  it  applies  as  well  To  bioki'is 
as  to  all  otlicr  descriptions  of  ngenfsl  and  as  well  under  tlie  E^gli^ll  decisioiii 
as  under  our  own  law.  The  only  diflHfnce  being,"t}iat  in  England  presumptions 
without  evidence  have  been  more  frcejy  introduced  for  tlio  facility  of  trade,  am] 
owing  to  the  circumstances  of  the  pailties  and  the  ])08ition  whicli  brokers  oc- 
[  p"ry  ^''^'fC'  t^'cso  presumptions  have  iij  some  insl Ances  been  pushed  further  than 

•,  '      't '8  leasonable  or  safe  to  carry  them  imon<»- us.     * 

With  respect  to  the  character  of  brokers  in  England,  and  the  conditions  umlor 

i_!_. ;  i:       which  they  exercise  their  calling  there  |  it  is  an  error  to  suppose  there  has  been 

-      no  legislation  on  the  subject,  th-ire  was  ja  statute  so  early  as  the  time  of  James  I, 
:  •      followed  by  one  of  Anne,  obliging  brokjers  to  give  security,  and  subjecting  them 

,    to  strict  provisions  in  the  conduct  of  tlieir  business,  and  every  rnan  in  England, 
assuming  to  act  as  a  broker,  is  bpund  to  conform  to  certain -regulations"  Csta' 
^^  ^  blished  under  the  authority  of  law.    So  !in  France,  from  whieli  country  we  must 

take  our  rules  with-*!espect  to  the  rights  and  legal  powers  of  brokers,  we  find 
that  under  the  ancient  as  well  as  the  modern  system,  they  were  regarded  as  pub- 
■    -  lie  officers  ;  they  were  recognized  as  such,  and  subjected  |6  certain  legulations 

by^au  Ordinance  of  Louis  the  XIII.  in  1G29,  and.  ly  the  Ord.  de  Com.  o( 
1073.  Savary,  in  treating  of  their  charac^ter  and  poiver  says,  the»r  ac(s  are  ad- 
mitted as  evidence,  and  adds,  ''  La  rahon\en  est  que  kcdurtitr  cUhomme  pxiblil 
qui  a  fait  serment  en  justice  ct  qui  a  ele  dfiiMsitaire  ilea  jjarolcs  qtt'ils  sc  sontre- 
^^  spcctivcjnail  dom.ecs  Pun  d  Vautre  en  sa  jh-csence^ comme  ayant  ete  cntremetleur 

;        1  ^       de  la  negotiation.     1  2'arf.  Neg.   Liv.  IK  67,  de^  Agcnsd^e  Bdnque  ct  covrtienl 

..:    -P-^oa.':         ,    ■--  .,     '.I,.,       .  ■  _./  ^   ..  ' 

Rogue,  2  Jur.  Cons.  p.  ?Q7,  says,  "  leur  livres  font  foi  en  justice"  aVid  amonj 

otliffir  regulations  applicable  to  them  says,  '*,  leur  livres  doivent  S'lre  paraphis p^t 

lea  iTuf/ci  consuls,"  and  again»  cf«a;  qui  ont  obtenu  dea  lettres  de  repitjait  contnl 

d'uttrmoiemcnt  ou  failUte,  iie  2}euveti(  Stre  courtiera  dea  marchandisea  a  moiia 

,  .    qu''ilsnesoicntrehdhilitea:'ii>.2Q9.     Without  further  reference  to  authority  ii 

the  ancient  law  which  is  Our  own,  it  is  clear  that  Brokers  in  Franco  were  not 

;.  regrird«d   as  mere  private  persons  engaged  in   a  particular  kind  of  business,  but 

^      ,       that  tliey  were  liable  to  rules,  and  exercised  pbwers  which  gave  them  essential- 

r  '  ly  an  official  and  public  character. 

.     "-.    .I,n  modern  France,  they  are  similarly  regarded.      The  74th  Article  of  tin 

Code  defines  what  they  are  "  Courtiers  sont  dea  officiers  public*  instituis  par  k 

loipc^ir  acrvir  d''ar)ensinter,mediareadanale  commerce  de  marchandisea?^    Tin 

-  ~       .  *        authorities  cited  at  the  argument  are  precise  "on  the  subject,  and  as  a  matter  of 

^.j  definition,  reference  may  be  had  to  Dc\'illeneuve's  i)/c/.  c?«<  Cont.Com.  vo.  Courtiet\ 

I  No.  3.  Ilesays,  the;^  are  Hot  to  be  considered  as  mandataiics,  since  they  adt  in 

name  of  both  parties,  but  that  their  functions  rather  resemble  those  of  Nntnri^ 
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and  No.  18.  ''Lea'actea  des  Courtiers ■  font  foi  dea  neffociationa  qu'ila  constat' 
ent,  en  ce  sena  Us  sont  consideres  cpmmes  actea  authcntiquea."  The  regul* 
tions  which  govern  them  may  bo  found  under  thcs  samV  reference. 
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There  can  then,  I  annrohfiiwl  k«  «  ~  "^ ~ 


lof  both  England  and  France,  stand  .In  Jr^^"^" "  '•'  ^"^**''«ttho  Broke™ 

occupied  hy  those  kno,vn  a*  Brokers  Lnonl  „    "^r?""^  '^'^''''"'  ^'•«'"  *'»«' 

t  of  the  last  importanee  to  the  aafi  of"l  Vr' ""''  being  the  case,  I  deem 

"I'on  precedents  inapplicable  to  the  cllst'a  '      ^^T  ^'•'"•^"'=«  «b5„Id  not, 

the  principles  of  the  Co„,mo„  Law  anTpoIi;n  "  '" """■^'  ^^P^^  ''<^^ 

as.s„,„o  to  act  as  the  agents  of  both  parted  wl'^  "';?  ^^  any  class  of  men  to 

evt(lea,e  that  any  authority  J«s  li  1/       u     ?  ''^'''''  «ot  a  shadow  trf^-' 

Lk  to  binch  .  ^"T  ^''''  ff'^''"  by  ihat  one  of  them  whom  they 

l^:^^2:^^  «^™pl.this:    n.  there  .„o 

t)«.ut;  „ndthat,nth<^;^:^;^r^^^        "  -t  as  the  agent  of  t^I 
fce.ng  so  authorised  arises  from  the  fact   hat  ^'."V'"'"^''^"  «f  their  .. 
^arry  on  business  as  such.      '  ^   ^*  * -""^  «tyle  themselves  brokelT  or 

That  where  a  broker  rb-iIIvIa.^^  i       ,  jT^ 
.gent  of  both,  he  ^  bSS^S't  f"  f '^"^"««  «"^  l'-ome3  the 
iignature  ,vill  bind  only  jBTbtthL t  ""''?  '"  '^  ''"  ^'^^  P-'tion  hi! 
standing  in  that  relationilif  J„^nh.'  "  f''^'^"^''"^-    ^''«  ^^^^''^^^  »ot 
;ot  a  sufficient  note  6r  memora^i"^  L'  \;:^^^^^^^^^^  f!^"^^  by  the.is 

Iho  action  must  therefor^  be  dismissed  *^«  Statute,  to  bind  them.    And 

f'e^;tions  of  thei.  decl^^iT^  l^''^:;  ^1!'^^^  ^ '^"-'  ^^^«  -^-J 
da,Ie,  in  th^r  s-ii.l  declaration   m^,ioned    we^   ^^  *'"^  '^^"  «^"'  ««ber^ 

U^-nep  of  the  Defendant,  or  wereby  h  WinTv  ""'  ''""'  "^^  ^^^^^  - 
p-  la^y  a  nght  tobind  him,  the  Defendant  hln^-  "■  ^^^bori.ed,  or  had 
fation  styled  a  contract  note,  or  i^ ty^^^T'"'''''  "  '''  -^  ^-J- 

..sale  of  the  flour  in  the  -id  dedaraLn  alWed ^r'r  '"  ^""»^.  ^^ 
pendant  to  the  Plaintiffs,  was  made  and  2?^  u  T'^  ^''"  '"^^^^  by  the, 
.^cnt  thereunto  lawfully  authorised,  ieie^^^^^^^^^  by  the  Defendant  or  his^ 
•fthe  plaintiffs  with  costs;''  '  ^  '"^""^'^  by  jaw,  doth  dismiss  the  action 

^«^^*.r.  Attorneys  for  Plaintiff.  '  '' 

^^A«,.cti>«„,,„,  Attorneys  for  Defendant.  '    ,  ' 

(J.J.C.A)  -'^^ction  dismissed.       ' 

Coram  Dat,  J.,  Smith  J    r    xT 

«o.  288.  * 

K  ♦•'"taUegations  Which  Zr^'T''''"  "' ^^'"^''"'^'• 


Hewkrd, 


<    I 


-:5 


t  ' 


i 


» co,«<«M^rbe  declaration  in  this  cause  set  out  that  rt    "^'^ '  ^""*""«- 

.  regul,*-tee  of  AndW  Leamy,  of  Hull,  lumberer  "e.tut^d'"*'  ^'"^^  ''™-'f 


%■ 


'Agocu 


.25. 


j>nW,  l^wJiich  he  promised  and  undertook  to  pay  the  Plaintiff  a  certiSb  Bum 
of  motfey,  in  co^idorntion  of  the  latter  procuring  {he  withdrawal  of  an  opposi- 
tion fyled  on  Ijijtolf  of  his  wife  to  the  ratification  of  title  deed^  applied  for  by  the 
Attorney  (}tin|^,  of  certairf  property  sold  by  Leamy  to  the  Crown."  It  then 
went'oi^no  allege  the  fulfilment,  on  thfe  Praintiff's  part,  of  the  stipulated  condi- 
tion, and  concluded  by  praying  for.*  pergonal  condemnation  a^inst  the  Defen- 
dant, To  this  t*©  Defendant  pleaded  by  his  firstjiaremptory  etceptifttj,  t})at.  hf> 
HadTnerely^aeted  in  the  matter  a»trusree  of  Leamy,  and  that  he  was  not  there- 
fore subject  tatbat  personal  liability  with  which  the  Plaintiff  iought  to  charge 
.him.  ThePlaintiff  then  answered  specially,  that  the  quality  of  ^rustie  had  been 
fraudulently  assumed,  ariH  that  thB>Defendant  had  been  really  acting  for  himself. 
A  motion  was  thereupon  made  to  reject  this  special  answer,  as  well  as  part  of 
"-another  containing  similar  allegations,  on  iheground  ^at  such  allegati<Jn»  ought 
'Pto  have  been  ma^e  m  the  declaration,  and  coqld  0ot  regularly  form^the  subject 
matter  of  a  special 'answeV-  .'  ;  ' 

Duy,  J.^  in  <felivering  judgment,  said  tiM  Cou^t.  #eire  of  opiibion  thit  the 
motion  3mu8t  be  granted. '  There°were  plainly  new.  grounds  of  action  set  up  in 
the  special  answer  additional  to  those  alleged  inihe  declaration,  and  if  a  judg- 
ment were  given,  it  would  have  to  be  based  upoB|,^he' allegations  of  that  special 
answer.    Motion  granted. '  K  *         '  :     '      '* 

'■*  ilk  '^■*  * 

-i4.  <fe  (7.  iJoierfson,  Attorneys  for  Plaintiff.  -■ 

jB.  jtfe  G".  iajfamw*,  ^torneys  for  Def«indant.         '       ^  >.  ' 

~i        /        ,  f^!^-        -'   '  Motion  granted. 


V. 


'■** 


\ii    '-    » 


r 


,       .*  HONTBGALk  30th  DECEMBER,  ISiSO, 

'         V  Coram  Dat^,  J. f^aiTB,  3. ^BAOQhKr,  3. 

■■: '    ,  ■  '■  ■  '^  ■'■" '  /       N6.I39S.  «.^.  ,'  .. ■  »■ 

J^roy>ne  V.  The  School  Commissioners  of  Lam-airie.  '    ' 

■    •     ■■  .    ■  .  '    '  .  '  *■  - 

Hetd  tlutt|>o  pqwer  granted  to  School  Commissioners  to  Vemove  masters  for  misotinduct.or  Incapaeity, 
af^r  mature  deliberation,  does  not  relieve  them  from  liability  tp  damage*  if  auch  removal  take 

place  without  sufficient  cauife.V  .  ,  ;  - 

•  .11  --%'"-■■■. 

This  wad  an  Action  by  a  Schoolmaster  for  an.  Amount  tfqual  to  six  nponths  of 
his  salary,  under  the  following  circumstances.        ^  i 

■>  The  Plaintiff  vas  engaged  by  letter,  on  the  5th  of  September,  1866\  for  one" 
year. "  On  the  Sid  of  November,  1856,  the  Commissioners  passed  a  re^olutlbn, 
declarif%'that  after  mature  deliberation  uppn  his  conduct  in  office,  they  dismissed 
him  for  negligenee  in  the  faithful  performance  of  his  duties,  and  ordered  hfm  to 

■  \»e  paid  two  mopths?  salary.  A  tender  of  this  sum  was  made  and  refused,  and 
the  Plaintifi^  after  ejectment  from  office,  made  a  rCbtaaial  tender  of  his  services 
iii  apcoFdance  with  his  engagement,  which  was  aWrefulsed.    xke  Plaintiff,  at 

,  the  end"  of  six  months  from  the  date  of  his  engagement,  brought  an  Action  for 
an  amount  equal  to  his  half  year's  salary ;, to 'which  the  Defendants  pleaded  in 
termsof  their  resolution;  and  evidence  w^  taEenon  bbUi  sides  as  tothe  TeachePT 


conduct  While  in  office. 
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CJ.O.A.)      . 
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SUPERIOR. CGtJRT,  1856. 
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,.-,vi 

•    .              ■    ■     :.'    ' 

-.f'^ 

t  ■   ■'     V  '■■      '■    '  -  ' 

v..-.'   '     ■"■■■     "-i 

■   '  ■.  ■  ■    *  ■  ■"■   f 

f 

thi  Oth  Vic, C«p.  27,  providiW  t£t School  r'      "^'^  '^'  **''  »«««^'»  of 
foK  neglecting  fj^lhfuli;  to  prfo^^^^ 

of  *r,  cause  were  clearly  intended  to  ZZlo  S^hiTp  "^'^  *''''  ^''^  ^™» 
Iiii.;tfe(ipower  in  respept  of  the  removal  of7-     «  Comn,is8io»er8  an  un- 

that  if  they  were  ^iB^sl^d  ^  12*  •''  **'^"*"''  "'  '^'«'*'  *«  ^^is  extent ;    " 

:  of  the  cause  alleged,  harng  IxiXriLirafttw  ^'\^^^^^  ^» 

eircumstanoes  inquired  into  In  ti.«  LIZ       *!   *"«'^'^"<J8  be  disputed,  nor,5e  * 

pearedtbatthecUiS^Srt:dTntT^^*'^^^ 
■at  ameetin^calledfor  the  purpl^Wbr^^^^^   '^ 
evident  meaning  and  int^n^of  Ab^lw  ^  V^^^^^^^^^ 
upon  which  they  bas^  iheir^r^    kl^r^l^iTJ  *'**  ^t''^'^^  ^f  conduct 

the  question  of  it.  existence  could  not  noTrlief^^^^^^^^ 

^W/foHowed  for  Defendants  u^^^^^^^^  ,       .,      , 

,^**««.  in  reply,  denied  that  the  CeLru'r^^^      ^        '         ,      #-  '    ' 
>  "oners  any  privilege  over  other  combrattn^  T^^J^^^  *<»  School  Coaftis.    . 

liability  to  .damages  for  the  nr^XrZlZ'fTt  t"  ^"^^^^  ^  *«^'  ^'^ 
-emcepn^he  one-hand,  airdjh  payment  ^'Tb«?K*'  ^^  «>'vant..^he  : 
contract;  and  the.Cim,8e  cite^  onirpSbed  ,^  ^S?  ^"^^'^"^^  ^^ 

•nissioners,  in  makipg  or  breakinrr  IhKt  /  /  "*- *^'  ^<^ndr  of  tU  Cort.-^ 

I  -ary  l,gal  remedy  on  a  brea^^fju  2^.^  ^T^^'^'^kP'^^yJiUmi::  < 
.  ^^..JieCour^^^l^^^W  ,  .  .  ^ 

I  f'  «^"l«»«e.  and  were  also  with  him  u2  tE    -i"  .^^^^  *'"^^"  ««»««  "Po^ 

LfendantsaUhear^umenr-ThJ^sSSif^^^^  b^the  Be- '. 

I  gave  thbm  no  ju&al  power  /haWttS*^^^'  ''""^  ^"  *«"  ^^^^f  ' 
»ct.onof  acbrpor^ltic^^ould  beXS  bJtll^  "*?*''"*  *''''  manner  of  . 
was  all  that  the  Statute  in  qne^^^    'l^^^trum.n^creating  it,  *„d  thi. 

to.i.movethePlalntiffih^y^^thJf^'''''*^"^"^'^^^^^^ 
;t'wouM  si^plybe  no  r^movi^irr^fei^^^^^ 
in  due  form,  and.'ther  A,  was  an  m^tuhl  it    ,^f ''°"''''"  W'«»%'done         ^ 
w-e  In  no  respect  exempted"  f'rthTn^Xltl    ''.f^'*"*  ^ommJion,l     Z" 
«.e.r  acts  towards  their  ,m;,foy^'^dT^^;^^^^^  ^ 

Nemned  in  damages  like  afyoSe;lJ^^^^^^  ' 

C'J.O.A.)^  .   /  '  I  fudgmentforPWntiff. 
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•-t-^—jK .,_ --^ ^ Lj-. : — 1_, 

MONTREAL,  30  DfiCEMBtlB,  1880.  «      „-' 
y^ratu  Day,  3.,  Smith,  J. ^MpuDKLKT,]!  ■^ 

'  '      ^     ,  ■•  No.  788.  .,  .   '  , 

\  '     Itfarsoluis  v?  Lesage.  i       ' 

.  ~  AHENDKMKNT8  CONCLU^rON— NOHVELUfl.  ' 

Juk6,  qu'iin  anioniloincnt  do  la  dtelaratlou  bwiiS  jur  un  fait  p08t()rl^ur  &  I'lntroduction  do  J^'ootion,  no 
•pout  t^tro  accord(i.    "  ' 

^TiO  Dofeiuleur  avaitj  obtcnii  d.-ihs  lo  ternio  prBqcdont,  la  liberty  ilo  phiiler  des 
dofonae*  nouvclles  ot  additioiinolles  li  celto  action,  en  sort^ju^il  prbjiiisit  iino  do 
fonso  e(i  fonnQdo  puis  darrein  rontinuance  ;  resultant  d'lui  fait  nouvuau,  aniv6;Je_ 
puis  la  si<rnification  do  la  deinando  ot  la  production  de  ses  pFcmiores  defenses. 
Le  Doniandenr  fit  cnsuitc  motion,  lo  25  Nowjnbro  1850,  pour  anicndor  en, 
consequi'nco  sa  declaration,  aux  15ns  d'y  intercaler  des  alloirations  ct  dea  conclu- 
Rioiis  nouvellos ;  attendn  quo  if^puis  rinstitutlon  do  ^on  notion  un  fiiit  nouveau 
otait  survcnu  qui,  disait-il,  lui  6tait'favoiablo.  \     .... 

Per  curiam.  Lo  Dcfondeur  avait  biei.  le  droit  de  plajder  un  fait  nouvenu 
et  In  Cony  eii  Ini,  .accordant  la  permission  do  fournir  des  defenses  nouvelles,  nV 
fait  que  s'uivre  la  prati<pic  iaxiniable  do  la  Conr  et  qui  est  fondC>o  en  principc; 
rnnis  il  n'en  est  pas  niusi  Jmr  rapport  au  Demandour.  \l  n'a  nuunn  droit  de 
changer  son  droit  d'action  ou  deledcnaturtr.  II  no  pent  pas  refairo  sa  deinanjlo 
et  alleguer  des  fails  nouveanx  <pn  ii'existaiunt  pas-lors  do.  son  introdnction,  tt 
^m  ne  ponvaient  done  pas  Ini  donnir  un  droit  lyaction.  "  Si  Ton  acScordait  cette, 
iriotion,  I'on  perniellrait  au  Demandeur  do  fairo  dans  sa  declaration,  I'allejratioii 
dun  fitit  qui  n'existait  pas  lorsqu'elle  fut  dateo  et  significe. 
V'  Zorangcr,  Pominville  et  Zorcr^j^rr,  pour  leDemandcJur. 
Lafroiaye  et  Pajjin,  pour  lo  Defendeur. 

(P.r/l.) 


Motion  rejot6. 


•      V 


■■  V 


t 


MONTREAL,  30  D^CEMBRB^spe. 
Cora/ft  1>AY,  J.,  Smith,  J.,  MoNDELET,  J, 

''     '■         ,,    :.'  No.  1663. 

Gauthier  et  al.\.  Darcke. 

V  ACTION  EN  OAU4\rtK.  ' 

Jug(5,  quo  eclui  qni  s-cst  oblige  do  pnyer  &  un  Tior.-iadiqud  &  I'acquit"  do  son  wendciir,  nno  ccrtsliM  I 
crtnntf  duo  par  obligation  ct  par  billet,  ne  pout  ttM!  appol^  en  garantio  pat  son  vendeur  qui 
est  poursuivi  jmr  co  Tiers  au  payment  do  telle  crOanco. 
Qfto  le  vendeur  ainsl  poursuivi  doit  pajcr  avaut  qucxl'etre  rcpu  &  so  pouvoir. 

Le  ler  Fevrier  1840,  par  acte,dovant  L.  A.  Moreau  et  son  confrere,  Notafral 
Publics,  les  Domandeurs  ont  reconnu  devoir  a  Francois  Marchand  ^600  qu'ilj 
se  sont  oblig6  lui  payor  dans  4  ans,  avoc  interot  payable  annuollein^nt. 

Lo  lor  Juin  1840,  les  Demamdeurs  en  garantio  ont  consenti  uft  billet  at| 
in6me  cr6ancier  pour  £250  payable  a  demanda  avoc  int6r6t.  ^  ^ 

'    Le  2*^rtetwbro-l84i,  par  actu  devant  Archambault,  NblAlre  Public,  L 
Demandeprs  en  garantio  ont  vendu  au  D6fendeur,  Darche,  lour  fonda  de  com- 
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morco  h  In  clinrijo  har  lui  dn  nnvor  J  i  T  *^ "'     -' 

Bu.di.es  cr.an.ido%^;OeVdr^^^^  '''•''•  ^'«-'«i^''.  '«»  <'-'"-*.»■ 

^^  que  les  (itrcs  los  constatno,  /    ^       """'*  ^'^'^'"'"'^  '''^"  ^«"««»''«  «in«i       Da^'Uc     , 

Darclio  a  payo  paitio  do  I'inJ.'.ii*- iA  i      i. 

r«-  .|..'uno  telle  obligation  no  jauV  JS       Z^TTT'T'"'  "'^"'"^^ 
iX'nmuaeui^nepouv.rient  avoir  vlWfLh    -k, 7     ,  '«  ga«-«"'tio  ot  ,,uo  1^., 

•IH  Cour  eat  <lan,\l^  :  n  :r  V^,;:^^  ^-    '"«^-    Lo  JuUent  de 

""■lb,  ,„w  any  n,hfof  action  .^.l^f  JLt  ^^  ;^ecaration  contained. 

M.r.|le  in  tl,^  manner  and  fonn    th.X  ^  '"'"'?  %^«»^«»t««  tJ'^irgarant 

^^-  .^  «i^^</y,  K|>eurours  des  m,nandet«sf     '  •  ^ 

^^..r,/;..«o«..i>o.^p^,,,,„,,^^^^^,4j^^ :...5;    »v      ^ 

"yC.)  :-       v       •  *  f>\    ■  A'^i'on  dibouUe. 
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.MONtllEAt.30thBECEMBEM,i88«.                   ^■ 
^^am  Dav,  J.;Smiti,,  J,  MoNbTSLET- J.  ^, 

.'  Garth  V.  Woodbury  et  ai'  >  . 

premier  billel  ,„„..r<„„T„.«mc„.  <1„  Lx^bu  y  a«I '       ,-''°''' '"  '^'""°''  *" 

|.«.<1,  ot  q„«  1„  p,,„i„  .erait  taftle  ,i  hJ^oTniW      ^°'^""'  ''* "  ' 
|».t.  co„ve„tio„«.,^,„, «,„, „^„  ,„  Sadl^JT.if*''' "  •  ,1 

"Receivfed  from  Narc^seTrnd«»,.  K-'  '    .    "^7*««^^  April 4(h,  1856.       '^> 

land  which  notft  T  hold  till  th;,  »... ..  i" .    ....  "^"^  ^"-  **^->  ^O'ch  I 


.,-..) 


; 


" J 


«t  the  same  time. 


Md  till  thia^^agtg^ 


SM^ 


V 


-rpaid,  ih«  expenses  on  which  to  be  setp 

(Signed,)  ■;;  ,:.  :.:/^/  y/H: 

:  "CHARLES  Gi\^H.»* 
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COUR  SUPERTEtRE,  1886. 


Owth 


JLe  B^nd  biltet  n'ayant  paa  6t6  payA  par  (Trudeau,  Oartb  a  port6'  son  ao(ion 
nroodbury*  aLBur  le  Premier  billet,  oontre  Woodbury  etTrudeau,  en  offrant  de  remettro  le 
seciond  billek  Woodbury  a  pr6tendu  que  le  second  billet  avait  6t6  accepts  par 
le  t)otnandeur  bora  aa  connaiaaance,  et  que  le  premier  billet  ao  trouvait  6teint 
au  tnoye^  du  aecond  qui  avait  6t6  accepts  |)ar  le  Dflmandeur.  Le  Demahdeur 
a  r^pond^  que  le  aecond  billet  n'avait  6t6  accept^  que,  aous  condition,  et  ce,  dn. 
oonaentement  de  Woodbury  qui  6tait  pr6aent  lors  de  Ik  convention. 

Le  Den^andeur  a  prouv6  aos  all6gationa,  raaia  Woodbury  a  pr6tendu.que>tell« 

prouve  6t^it  ill6gale  en  autant  qu'on  p0  pouvait  prouver  contre  le  contenu  du 

re^uj  product.    En  r^ponae,  il  fut  aoi^iiia  que  sous  le  droit  Anglaia  qui  6tait  celui 

.  de  U  oauae^  il  6tait  fondd  k  oxpliquer  le  contenu  dfi  I'^crit  par  tdmoina,  ai  cet 

6criti  n'^tait  pas  auffisamment  compr6henifflBle  par  lui-m6me. 

.  Ptr  Curiam. — La  preuve  eat  admiaaible^    Jugement  pour  le  Demandeur. 

— ^  L^larw  <t  Cattidy,  pour  le  DemandeaK~ '  j'"^',„.    •■ — ~7 — "^ — ^""^ 

JVi  if omc|n,  pour  Woodbury.  ..        ■  ,         .' 

c^-^'       ^  -■  '   '■       '    ■      -   ^- *■     ■"^'      ■'■■ 


MONTBKAL.  SO  SECGHBBB.  1886.  \^ 

Coram  Smith,  J.,  Mondblet,  J.,  BAooLEt,  t. 

No.  M8B.  \ 

Cartier  y.' Bichard,  '  ^ 

MOBT  otvni.  • 

Jng6,  que  si  U  fomnie  n'a  pM  oonsld^nS  m  commanauM  diiaoute  par  la  mort  civile  de  aon  marl,  d*iu  I 
lea  ntpporU  §ubMSquenti  qui  out  eu  lieu  entr'eux  lur  letirs  droits ;  lacpur  n'en  peut  pai  prendn 
.  '  oonnaissanoe. 

Danacette  cause,  la  Deraandereaae  ayant  obtenuun  jugement  en  e^paration 
'  de  corps  et  deibiens  contre  le  D^fendeur  aon  man  pour  cause' de  86vicea,fit 
nomiri^r  un  pratici«D.     Le  D6fendeur  avait  6t6  exiI6  en  183d  par  suite  d'une 
condainnation  h  mort  prononc6e  oontre  lui  par  la  Cour  Martiale  cr^e'en  verto 
'  de  la  2  Vic,  cb,  3.    A  aon  retour  dan&  le  payaf^le  DSfendeyr  ayant  U6  gracii 
par  saM^estig,  lea  parties  'se  remirent  en  comnaunaut^  de  biens  «omme  si  elle 
n'ait  jamais  6t^  disaoute.    Dana  sa  demande  en<  separation,  la  Demandereaae 
n'alleguait  paa  cette  dissolution  de  leur  communaut6,  en  sorte  qu'elle  en  demandait  j 
le  partagCi.    Les  bieins  du  D^fendeuir  avaient,6t^  vendus  par  d6ctkt  duranl 
son  exil,  et*  sa  femme  avait  acbet^s  deux  terres  avec  des  deniers  qu'elle 
avait  empiruntdB^    II  s'agiasait  de  aavoir  si  ces  deux  terres  formaient  partiel 
deleur  cooimunaute,  et  si  cette  coramunautd  avait  jamais  6t6  dissoute  poor 
une  cftiise  iou  pour  une  autre.    lie  rapport  du  praticien  nomm6  pour  6tallitl 
les  droits  et  i^sprises  de,  la  Deinanderesse  lui  ayant  accords  ces  deux  terra  I 
comme   d^  propres  de  communautS  ;   [^tant  les  deux  terres  qu'elle  avait  I 
acquises  a^^  di^crdt  forc6  k  la  requite  de  notre  Souveraine  Dame  la  Reine,  par  I 
suite  de  laj  confiscation  des  biens  de  B6chard  exlI6  du  pays  pour  ct^uae.dtl 
rebellion  ;1l  ce  denjiiiercoiiteata  ce  rapport  sur  le  principe,  qu'ayant  6t6  rAn<<;yf<| 


'li, 


t«rrei  on  question  formaient  partie  rl«  l«.„       '         ~~' — '~^~~ " i~^ 

..  fonune .„  «vait  faito  ^taitCnlt'^r ""cl?  *^  ^^^^^^^^^^ 
deur  6U.t  produlte  en  fofme  do  motion  0^2  "  *=""^^-'«tion  du  Difen- 

j««<i-  (')  '*  •«compagn6e  du  parUon  do  salMa. 

MokJelet,  J.,  diffdre  do  hi  majoritA  d«  I-  p         ^  / 

gement.  Lo  rapport  e,t  erront o  «!  "t  to'  '"  r  ""''^''«"'«  4  J- 
nent  .paa  j^Ia  Den.«ndoro..o.  Boit  oue  j"on  iTt/""  ^'"'  *«"««  i''"rp«A«"- 
a  ^.ond«„.n6  B^ohard  6tait  i  legale  so  touTr  ^' ^"' "'*  ^^^"^  ^artiaLjui; 
I'effet  dolo  r.l.Hbilit«r  dans  C  T  dTo /a"- T''"^" 'I"" '« '^H  «  u 
pardon  ost  appr^ciA  diflefem.„e,u  par  les  au       ""     ''  ''"'•^'■^"«''-     ^^'^^^^  ,lu  - 

"civiisqde  pour /.„..„.>  «enlemorornon  po.    t   '  ''"'"'  *^'"^- «- droit 
"gr&ce  est  accorddo  avant  I'^xLtLnT   •  ^"^^  ^^'  20«^-"Si  la    ' 

"civile,  etc.,  sielleost  acco  df^'  H^^^^^^^^  ''  ">  «  Point  de  J 

"  ^t6  encouru^  "  etc,     .  "P'^"  iex^^ution  du  jugeflient,  la,nort  civile  « 

Kn  sorto  que,  laissnnt  do  cotii  ^*»#n  '  -     ,  .^ 

ia%«.it.dutri5„„a,q.7;;^:'::n;:^^^ 

c.v,le.    La  Cour  Martiale  qui  l'»  conrrlA  '^'''"''^  ^"""^^^^^^^ 

Dura„tlasuspe„sio„delWte\onstitron::l  'T  '^''  '"l^^ 

par  lo  Statut  Imperial,  lor  Vic.  ch.  C^^^llt)     ?""'"'  "P'*-''"'  ^'fe'«""«6 ' 
/*  bonheur  et  la\a„quilliUdu  pays  suivlfl       !    '^"'**"'  ^**«  P^"*^"  /««'>  - 

vers  que  ceux  do.  lalSSiature,  eti„6me  11^^11  ^'^'*''  P*"  ^'""^f^^  1'°"- 
imposor  de  taxes  et  seTaS^Tbut  ods  6taW  """'" '  ^^^  "  "«  Pof  vait  pas 

vant;  ler  Vic.  ch.  9.,  Sec.  S.Ct    "no     hT  rrf* '^^  *«  P'^-  --  ' 
"ordinance  to  repeal,  «uspe;d  or  aL  ^v  11  " '' 'Y"' ''^ «''3'. •'-^' '- or 
"-meat  of  Great  Briton,  of  the  Pal^  V  rr""*^  *"^  "'^  «f  the  ParlJa. 
"actbfthoLegislature^f  ;e!:/ci^  «-^«y     ' 

"  or  altering  any  such  act  of  Parliament »  T  ^f^  ^«>»«ti'"ted,  repealing  ; 

II  ne  pouvait  doncpas  clianeer  la  lo?  rr;™;«  I.    .  „  ' 

pays depuis  la  conqu6te,  ot intrSui  e  ZuZr     ^^"T'^"'*^"'"'^''-^^  ''"ns  le      " 
d'h^™es  ominel.  -ici  co:!:^:^^^:^^- ^- «?^^«^  ^  ^ 

t'op^ration  de  I'acte  Imperial,  l  Vic  ch  9    "  a        f      ^"^  ''"  «">',  sur,     ' 
"the  Courts  of  Justice,  and  ihlJoi^J'  a         °  '^'  P"''^'  ^'^  Bettingiide'  ^ 
"iteannotbe  ««Pposbi  hat tn^ut^l^r"^^  > 

"Par't  of  the  Act,  L.»  ^  ''''*™"''  P«''*"^««  «o"fi^rred  by  any        v 

passer  par  une  Cour  Martialf  lestuW  «  ?''  ^'  '"  comp6lenco  de  faire   ' 
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conieil  iip^cinl  d*iitilleun  n'avalt  pu  le  droit  d'^Ublir.  Ea  deflnitive,  il  faut  en 
Ttnir  k  la  oonc^Rion  que  oette  Cour  Marttale  oonatUuSe  en  vertn  de  la  3  Vio. 
oh.  S.,  6tant  \\Y6ga\e,  la  vente  dea  biena  de  B6uliard  6tait  nulie,  et  aa  femme 
U  DoniaiiderMM,  ii'a  pu  acqu^rir  cea  propri6t6R  en  aon  nom  personnel.  ° 

Smith  J.  Cetto  question  doit-6tre  d^d^e  Huivant  le  dV<>it  comroun,  que  lea 
partiea  ont  ellea-hi6mt>B  ohoisi  par  leur  propre  fait  et  leur  procedure  devant 
oette  Cour.  Ellea  n'ont  j'ainaia  pr6t«ndu  direque  leur  ooinmunautd  de  biena 
aVait  6ti  interrompue.  Le  pardon  a  eu  I'effct  d'oflTocer  tous  lea  r^aultatn  de  la 
"co^damn^tion,  et  tellea  sont  lea  dispositiona  du  droit  an|^lid«et.du  droit  Fran* 
^•ia.     .     j       •  ,  #|fc ,  ■      '  ■.  '        j    ■ '-^    ' 

Vide,  ltep..de  Merlin  vbo.  Reyiaion^e  procda  §9.  art.  4  pa^i  480  el  aeq.  En 
rapportant  le  proems  du  Duo  Uonnelli,  Merlin  fait  von*  quo  In  mort  civile  d6- 
ooule  dca  jugementa  aui  condamnent  k  dea  ptinea  capitalea  et  qua  la  grace  du 
prince  fait  «^a4erlarnDort  civile  du  odndamnO  aveo  effet  rfctroactMi— 7^— /- 


Lea  parti«8«'6tant  re'inioes- dans  le  mfime  6tat  qu'elles  6taiont  arant  la  mort 
civile,  il'a'en  auit  qu'ello  n'ont  pas  voulu  Id  donner  d'ex6cution  ;  en  aorte  qu'ellea 
dolvent  6tre  conaiddr^ea  commd  deux  conjointa  qui  ae  aont  remia  en  commu. 
naut6  avant  l*ex6cution  de  la  aentence.  Vide  Potbier,  aur  lacoutumo  d'QrUana, 
et  trait6'de  la  coramunnut6  Nx>.  623  et'auiv. 

Badffl€^t(.  La  procedure  nevnous  indique  paa  que  les  parties  aibnt  jamais  6t6 
a6par6ea  aupafa^ant ;  car  la  Deinandereaae  pr6tend  {)ar  son  action,  avoir  6t6 
commune  en  bien^veu  le  Defendeur,  et  oomme  cela  ne  peut^fitre  qu'en  vertu 
de  aon  contrat  de'  maH^e,  il  est  evident  qu'elle  n*a  jamais  consid^r^  la  com- 
munaut6  dissoute.  /  x.^        :  / 

""Si  la  Demandoresae  eut  consid6r6  N|a  communaut6  diufiute  par  la  mort  civile 
de  aon  mari,  elle  ae  aerait  abatenue  d'en  demander  ^d^iasolution  derant  cette 
Cour.  II  a'agit  de  "r^gler  le  droit  priv6  dei  parties  aui vkflt  leur  propre  inter- 
pretation. La  Demanderease  en  all6guant  devant  le  praticien  que  les  deniers  qui 
lui  avaient  fltrvi  k  faire  Tacquiaition  de  cea  deux  terreft  ^taient  des  dettes  do  la 
communaute ;  a  done  reconnu  I'existenco  de  leur  ^mpnnaul6.  Vide  Ri- 
cber;  trait^de  la  mort  civile,  page  4>2  7,  distinction  8  ;  "{comment  la  confisca- 
tion peut  firiir."  ^  '  , 

Le  rap|)ort  est  mis  de  c6t^.  (1) 

Loranger  et  Pominville,  [Ipur  la  Demanderesse. 

Cherrier,  Dorion  et  Dorion,  pour  le  Ddfendeur. 

(P.RL.)  / 

(1)  Vide  Reports  of  the  state  trials  in  Montreal,  2.701.  page  |12. 
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BUmiOR  OOURi;  1858. 

MONJMAL,  SOT.  DRORMPBR,  iwA. 

^^»»  I^r,  J.,  Sum,,  J.,  MOND.L.T,  J. 

KPABWEUDOLPII.  / 

MppUeaMJbr  CtrtiomH, 

.AID 

Till  HAaBOB  OOpPMlONKEB  Of  MO^TBBAL 


Held  lh«t,  1,  The  Court  win  i«,^t     ..  ^oAeitlon, 


nn»i»../i  I  I  •™«"'in«  Into  the  Im 

iuoh  By-Uw  1.  Ulyg.,,   "^''  "'  *^'  •"">  tapH*>iim«.t  tor  .kJy  M^  |„  dei^  t  V     ""•«•"""'• 

mii;BX^^':;,;';g^.^";«'':t''„  II;"','''*  =4  "»■»■"'«-.„  „., 

for  «xty  days.  P^^™*"*  *''«  impnUment  of  the  offender 

cosu  and  in  default  of  payment  o?Jh  to  Jh^tr^^,*?  pay  the  flnewith 
conv.ct,on  was  removed  into  the  Supe^t'  Cou^  t^      "1  '^'"  "''^^^  ^"y"-    The 

Cart»-  for  the  Petitioner     Tn  a         L  V  *"*  ^^  '^'•<w«»'». 

of«ixeyd.yslndefauror;;^J:  :^^^^^  °^/«  -  -l>Hsonment 

by  the  Legislature.  Fine  or  imprirnment?^  mT"'  °^  *'*'  P^'^^"  ^^^^f^'^ed 
both;  and  i^PHsonment  couldTn^yCt^ ^«^  ''"P-H  but  not 
-nt,  and  not  as  a  means  of  enfoS^:,^^^^^  «  rP-^-y  punish- 

The  conviction  also  was  iileiml  i^aZ  P"™*"'  °^  *''®  ^n®- 
oosts,  there  being  ioUiing  in  XZ  o^Yn  th^  >"'pn«>nment  on  «on.payp,ent  of   ' 

^fi*o«  for  Prosecutorf  JS^X VllV^  *"  *"'"*^""^«  '*• 
W.    It  is  not  in  the  woniSTthe  aIITu  f  P"*^"*^  »<>  tbe  Act  nor  to  the^ 
-'th  it    The  rule  is  .hat  a  ByZZ^^l ^Zu"'- '"  *"^  '^P««*  «<"'fl'ct 
--'  ^f  itd^esnot  contrav^n^  arv  o  t  If.'.''  "•^"'•°"  °^-*h«  statute 


X, 


,X 


•|      •! 


■*^ 


jgoHif  itd..snot  ;:n;a7jry^7^^^  '"^r'°"  ^'''^^^  «^«»" 

Elhs  A  B.,  993     Angeli  &  Ames.  8T48     BuC^T    ""k^'  '''  ^'»«»<^-'  -» 

or  m  excess  of  the  powen,  confer^  by  the  Aet^,^  «T  ^''"^  '<^P"«"««t  to. 

prec,^  the  sari^e  in  specie  with  7JlT'i  ?,'\^y"'«''  ""Poses  a  penalty 

for  thf  defendant  mighVhaveCntnfjT^  ^^  '^'  ^^*'  '""^  '««« '"  degre^ 

Poaitionofafineof'£5i,^lt^"^2;-"«f/-^^^^^^  ^- the^- 

;s  a  punishment  less  seve..  thanL  im"ilX^^^^^    ?'/  ^'^  "***"^«'  «•«>  't 

^  imprisonment  is  ordered  conditionaUnprnon   '^  ^  ^"^'-    ^^  ^''^  ^^'^-'^ 

J  7^'^ -"y,  upon  ^on-submisslT^  a'^s^"'""*  4^^^^^^^^^^^^^ 

/c^eariy  of  the  same  specie  with  the  unldit^Zi^"'™""  P'""«''™«"*-    This  i.  " 

/legally  have  been  inflicted,  and  much^bS    ""P?"'"™^"'-  ^bich  might  V 
/      But  the  legality  of  the  Rv  !„»  .  '^^^'■*®  "'^  severity.  * 

'    tint!  t.       L°     "'     *"^"y''ftyfiannot^bfrtri*rf-*iirTr^  f      i  "^      . 


-%, 


V,-  ' 


■^f^l'r'^' 


SUPERIOR  COURT,  1800. 

iiiii  '     I'  * 


M 


"'tt**"  ^^'  ''*•  '•  P'^Hjva  iBd  to  tii«  po\nU    In  that  cww  m  att«mpt  wna  inndo  to 
Th«  H»,h,.r    **^'''  "  ^y'"*^  "I,*""  »«  motion,  the  rmml  IxdriH;  More  tli«  (^ourt  uncier  n  writ  of 
^^TwiJilij!^  *''*""  '^'"''""  '^•""  '''""^=  *'"^  "'•  tloiirt  rofuHod  to  oxnmino  the  lly-lnw.     The 
Hy-I«w  in  (|iM>ii(ion  bin  bt«n  publiahcNil  in  tho  (7rt«<w/a^  (7a««»0.     The  Defundant 
\wiw  InmiikI  to  ho  nwuro  of  it ;  and  if  hn  did  not  doiire  to  b«  Huhjoot  U»  iU  provi- 
Jion»  whito  tnulinK  to  tliit  port,  he, could  hare  teeled  lt»  validity  In  th«  mode 
|||(WFide4i  by  Htatuto. 

tiji^^r,  in  (feply.— The  tenn»  of  a  penal  Statute  must  bo  utrlctly  (tumuod ; 
(Winuock  on  Cor.  No.  ^40  ;)^and  the  power  of  impriHoniiwnt  oatinot  be  applied 
to  canflH  or  circumntancoe  not  oontcinplatud  by  the  Act.  If  tho  LogiHlaluru  liati 
said,  that  on  failure  to  pay  tho  fine,  the  party  i«liould  b«  impriaQOwli  thenjhe 
By-law  woidd  not  have  been  liable  to  this  ol.jootlon.  |i   ' 

The  authority  cited  haa  no  application  at  the  writ  of  futbeaii corpus  eumemtA 
diflfcro  from  tho  writ  of  eertiorari  in  this*  OBiiiMitlal  particular,  that  tUo  latter  bringt 
before  the  Court  tbe.  original  r«oord ;  whttreaa  Uio  f<.rmer  does  not.  (  WiUoock- 
on  Cor.  417.)  And  hence  it  is  that,  ujwn  a  •imple  return  to  •  writ  o(  kabea$ 
corpus,  tho  Court  not  having  the  Jiy-law  before  it,  reftuaed  to  try  iU  validity 
upon  a  motion  made  on  the  return^ 

The  cBflu  of  Reg.  v»  Justicjes  of  StaffordBhlfe,  30  vol.  Law  and  Equity  Heporta, 
p.  403,  clearly  ostiiblishes  that  a  JuHtice  of  the  Peace  is  tound  to  take  n9tic#*>f 
tho  legality  of  a  Bj-law,  (his  juriwiiction  being  derived  from  the  Statute  which 
creates  it,)  and  that  the  Court,  upon  certiorari,  has'power  to  review  a  By-law 
and  declare  it  illegal. 

Day,  J. — The  Bydaw  of  the  Harbour  Cdmmissioners,  upon  which  this  con- 
viction has  been  obtaine<l,  is  illegal  and  cannot  Tie  oh  forged.  It  imposes  a  Ifee 
of  five  pounds,  and  in  default  of  payment,  imprisonment  of  sixty  days ;  whereM 
the  10  Vic.  chap.  143,  Sec.  7,  gives  no  right  to  imprison  as  a  means  of  enforpiiig 
the  fine,  but  gives  power  to  fine  or  imprisoo',  each  as  an  absolute  punishment 
independent  of  the  other.  The  conviction  must,  therefore, !.be  quashed;  but 
there  is  another  fatal  objection,  imprisonment  haa  }>ect)-aw(irded.  for  the  costs, 
and  no  mention  is  made  of  costs  either  in  the  By-law  or  Statute  ;  much  less  ia 
any  power  given  to  order  imprisonment  for  them.  ' 

Conviction  qtiashed. 
K  Carter,  Attorney  for  Applicant  „  ..    , 

.^&io{<  <]&  ^aA;er,  Attornord  for  Prosecutors.  ''"  , 

aJ.  O.A.)  '  ■  .     ,     -- 
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Cdwr  in  iatn  ^  la  iitinu  ' 

n>nniio#MiioKTiMi,  '      / 
W»T..H.,  Bart.,  J.  en  CH  Artw,»,J.,  DcTi^  J,Oa«o».  J. 

1  "o.  IM.      .        I       ■..      ■ 

KBLHILK.  (J 


■^1  . 
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^Appelant  conteste  c68  declarationa  ;  il  le  fait  par  un  seul  et  mfirae  actCr 
8ignifi6  k  chacun  des  Tiere-Saisis.    II  dit  que  sa  cr6ance  est  ant6rieure  au  17, 
Octobro  .1863,  date  des  billets  sur  lesquels  il  a  obtenu  Jugement  contre  Delisle  } 
que  des  le  22  Septembre  I8fi4,  ce  dernier  6tait  notoirement  en  faillite  et  insol- 
vable  ;  qu'avant  cette  date,  raais  depuis  son  insolvabilitfi,  ij  avait  pay6  .4  toua 
bes  autres  cr^anciers  cinq  ch^lipa  par  louis,  au  prejudice  de  I'Appelant  h  qui  il 
n'avait  rien  pay6  ;  qu'i  la  date  susdite,  les  trois  Tiers-Saisis  b/  concertfirenl.. 
pour  le  frauder,  lui  enlever  son  recours,  et  le  priver  de  sa  juste  jiart  et  propor- 
tion dans  I'actif  du  Defendeur  Delisle  ;  et  que,  pour-parvenir  k  ce  but,  les  trois 
Tiers-Saisis  s'empar&rent  de  tout  le  fonds  de  commerce  de  ce  dernier,  et  le  con- 
vertirent  k  leur  profit,  etnse  par  le  moyen  d'un  acte  de  cession  que  Delisle  leur 
fit  le  22  Septembre  18S4  ;    6tant''all6gu6  aU  susdit  acte,  qu'apres  avoir  r^alis^ 
les  biens  de  Delisle,  ils  en  paieraient  le  mo'ntant  a  ses  cr6anciers,  y  compria 
I'Appelant,  au  prorata  de  leurs  cr^ances  respeotives ;  que,  le  lendemain,  23 
Septembre  1 854,  par  acte  devant  Notaires,  McKerizie  et  Wbiteford  vendirent 
tout  l.e  fonds  de  commerce  d^  Delisle  k  Tautre-Tiers-Saisi,  John  Loyell,  pour  la 
(  somme  de  2,263^.  IGs.  lOd.  .^u'ils  d6clarerent  avoir  re^ue  de  lui ;  que  White- 
ford  et  McKenzie  avaient  noii  .seu|ement  cette  somme  entre  leurs  mains,'  mais 
encore  une  autre  somme  de  Je426,'qu'il8  avaient  eue  antdrieuremeni  du  Defen- 
deur, mais  depuis  qu'ihetait  devenu  insolvable  ;  que  le  fonds  de  commerce  en 
question  valait\£6,000  et  qu'il  n'aurait  pas  dft  fetre  vendu  de  la  mani^re'  qu'on 
pr6tend  I'avoir  fait;  que, dans  tout'cela,  les  Tiera-Saisis  avaient agi  de  concert  avec, 
16  D6kw(lear,/rauduleuseTnent  pour  frustrer  I'Appelant  de  ses  justes  droits  etc. 
etc.;  puis/ Appelant  ajoute  que  par  une  pareille  conduite,  les  Tiers-Saisis  sont 
dev^nus  persoDnelleraent  responsables  envers  lui,  pour  le  paiement  de  sacr^ance 
et  qu'ils  le  sont,  non  pas  seulement  individuelleme.nt,  mais  bien  encore  conjoin- 
tement  et  tolidaire^ml.    Et  puis,  le'Demandeur  prend  contre  eux  des  conclu- 
sions  en  cons6quen(^e.. . 

Tels  sont  les  moy^ns  de  contestation  que  McFarlan,  le  Demandeur,  a  formu- 
16s  contre  l$s  Tier8-$aisis,  k  raisou  de  leurs  declarations.  ^ 

Bien  que  repr6sentes  par  les  m6mes  Procureurs,  les  Tiers-Saisis  ne  8e4oigia-  *^ 
rent  pas  dans  Jfiurs  i:j6ponse8  k  cet  acte  ^e  contestation.  lis  firent  des  rfiponseB 
Beparees.  Nous  n'ajvons  k  nous  occupw  ici  que  de  la  premiere  r^ponse,  celle 
presentee  sous  la  foit^e  d'une  Difer^se  en  Droit,  fit  encore  seulement  en  autapt 
^qu'il  s'agit  du  Tiers-BaislWhiteford,  quoique  la  mfeme  r^ponseait  6t6  pr6i§nt6e 
par  les  deux  autres  Tiers-Saisis.  Mais  le  Jugement,  doflt  est  appel  ne  port^ua 
8ur  celle  de  Whitefdr^  , .:  '         /^ 

La  pretention  de  [Whiteford,  telle  qu'enoncee  dans  cette  Di/ente  en  llroit 

.  est,  en  substance,  qU'il  aur^t  dft  y  avoir,  de  la  part  de  I'Appelant, "autattti-de 

contestations  qu'il  y  avait  de  declarations  de  Tiers-Saisis,  c'est-i-dire;  que  lea 

truis  declarations  faWs  86par6ment  et  individjiielloment  par  McKenzm  White- 

,  ford  et  Lo veil,  ne  ponyaient  paa  fttre  "valablement  contestees  par  un  setil  et 

m^me  acte  de  procedure.  ,  i  ,  V 


m 


-I.»-J«gement  do»t  ew  Af 


ia  Uzjtnst  fit  ijToit 


et,  par  consequent  deboute  I'Appelant  de  sa  contestation.    II  est  &  regrett^,  * ' 

.1.  /  • 
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ai 


pourait.uffire,ousi.  »u  rtra^  ,  kt^ '' '^'^^^^  ^i  une  seule  contestation 
diclaration  de  Tiers-Saisi  ^  *"  """  contestation  s^parte  de  chaqua 

II  me  semble  que  I«  Cour  Sun*i>Jfl„w»  «  «•  •     /       ' 
cause.  8oit'qu«  selon  I'ooitiion  A  nil        ^     ^"^   ''''"''  '^'  circonstances  do  la. 


testae,  et  qu'i 


•oit,  au  contraire,  qn'^ntJ^  ,"    '^1^'^"*"'  ^"  '"'^  ^'  ^^^^  ' 

ou  4  I'autrB  de  ces  deux  pLtede  tf      T      T  ''"''  ^«"«  ''««Pece,  4  I'un 

^odeparticuIierdecitcrdespersonnesCrstii^W^^^^^^  pour  .tre  un 
d'assignation  par  lequd  le  8aisi»«i«„*  f    ''"/""'<*»««"  eat  pas  moins  un  acta 

I       *-icitees.    Ld^dalrpS^^^^^ 

pos  d'en  faire  une.  ne  chanl  rfen  A  .  „!?      T  ''  ^•''"^"''^•'  «'"  i»g«  ^  ?«>- 
duction  n'en  exist;  pa,  moif!  de  Lt  If  ^  r.  '  ''"'  ^''"'*°'^«'  ^^-"'  I'^^tro- 
j"stice.     SileTiersLsTSdtf^t  o.  :  J^-''^'"'^^^^ 
native  ou  negative  qu^il  irfecl^^t  Z""' 'V""  '*  ^^«'*^«^'-  ««- 
conda^i*  Personnellelentl  'atS^,t  r     7/"  -^ stances.  ,1  est 
f  re  A  p«,e.  a«  cr^ancier  saitis^^^lZ;^         ''  '*  Sais^Arr^t,  c'est4. 
^  A  celui-ci.    Cette  condamnatioT  aui  ToT    if"'""  ^"'  ^'  ^"^^^"^^^  ^o^^ 
\propre  a  me  faire  h^siter  A  21^^,1^ A       "^'  ^'  ^"'^'*^^«'  ^'  ^.ien^ 
Tie^-Saisi  comme  ««^i^  nTnt^^St  e'  r.  "^^  ^^^ '^^-<^-t  un 

--    -.encore.. ueunt-|:^rr:S^r: 

s««issanta  droit  d'obtenir  cont  uT^u  el^d  T  P^^^  le  De„,„,,„^ 
personnelle  jusqu'A  due  concurrence  sllT  .  *i/ "'  '"^  ^^^damnation 
celles J4  pr6se„t6es  par  sa  derren  ^lltV'  7?  "^"t^^^"«  ^- 
a«i»^*  et  non  un  timoin,  qd  pui^seTtrTi  "">M"'une  partie 

Sa,si  pouvant  I'etre,  qu'il  fasse  ou  non  .^    T!  f*  ^'""^«'»"<5«-    Or  un  Tiers- 
partie,  et  non  ^.^Mans^ltLT'  '"^''"'°"'  ^^  ^'-S'»-  -*  done 

contente  pas.  D.„,Je  pi^mier ^7^2  f^^'"/^'^' '■■>-^'<>n  -u  „e  s'en 
qm  interviendra  en  coniqnence,  ^^i  "t  "  V!'  •t"^";''''  '' '«  '^"^--t 
second  cayle  cr6ancier  sJsissan  cont^tol  dT  ^  r    T  ^''  '^"'"^-    ^«"«  '« 
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.MacAwUn  . 
Whitiford, 
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If 


CoTiflid6r4o  dans  ses  effetH,  ]a  S4i8ie-Arr6t  se  pr^sento  encore  k  Toxanien  sous 
un  autre  point  do  vue.  La  condamnntion  k  laqtielle  elle  donno  lieu  en  faveur 
du  saisifisant  e^t  aRsimii^e  k  un  transport  que  le  dpbiteur,  cr6ancier  du  Tiers- 
Saisi,  ferait  lui  ni6nie  tl  sou  ])ropre  crcancier,  du  montant  qui  fait  I'objet  de 
la  coodainnation.  Dans  un  ciis,  lo  transport  est  yolontaire,  6tant  fait  extrnju- 
diciajremcnt ;  dans  i'autru,  il  est  force,  otant  fait  en  justice.  Mais  ce  n'en  est 
pas  moins  un  transport  dans  les  deux  cas  ;  un  acte  auquel  le  ddbiteur  doi^gu^ 
devient  joar^jc  dans  le  transport  volontaire,  par  I'acccptation  qu'il  en  fait  ou  par 
la  signilicalion  qui  lui  en  est  donnce  ;  et,  dans  le  transport  j.udiciaire,  par i'assi- 
gnation  qu'il  recoil  conime  Ti^s-Snisi,  et  par  c6n8e<]uent  cit6  comme  partie  en 
justice,  la dit^assignation  6tant  suivie  d'lin  jugemeut  adjudicatifdes  conclusions 
du  CToancier  saisisiunt.  ~ 

Tels  etant  les  effets  de  la  Saisie-Arrfet,.!or8que  le  crcancier  r^ussit  dans  cette 
deman(lo  judiciaire,  il  meseroble  qu'on  doit  regarderle  Tiers-Saisi  comme  otant 
partie  en  cause,  des  rintrodlction  de  I'instance.  En«ottg^qualit6r  il  est  exposfi 
k  subir  une  condamnalion  jArsonnelle  au  profit  du  saisissant,  s'il  avoue,  ou  s'il 
est  d6clar6  fetre  dpbiteur  diuD^fendeur.  La  nature  de  la  dette  sera  la  meswre 
de  la  condamjnation..  Le^T^ers-Saisi  appelo  a  r^pondre  aux  conclusions  du 
creanciersaisissant,  devient  pour  ainsiHire  Bifendeiir  vis-^-vis  de  ce  dernier. 
S'il  est  seuldebiteur  de  la  somme  de  deniers,'  qui  est  saisie-arr6t6e,  il  est  seul 
condamn6,  Car  seul,  il  pourrait  6tre  poUrsuivi  pour  le  paiement:  Mais  s'il  existe 
d'autrijs  dobileurlde  la  m6nie  somme  de  deniers^  des  debiteurs  qui  soienttepua 
conjointement  tt  8olid0{rpnent  avec  lui  au  paiement,  comment  le  cijSSiriKer  6ais 
assant,  qui  a  le  droit  d^sie  faire  substituer  k  son  propre  d6biteur  par  la^^ilrocfidure 
particuliere  de  l/^Saisie-Arrfet,  et  de  se  porter  par'l^  Deraandeur  centre  les  d^bi- 
teurs  de  ce  dernier,  pourrait  il  6tre  6mpech6  die  comprenSre,  dans,  la  m6me 
instance  tons  les  debitours  d'une  cr6ance  qui  sont  Ii6s,  par  la  8olidarit6,  au 
paiement  de  cette  ffleme  creance,  et  de  prendre  contre  eux,  vft  cette  8olidarit6, 
des  conclusions  personnelles  et'so|iiair_eAparjun  seul  etmfeme  actej  Je  ne 
comprends  pas  que  I'on^puJMse  soutenir  la  negative  sur  (jette  proposition.  Si, 
au  lieu  d'employer  la  voiXjudiciaire  pour  se  faire  declarer  creancier  de  ces  d6bi- 
teurs  solidaires  par  subrogation  k  son  propre  debiteur,  le  creanci6^  saisissant 
avail  obtenu  de  ce  dernier  un4fci8port  Volontaire  de  la  cr6ance,  n'aurait-il  pas 
eu  le  droit  de  poursuivre,  pas  une  seule  et  m6me  action  et  par  un  seul  et  mfime 
«cte  de  conplusions,  *tous  ces  debitours  solidaires  ainsi  d^l6gu^s  i  Ceux-ci 
auraient-il?  ete  admis  k  d^ftndre  k  une  t«lle  action,  en  ^mettant  lit  pretention 
qtie,  quoique  debiteurs  solidaires  le  cessionnaire  ne  pouyait  n^anmoins  exercer 
de  reeours  contre  eux  que  par  autant  d'actions  s^parees  et  distinctes  qu'ils 
4taieht  de  debiteurs  }  Je  ne  cr'ois  pas  que  Ton  porte  le  zele  qti'il  est  permis 
d^avoir  pour  la  d6fense,.ju8qu'i  BbuteniFOBfe  telle  pr6tention. 

La  question  que  pr^sente  cet  appel,  se  r^duit  "done  k  savoir  si  les  fails  artj- 
«»ul69  piar  I'Appelant,  dans  ses  moyens  de  contestation,  en  les  supposant  vraiset 
siisceptibles  d'etre  6ta|(iis  par  la  preuve  qu'il  offre  d'en  faire,  sont  de  nature  k 
faire  lo  sujet  d'une  demande  en  justice,  et  k  comporter  un^  cause  d'action  soK^. 


rtrois  pBrffowes  aoxqTieirea  irsBonrimpTiies,  cest-a-aire  conire  lesv 
trols  Tiers  Saistaen  cette  instance.  Nul  doute  &.entretenir  k  cet  6gar4.  Les  faitit  i 


an   . 


ainsi  articul^s  sont  des  fails  de  dol  «»  ,i.  r      >  '. " " 

le.  Tiers-Saisis  de  concert  et  partoJlu  ion  I'l    '  ^'"  T"^'""'  ^'^  ^""""^  P" 
^    prejudice  d«  D..a„dear  et  pC )     Zr    itr^^Tout   /'''"';"'  ^^"■^'^'  «" 
crdance  contre  ce  D^fendeur     La  loi  Jn/l  '*"""*  ^«  '*'^"""«'  ^ 

lament  et«oli4.irementresno„saUeent^^^        ""'^""  ^«  '«"•  ^its,  personpel- 
vlctime.  l>omm^^  envers  celu,  qu,  se  dit  et  prouve  en  l^tre  la 

celle  deStTo„"l„tS"e/^1;Ve^^^^^^^^^  ^'"^^^'^P"  ««Ployer 

all^gueatre'entachfisdefraudettdell  "^     '"  ''^"^  •'^^^'q"'" 

Mais,  par  l'nh6>co'ihmeDarI'fl..«,.^'     •       ,      . 

d'acfon  donne  lieu  k  des  conciusiol Sr,  f  '.'"""''  ''''''' '  «*  ««  '^'-'i* 
L'Appelant  aurait  done  dft  ^tre  aZ  '  "-'"  ^"  ™^™-  -oyens. 

la  contestation  qu'i!  vouJait  faire  des  Zarf  "''"T'  P*'  "°  '""'  «*  ™^'"^«  «cte, 
P  "B  que  ce  mode  de  proc^Je.,  ^^^^^Sf?  ^  '''^^^^  ''^^ 
«.n.plifier  le  litige  et  d'dviter  I  frais  ^        ^^"'''''  *''*''  ^'«^«»tage  de 

^y/«'m,  ./:,  The  contestation  or  pleading  ^i.   ^.      u 
demurrer  by  the  Court  below  is  one  hv     .?  .^v      ^"^  b«en  overruled,  o^ 
-ide,  two  several  deeds,  oVi  s't  umen't.^J^'f     ''  4^'^*"''"*'  ^°"8''*  ^o  «et 
Im  rights,  to  which  the  Respondenrw!'  **  ^"  P^J"^'««  ^''d  in  fraud  of 

witT.  W.  H.  Delisle,  the  DXdtnTin T  '" '"'  Tt^  ^''^^^^'^^  '«  -"cer 
deeds  are,  fi.t.  th«  a^signml  of  k  \^t ^^^^^^^^  <^«^*«-  ^'^ese 

vent  Delisle,  to  McKenziiand^Virft^'^^^^^  ^^^^  i»«ol-      , 

^ToTovell,  of  th^  goods  assi^^^ed  'Z,  '  I"'"''  *^^  ^^^^these  assignees 
pugned.  are  those^hiehtuUe  ,  pl^t  rre  T "  ^''"'^" '"'^^  «^ '- 
to  conclusions  talce.,  aretho  e^p  Jp^j  ^J^^^^^^^  , 

hough,  as««a>ingtheshape  ofanS?L?h«  ?•    ^^«iP'o<^«ding. 

^nt  against  DeUsle.  is  In  all  respetTb  tht     !  '"^;«'  '"'*  '^^  *^«  APP«'     ' 
Now.itisabsolutelynecessary72L^*  r    7  '^  ^^^^  -«vocatory  acSon. ;/ 
tbe  deeds  impugned,  shouldl  ^^r^tie^  1^^^^^^  '^'''  ""  %  P«'*--to  ^ 
»at.on.  is  ajointand  several  one  SsSa^^^  the  condem-  ? 

that  the  demurrer,  whigh  is  p'edTaH  *"  "^*''''-    '*^  ^^'^ent,  then, 

the  parties,  is  diUl^  at  vrStrwi^^^^^^^^^      -PPP««a  several  liability, "of  '  , 
pontestation,  ,  combination  TJZuo^'^\'7  .  ''™"'  ''  ««'■  "P  ^>  »he 
Appellant  is  complained  of,  ^^^1^^^^^^^  *^«  P?j"d'-  of  the 

thH^DefeWt.  the  insolvent  debttr  rust  bf  7"  '^^^  ^-^^^'  with 

oneVommon  judgn^ent  .u!;  betnCd  Itr:'^  *'^  .P^^««^^'"^'^  ^^ 
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tingparties,  must  be)1>rought  before  the  Coutt  together.    Tbfe  demurrer,  i» 
thprefore  wholly  unfounded,  and  m«»t  bo  overruled.  .        '* 

Les  cpnsid^rans  du  Jugement  en  Appel  sont  comme  suit  :^^  ^ 

•'    **La  CJour,  apr^  avoir  eotendu  ,1'Appelant  et  I'lntim^  par  leurt  avocata,  ex»- ". 
min6  le  dossier  de  la  procedure  en  Cour  de  premiere  instt^pe,  les  Oriefs  a*  Appei 
efc'lefr^ponses  ^  iceux  et  sur  le  tout  m&r^ment  d61ib6r6  :     lo.  jConsiddrant^ 
qu'en  v€ir(ii  du  bref  de  Saisie-ArrA;  ^man6  it  la  requfite.du  Demandeur,  trois 
Tiors-Saisis  oi(t6t6  dtt^jnent  et  r6gulierement  cites  en  justi.ce  dans  Tinstanco 
dont  11  s'agit,  chacun  desquels  a,  par  declaration  86par6e,   ^rm6  sous  ser- 
ment  ne  rien  devoir  au  D6fendeur,  hi  n'avoir  auuun  effet  &  luf^ppartdnait ; 
2o.  Considerant*^  que  le  -Demandeur,   8uivat\t  le  cours  ordinaire  de  la  pro< 
c6dure,  a  contest^  ces  ^rois  declarations,  all^guant  ^  I'aj^ui  de  pette  con- 
testation des  faits.  d^  dol  et  de  fraude,  communs  aux'^^its  yis  Tiers-Saisis 
et  au  Defendeur,  comme  ayant  6t6  de  propos  d61ibi^r68  et  par  collusion 
concertos  entr'eux,  et  executes  de  mfeme  au  prejudice  du  dit  Demandeur  ;  que^ 
pieces  faits  6nonc68  dans  le»  moyens  de  contestation  produits  par  1' Appelant, 
Bont  vrais  et  peuvent  6tre  etablis  par  la  preuve  k  faire  dans  IMnstance,  les  Tiers- 
Saisis  comme  ayhnt  participe,  en  sont  personneHement  et  solidairement  respon- 
sables  uis-^-vis  de  I'Appelani,  qui.  selon  ses  aliegues,  en  serait  la  victime  ;  So. 
.Consid6rant  que,  selon  les  6%oncM  de  1' Appelant,  contenus  dans  ses  <yt8  moyena 
de  contestation,'^s  dits  TierstSaisis  doivent  6tre  regard^s  comme  ^tant  soumis 
k  cette  responsabilite  solidaire  envers  lui,  et  que,  d*tane  telle  responsabilite  est 
n6,  pour  y^  contre  eux,  un  droit  d'action  en  justice;  de  m6me  nature  ;  que, 
par  consequent,  il  6tait  bien  f6nd6  k  presenter  sa  contestation  des  declarationa 
des  Tiers-Saisis,  et  A  prendre  des  conclusions  personnelles^  et  solidairss  contr©' 
©ux,  par  un  seul  et  m6me  aote,  ainsi  qu*il  l*a  fait  devant  la  Cour  de  premiere 
instance  ;  que,  de  plus,  sans  prejudicier  en  aiucune  mamdre  liux  droits  et  aux' 
Pj)||;6ntion8  deb  parties  contestants,  ce  mode  de  procedure  a  Feffet  d*eviter  &' 
frais,  puisqu'il  pent  donner  lieu  i  un  seul  et  m^me  jugement  sur  ces  m^mea. 
droits  et  pretentions  ;  46.  Considerant,  en  cons6quence,  que  dans  le  jugement 
dont  est  Appel,  il  y  a  mal  jugeL  en  ce  qu*il  maintient  la  reponse  en  droit  ou 
exception  k  I'instance,  presentee!  par  Plntime  Whiteford  k  la  contestation  que 
TAppelant  a  faite  des  deolaratrojis  des  trois  l^ers-Saisis  par  un  seul  fit  meme    ' 
acte  de  procedure,  le  dit  jugenent  quoique  nob  motive,  ne  pouvant  d'aprda 
retat  de  I'instance,  n'avoir  eu  <  ['autre  btfee  que  le  mt  que  cette  contestatiqb  a 
ete  ainsi  presentee  par  un  seul  <it  meme  acte : — ^Infirme  le  susdit  jugement  dont 
est  Appel,  savoiple  jugement  rendu  par  la  Cour  Superieure  8i6geao(  &  Montreal^ 
le  vingt-deuxiSme  jour  de  Mai  jmil  huit  cent  oinquante-cinq  ;  et  cette  Cour, 
procedanti  rendre  le  jugementj  que  la  dite  Gour  Superieure  aurait  dA  rendre, 
debou>6  le  dit  Tiers-Saisi  Whit^ford  de  sa  dite  repp^se  en  droit,  ou  exception  i 
rinfeiianoe,  aveci  depens,  et  ordojnne  qu'il  soit,  en  la  dite  Cour  de  premidre  in*- 
stance,  pass6  outre  i  I'iristructiojidu  proems  et  k  Pe^uditiqUjet  au  jugement  dv 


IT?^ 


ias^y  , 


ift^rtte-de-te^oBtestatiou  mfto  -entpe  lea  pttftiee^  4e-4a6me  qu«  M.Ja-diCacrl 


^.droit  ou  exception  n'avait 
i)t^ppel.  cette  Cqiircondamne  I'l 


'.<«».-' 


jamais  ete  faite,  etvquant  aux  frais  du  present 
liitime  Vpayer  k  PAppelant  ceux  que  le  dit  ^ppel 
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*i  o  ccft^  6«hj,««i  MoBBiH  et  al.,  v.  Smw. 


^LH. i^.«.^ B.H, ^^ ill, jldg„„, „, a., c„„rt:^a^    •  - 

rar  Lettres  Patentes  du  24  Juin  l  S2s  \r-  nu    i     c    . ,  lJI» 

ronnelaco^ce«fon  delafermeT  JSr!^   Charles  S^j^jjobtient  de  la  « 

^52200.  /*"•«  ^^""'^^t  e?  touttempe,  en  e^^payantle principal c'est4-drre 

««.  pi/1.oo»«,.„  el  par  |«£°^^^f  °'''T''«'«"««  «"en*r«i,t 


. «  , 


■.i 


;■  y 


-iUate^^>^Ht1 


1856,  qui  leuTZ^  SfS^^^^^ 


"^ 


t^' 


•  1* 


f-,  COURT  OF  QUBEN^  BENCH,  188/. 
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The  Soil.  Oonri.  et  Auo-4a'raDportdp  distribution  doit' 

'I'ruUogina  f    .  .f%   ,         ...      . 

Th«  Pe6p>«'»  "^      ^o)f  t|.r  g6n6ral  a Jgjerjet 

liuildinff  Soo. 


en,  coftsdquence  amend6. 
pel  AU  noin  de  la  courOnne 
p  d&  la  4Sm%8ecti<ftl  de 
"section,  49tnnlf|  ro(i 

,ninpih8  ^  IlKnie  ro 


d6ci8i(||i^^6pend  de  rj|prpr6ti 
,    d#9' |>uio»ux >,|l^tu'6gistrei|ent ;  laquel 
j^  loivql^  :effBt  r(§^||i^ctif^  on%xcepbir)t 
-j-k Ji;  „.:  .„„t  :.V:k:„..^„  <J»n8  le  praijtw  | 

|e  qui  est  coiitet 
llstrena^t  dqs  detr<^i«:^i^ii»aiio»,  let: 
aucui^^err^^it  6td  (x{ti||^^s  et 
fcaiic^aleu,  ou 
•■''S,  droits 


los  pr 


{iMTtjL  qftluf  fei 


,3^i 


|ip«?,li84T,  qui,  au  fertile  3o  Jilpline  sectioov' 
i|^rVatio»  Ales  droits  et'  de»  hy^^eques  ^u  i 
^|^t»|^Ij>l^igiitioAa  notarieesi  coiitrati,  iflatr|iint^Pp|^crit^ 


:^t  pi^!6dei|tjudiciares,  tjaeonnaisaBcesv  dtoit^  e 


atiOBS 
i,Bomme 

168,',  ou 


W  ,i  ,^|^^Vfi^gi|^|y(!potli6<^re8l. , .  .g?i;»%rtu  de8quel8«UQun(l4ett€hOu|f 

^^^U  i^on^raea  1^^       biert^  meubld*  ©t  ef et#,  ont  <§t6  con|tr8^6^'b™^--  „ 
f^^r^s i»u  ofl^o recouvrfisou fait8|OU8ont, payables  oju livraljefe eJK [ii wpyteb 
'^^  *  '  t^,  des  ^rre^,  tone^onts'o^ ;L|ntage9,  propri4*ip8  r^elle^ 

i|t;"  et^  "spilt  Bypothd^ii^s,  iBji^gis  ou  tfiectds;  pc(ur  le  pai^l^iip,  satis- 
_..  ..^(Oi^'oa'iivraijsond'iceuij'^;  ';^:V-'v.;'C'^. '■"':•;  ;  .  '.  ,;,■-/?',' 
i^^^Xfeftfcist  1»  t^^a giSnfirate  |tabiie  par?cfette 46me  seotion,  qiiatt^ i  I'eflfet  rfitro- 
■•ciif'tlip  I'ordonnance.  L'exjipptidn  'es|,  (fehteniie  .dai^s  le  pro^i$o  sus^yanfcrk. 
,  i-Piiite  la  »|^ni€|^^86ction'p6T^yiq[d€ilb  disposi^iion^  de  cette  ordonna^ce  s'fiten- 
I"  ^r^t;'^U'appliqueront  erseroot  |blig^|oii-e8  pour  Sa  Majesty,  s^  |it«>i^tieni  et 
;f  BlHjM^urs  ^anstoiis  les  d^ils  y  contends."  ,      ^     j  ]  1;. 

t iii1^4etn^;8ectioaatt©intla'couroftrie^co«pp^^  j^Iia  quto- 

ja^eideir  esi  doinkeclle  4*  savoiV  qu^leffetdoU  ayoir  leiwo|»«i>id«  «xcep-i 
. ;  ^  tio^iip^file  reiiiSsriiie,  et  si  cette  exception  est  susceptible  de  recewir  ^ns  PespSce, 
jlline  ifat^rpUtatiotf  ausw  (Stendue  que*  cdle  <^ue  le  8olicit0nt  g^nir^l  a  youlu  lui 


'M 


atiner. 


Je  dw8  d'ab^rd  faire  femairi|aer,  quie^  dcila-part  delacouronp^ 
d^enr^gistrd  que  Tacjte  4'acceptaliW  de  €itt^l|,  du  26  luin  1828 ; 
t^ntes  ne  Tont^pad^td.  .  "     *      V  -    i 

L'inf^gi^trenient  de  ra^B|i*acceptation  a.6t^  fait  sea 
1853|  tandis  cftifries  de'ujflj^p  de  crfBwice  qu6  prdsen.*!] 
sont  datis  du  14  IJoveittOTFSsO,  et  du  12  Mars  1B58  o 
premier,  le'lendemain  de  m  passation  et  le  iipbnd  h  jour 
Si  pour  It^nservation  de  son  hypotbfique  generate  k  Vmi 
dour^ane  4tak  <4»lig£e4c  satisCaire  4]l'ordoflnaBSt  dslgili^ 
11  lui  suflBWait  de  presenter  ii  I'enii^stteiDeiit  I'acte  'dUi^6  Jul 
troave  ne  I'avoir  point  fait  en^temps  utile,  pour  pouvoir  en  invoqueFfe  b6Mficft  \ 
aulprdjUdice  des  Intimfia,  .•      *  '  f   >f 

V        -  V    :  .:     '   ;•■■ .  ^^-:■,.-♦■■.  .:>;.         .  .v.      '.  ,•^^  ,  ■■  A.  . 
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i.i«?-ne  dolt  recevoir  SiS  1?"°'P'"\'^'*"'^^^  !-«/-«>• 

I^tre,ila6t6  6videmmKSt^  ""  cas  n^n^  pour  lequel,  d'apr^s  sa 
On„Maurait.parSr^ir^^r"^.rf  •?  ^ '^  '%'«  g^n6r.le. 

titremenLhlls^^^^^^  par  lettres  pat.ntes..ou  autre ^ 

que  I'immeable  qui  4  6t6  d6cr6t6Ut^mr  ,         '* /'^^^^^  ''"tance,  puis- 

n'aUerndraitpasbbutritSf '^^  ^'^  -*--»»•  on 

lypoth^ques  m^tetes  pour  au'ils  »£««         *^^^'?  """""t'^  au^tiersle*, 

gistrement,  le  leg^tW  a  voulu  donnW  kts  S  L^^^ 

itaient  exposes,  ou  nonU^m^troutod^lpfrJ  I  /.  <     ^     f    f  assurer  s'ils 

,  ^  ^"«  qai;^iait  Jobjflt  jle^  concessioa  oriffimtlrfli^  Ti  i»»,  &a  4p*'8g 

r  prejudice  k 
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«.i  •  ^  ^i-~"".  fc»tr«mie,  cewe  exemption. he  peut  porter  Dr^iiif?iV«  A 

^  n  r^  rr '*'''  '"^  Hfaypoth^que  decet  k^meuble  0.  eS^S^ 
n  lui  8ufflt.der^ourir4  la  aiPple " pr6caut^- faL ^wS^ 
representation  du  titre  originaire  de'conLsfcn^Ce  £^^ 


*   k. 


~»  * 


^tenure"L6;;;;i'r;^^'^°^f'^^^^^ 

cette  nature,  pouvaie*"  ■"  ni.,«    *^,*   j.- 

induit  eu,orreur  par  1© 


m-    En  nsaDtde^em^en,  xlnt  ^-^tti 


^, 


■*,    -     """^l 
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COUBT' op  QtJfBBTS,  BENCH,  IBB6, 
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1, 


Th«  iVopli 


4iU4ln«  So&  tkrri  h'<|,urA  pas 
lourexmteifce  ; 


\ 


"""prcfiiiS*"'''     ^''*'*  *'•'  *'*g'^  •^'"''  <"''''*  5n"n<5ui>l6  que  cc»  mftmoB  charges  el  hypoth6q<i«« 

*.  .  ,J  atteigiient  6gaT(iinent  etr  veitu  d'un  titi^  de  coQcusAion  quWlui  est  dtrangfr,  uo 

loa  moyens  de  lesconnalii-e,  si  le  propri6tnire  garde  le  silence  sur 

et  si,  en  parcii  cas,  la  vuie^  de  I'enregistrement  ne  vient  pas  k 

SOD  secours,.!!  est  expo«6  aux  in6mes  dangers  auxquols  il  6^it  expos6  sons  la 

fdgi»lation  antdiieure  ^  I'ordonnance  de  184^,  dangers contrelesquelsle  Idgisla'^ 

teur  a  roulu,  n6  ^aoins,  par  oette  loi  lui  donn6  les  moyens  de  se  pr^munir  ct 

dos&garder.        v  •  '        ^ 

Je  suis  doQO  c  'opinion  que  l6  Jugement  dott  est  Appel,  4oit  6tre  confirm6. 

J^lwifiJ.  (dissenting;)  The  hypothecary^  claim  which  the  Crown  seelts  to 
enforce,  rests  up^n  a  notarial  instrament  dated  the  26th  June  1828.  It  is  prior 
in  date  to  the  Registry  ordinance,  of  the  4  Victoria,  cap.  30,  and  therefore  bor6 
nn  Ay/To/Aegutf  ^en^ra/«,  upon  the  immoveables  of  Charles  Smith  the  original 
debtor,  besides  being  special  as  to  the  particiilar  property  granted  to  him 
by  Uie  Letters  patent  TEe~^e8tion  ^hich  ariseel,  is  whether  under  the 
fourth  section  of  |  the  ordinance  this  instrument  became  subject  to  registralion  t  . 
Now  it  refers  to  the  grant  6e^tatned  in  the  Letters  P^tentof  the  24tb  June  1828, 
and  after  reciting  that  grant,  it  expresses  a  formal  acceptance  of  tLe  Patent, 
and  in  compliance  with  one  of  its  conditions.  Smith,  the  grantee,  binds  himself  to 
p^y.to  the  Crowni,  an  anntial  rent  of  JEUOj  "  .  *  ^'      ^      '    '  '; 

The  instrjjiment  is  the  complenient  of  the  Letters  Patent,  ((nd,both  together, ,. 
constitute  thg  '*  Original  grantf  Letteri|  Patent  conveyance  or  title  by  -which 
"  laB4s  have  been  granted  d  litre  de  cms, "  and  the  annual  payment  stipulated  - 
ijB(  "  a  tent,  sum  of  money,  due,  duty,  or  service  therein  or  thereby  stipulated  or ' 
■^**  reserved  fey  the  Seignior,  original  grantor,  or  Lord  of  the  fee,  "    '^hf  instru--* 
ment^then,  an^Xthis  rent,  fall  directfy  within  the  lettec^as  well  as't£e  spir^t/SF 
the  proviso  of  the|4th  section"  of  the  ordinance,  an3  are  etpressly  exempted  from  / 
the  operation  of  ti|ie  new  law  and  tal^en  out  of  it.    If  it  fall  within  the  pfbviso / 
St  all,  it  falls  within  it,  to  all  intents  and  purposes  :     Ubtjex  rum  diatinguitituej  • 
not  distiuguere  debemut.    If  the  insttume^t  required  DOi«gistration  to  preserve 
the  special  hypotheque,  upon  the  land  granted  by  the  Crown,  wliere  is  the  pro-  - 
vision  of  the  Statute  which  compels  r^stcation  |fof  the  Tiypothique  giniraUt 
To  resort  to  the  araumentum  ah  inconvenienli,  is  to  legislate  not  to  cobst^uei  um 
ordinance.    T^e  rabviao  must  stand  and  must  be  carried  out,  it  is  the  \enacti^g 
clause  that  has  to  j^eld,  according  to  the  tru«t,rule  of  do'nstruction  of  Statutes.   The 
exemption  from  r^istratJon  of  the  special  hypotheque,  i|  as  much  oppos^  tO' the 
publicity,  whic^  l|ie  ordinance  professes  to  aim  at^as  that  of  the'lgeneifii  hypo> 
th^que — the  onlyMifference  is  as'  to  the  degree^o^  extent  of  the  mischiefl-    ^^\h 
sequent  mortgagee  of  th^  land  granted  un^er  the  original  conveyance  or  titles 
are  as  much 'exposed  to  low,  by  non  registra^tion,  aa  thd  Bfuilding  Society,  in 
respect  of  the  immoveable  jnow  in  question.    Th^  ^vil  is  restrained  and^Ii&ited 
by  the  construction  put  upon  the  proviso  by  the  Court  below^  to  the  hnmo'veal^t 

^the  remedjF-ag-to-meftgageee-upoB  other.  imteov« 
graat^lHihojuld  be  furnished  by  the  Le^slature  not  by  the  Court»  of  Justice. 


/ 
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But  the  legislature  se«m.  to  have  intended  byUi.  proviso  In  the  4th  section, 

rlrr"^;"  '•"  "P'"'  '^^  *^*  J'^^"«^  '^  the  2«dLtion.  with  r,fer«nc«  to 
r  g.stratlonof.n.trpment.".from  and  after  the  day  on  whi^O.  Uus  ordinance 
^ti^r  X    T  '"'  «ff««*-'"  Thi.  Second  section  ordain^ld.enacts  "  tha 
.t^^.^llnotben^es.aryt5rj^ister«„y  «e.noriul -a*  afpresaid  for  ^rrea^s  of 

■     „    r    rT  '•«*'• ''"''^^^„^^^«-  -  Aordo/tieM  for'a.  period 
_  not  ex  eed.ng  sjven  years.  o.>..W^.W  ierv.Wi  or  due.  oilUr  than  Zod. 

^'IJT  '^  ^"*  "™'*"  '^f  rm««/«;.c.Vm;  or  ground  r^nts  for  »ny  period 
not  exceeding  seven  years,"  and  that  «.ta  thes^  several de,ckpti^s  ofprivi. 
hged  debts,  the  provisiofi,  of  ^s  ordinance  shall  not  ixtend-  The  ^rant 
made  by  the  Crowi>  in  this  case  was  madfe  in  the  Seigniory  of  ^otre  iamt' 
de,  ^nffes  m  Lo«r  of  the  Fee;  the  annual  rent  ««erved  in  the  Patent 
and^secured  by^thp  instrument  in  question,  is  a  rent  due  to  the  Seignt^ 
Z  T  »  f /*^.>'  •'  "  •'«  mffniorial  service  or  due,  other  ihiin  Lods  et 

'  l'1\  "  '*  "  '."'''^""'^  - "®  °^  ^^^  '"  "«*««»'  desoriptionsof  privileged  debts  to 
which  theprovmon,  of  the  ordinance  Mall  not  extend.  "  The  fact  that  the 
Uown  has  judged  it  proper  to  cause  this  instrument  to  be  registered,  and  that 
(this  registration  was  made  subsequently  to  ttie  re^stnition  of  the  hypoth^qu^- 
Claimed  by  the  Respondent  does  not.  touch  the  question,  if  there  w,i  no  obli-" 
gation  to  register  at  all.  ,  "«  .      ^       '^ 

^     I  am^tljerefore  of  opinion  to  reverse  :|he^ulgment  of  the  Court  below  •  the 
majonty^of  the  G««.rt  is  howgver  against  me,-  and  the  Respondents  ar^'thus 
,,T«.cued  from^^  a  rJgid  construction  of  the  law,  which^at  the  same  time  that  T 
..  believe  ito  be  the  right  one,  I  am  bound  to  say,  would  bear  harshly  and, evtn  " 
oppressively  upon  them,  in  this  particular  instance.  '       . 
The  Judgment  in  Appefthis  as  follows  :  '  ^ 

«;The  Court^pf  Our  Lady,  the  Queen,  now  here,having  heard  thj  parties  J)y 
Uieir  counsel,  respectively,  examined  as  well  the  record  and  proceedings  in  the 
Court  below,  as  the,  I'easoni^of  Appeal  of  the  Appellant,  and  the  answer  thereto.    " 

;i!i  .*?^r^" '?"*•*'■  X^''''  ^"^  had  :-<:onsidering  that  in  the 

•  ^ndenng  ofthft  Judgment  of^e  ^5urt  B^low,  there  is  no  error  ;  Both  confirm 
the  said  Judgme^V  to  wit,. tit,  Judgment  rendered  by  the  Superior  Court,  at 
Quebe^on.the  mneteenth  of.  April,  one  thousand  eight  hundw»d  and  fifty  six  • 
and  orders  that  the  record  be  remitted  to  the  Court  below.  (The  Honorable 
Mr.  Justice  Aylwin  dissentifi^)."-  '  A  * 

»  Tu-a  i-^dk  "'A        '.  *   *  r  *    '^   '  ^  Judgment  confirmed.  ' 

The  SolipRor  General,  jM6^«^,'na.  ^  .,«  .•    ,.  , 

Cas9ult'<blMn^lm8,MLiij&iotVlAB^iai^Qn\M,'  '\     ■   '     '        . 


TIm)  Boll,  fipmi. 
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tier  or  Mom^iib 

I  JAPft;ABYl8.t(te7. 

;.«       c  r,*   jf   ""^ 

,  Coraw  Sib  lu  ffi^UronTAiMi,  Bart.,  C.  J„  Aylwik,  J^  Duvah  J.,  C'arok,  J. 


-^ 


Bcvpoildeiil^ 
l«m— UABiurr  tek  ■Hniff'a  Hit  AtikmnvuauMiin,^ 


ttornes  aii  litem  l»  pononally  Habln  to  (lio  Moriff  for  bii  foM  Mtddbtttti 
tion  iuueUon  (^o7ta<  oftho  Attorney. 

^lliis'^iras 'an  Appeal  from  ajudgtaent  of  the  Superior  Court,  Distriot  of  Mo'n- 
8»«l,  ^oinpos<#of  8.  C.  Monk,  J.  F."  Pelletier,  and  J.  A.  Berthelot,  Esquirea 
A^isAfint  Justifies  dUniissing  an  action  iiktituted  by  McRsra.  Boston  and 
the  4^0  f^eriffof  the  DiBtrict-of  Montreal,  in  May  185i2,  against  aita(|ft^ornoy 
oHUe  said  Court,  to  recover  fees  of  office  and  disbursements  which  thl^IlegeJ, , 
tAJ?o  duo  th«m||8  auoh  Sheriff,  by  the  Defendant,  in  and  about  the  exe«utioB 
oP^ertflip  writs  1»{:*hp  request  of  t1»o  Defendant  and  also  &{  the  request,  of  thi 
late  law  firm  of  T^or  and  Hartley,  of  which,  th^  Defendant  was  a  partner- 
The  other  partner,  H*tloyj^  appeared  by  the  pleadings  was  a  residentof  the 
State  of  Massachusetts,  Ignited  Sta%,  at  the  linw  of  the  institution  OT  the 
action.  ..  ■^>:.:-  '/  .  '^'  %„.*-■  ""ir/;--'""-'.  --v.  ■'' 
The  declaratiop  wa|^awfl^the  aanMp»tt,{oTx4^  wUh  nunnerous  general 
counts,  alleging  pro»^|i|>to  pi^and  the.*|)artfcuiar8  of  tbe'deman^  appeared, 


by  accounts  and  statements  fyled  as  Plaintiffs'  Exhibits  Nos.  1  tp  7. 
^':  >The  Defendant.iyitA  sewuiJPl 


Teas  to  the  Action,  viz  :   . 


%'^ 


countd 


ts  of  the  declaration,  whiob  was  diftnisse*^  ^*' '  "  •  air*        %     r,.*- 

'^^-  2»rf/y;— Pie  non-jdindt!*  ofc^mJlkLB.  ^jjpfrey^^efend'aot's.part^^     '-  . 

'    V^3r(f/y  J,bat  the  Plalkiffsliad  no^Aof  "ac^o  agaiiist  Defendant,  byt  should 

'    inijC*  dii;pcfed^Aheir  deni^nd agai^ape  Agons,-  p.aVties^to.ther.actioiis  is 

«r^||h  "tWi^  proceedings  ^11  .tauestioi^J^re  flken,  on  whoee'behalf  the  Plain- 


"*  • 


AMi/.—fhAt  a<jfeordin#t6  th^'in  variable  prAotice  and  cuslofc  of  the  Plainiiffs'    * 


,;?*f^  office,  tlieir.ohSrge8  for  the  feepi(jd  disbursements^ia  question  were  payable  l^ 
-..,     *'*®  ^OTtles  in  whosi  names  they  wete  incurred,  and  never  By« .their  Attorneys, 
•^       an^  that  they  were  paid  bf  those 'partie«  ;  and  moreover  that  the  Defendant/ 
never  ptomised  to  pay  theip,  or  demanded  or  received  from  bia  clieats,  apyt 


^•tSI 


monies  with  which  to  do  so. 


5thlif. — A  prescription  of  five  years.      ^ . 
6tMy.-r^  statutory  prescription  of  thiSee  years. 


.%.     -It 


r'  -', 


"^^Bg 
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■  -W 
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\ 


ITfon  t,.e,e  P,e«,  -u  Jworo ;       "^^Te  ;::,r'"'    „  -  ^  ^'^ 

«to  bythe  panie*  re«p<K,tiveIy    .„u  eventual,  hTV'"""  ''"•«'"''' 

from  w««  rendered,  maintnining  ho  proZuiol.  -ff        T^'  ""^  "^'"'*'*'*^ 

the  Ddondant  in  hia  3rd  and  4fh  PiT     ?  .  ""^  ^*''  •"uncialed  by 

proveC^  *'^  ^  '•*••  «"J  «l«o  declaring  the  doraund  Jt 

TJujWe„tonh«  Superior  Court  wa«a«  follow-        .    *        * 
%r«ted(con.idori„gtLgn,  rjlernl      ^"^"  \'"  "'"^'«  "'^'"'e'y  aelVbe. 

I  - -aul  Defendant,  are  Iged  o  e  X-l "'"■  ^"  '""'"'•^  "^""'^  """ 
-Plaintiffs,  ho  the  «aidDeLd«°tltcHlX  T'.''^^^"'*  d"«  *«  the  .aid 
"fjUes,  and  i„  that  capac  ;  c^t  "nj  Z"^""-^-^-^^^^ 
'' th^a»  such  Attorney  «A-JhMl^2n':""^/''^^  '*  ''  "«'  Proved 
•'b««uth^i?y«,profe;«io„«,  J IX  .  f  "^"^  '"  ""''^  ^'"'*"  ^^'^^^^•"d 
"and  foMom  he  is  alleged  to^J  «Ll  anH^""'","!""  ^'  '^P"«^">^<J. 
V  proof  whatever  of  any  exnres.  oril.  I  O.         ^«"'"^«"»«  that  the«|  ia  „o 

•^n  tb.  part  of  t^  ^  De^S^:   ;^Z:M:r '^r '"^  ^^ 

Jl^ments,  or  any  p«rt  thereof;  considerIXt  tL  f  T/"^' ""'*  •^"- 

^""«bylawropaythe-snmeorarivnartt.!lr  ^.^  ■^*'^"d«nt-^w«,  not  . 

«  «uch  j|^ati6n^a.'be4«  proved  bHrPllT?'  "1''*""'  ""-g^'^inposing 

".f'«P|ave.f«iIed  to '4bl  sh  L  „fflcbn        "^'w'"*'"*^  ^"""^  'J^**  ^^^ 

H.«.ey  nor-SSl^X;:^^^^^^^^^^^^        ^■<i  -  urge  the  non-joinder  of 
l'te^,;^i  lechaige  dW  acte,  deZir    V     .    ''"*'*  '«  Procurei«rf 

Juges  Assistants  de  cette  Cour  •  el  llklf  .^"'^.*''«  ^8".  P«r  troisde. 
Sharif.  ,trangor.A.Horga„is.tio„  judi^L'e  j  jI  r'^'V^^^'  ^'^^-'d^ 
'  ""da  avant  le  chA*^na.nt  de  dorainadon  No  ,  ^"''  ^""'  '"*'^"»"  «»  Cn. 
.ant  dans  cette  ProTh^be  Po.t  eZu  tTaux^ns  r.-  '*"''"'^''  ^"  ^''''^'o^'^ 
plus  attach^  des  attributions  spG"!  en  J.^  '"°^  '"'^''*'^««'  «*  ^  <>«»,  de 
certa.nes  do  ces  attriMo„».  les  Lrift  on"  ^^TSvl'  •  '''*"''  ^'^'^'^''^^  ^^ 

>  1'^  des  b,.fi.  de  somn^ation  (I)  SU^Z  !"  ''^'^  P'^-P-'-ent 
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IJOterTCntiondu  Sharif- 


■donn.es  dir;=;,;ru?^i,«ff^^^     . 
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COURT  OF  QtTEEN'8*BENci,'  18»l' 


Uiinifl,  «t  Hm  doni«ra  provaitant  do  1a  vonte  qu«  l«»  l^hArifii  fopt  <{«  ve*  nittfnM 
biena  «t  eifutii.  lU  ont  ^16,  par  eoni6qa«tit,  itounii*  k  1«  nAna«  rf«(M)DMiliilill4 1 
laqtiollfl  6Ui«nt  iiounir«,  par  le  droit  fraiifaia,  let  troia  uffloion  minitt^rials  ^ttlll 
one  Hinni  roinplnti^t.  (I) 

Notro  Statut  IVorineial  de  .183(1,  Chap.  10,  8eo.  9.  porte  MprflM^ment  en 
foriniB  do  ditponition  d^clnratoire  "  que  loedivom  Sh^rifii  ou  Coronairee,wJt  cotta 
♦•  Province,  en  fiiinant  t^rvW  et  ex^cutw  toua  nvandnta  do  nommatlon  et  d'exAcu- 
"  tidn,  oil  Butrea  proci6dure»  civile*,  aynili  oliarge  et  ■anv«f?«rde  do  blona  et 
"  offints  «ou«  »«i«le,  ainti  qye  pour  rccovoir,  gardor  en  »tlr>t6  et  payer  tout 
"urgentu  p^r  eiii  pr6)e»6«  en  vertu  d'aucun  inaadat  d*««6outk)n,  Mront 
"  KujotH  (reii|H)niwl)lefl)  4  touli  6gard«,..«|  <le  (n^me  que  t^ut  Aut««wr,  pardien  ou 
••  rfcevenr  de  eotuiffnatidnn,  nurnit  pu  Vbtre  en  vertu  d«»  loia  <Iu  Canada,  avant 
•♦4'ann6e  de  notro  Beignour  i7fiO. "  ruiaque  oetto-reitponiiahilitfi  danu  toute 
r^tenduo  qn'otlo^avait  en.  France,  est  8ttaoh*e  A  Toffico  de  Sharif  dana  le  Bm- 
Cah«<b>,<le  ni£)in«  droit  d'actSon  que  i'^irtwir,  hifardim,ct  la reeevevr  dt eonri' 
ffnationt  pouvait  avoir  contro  celiiv  qui  lea  eitiployait,  pour  to  paieniont  de  leura 
aaliiirfs  et  de  leurs  avancea,  doit  pour  cette  raison  \k  mftmef  app,ftrtonir  au  SWrif. 
II  serait.  injuato  do  laiuJSior  subaiater  Pune.aana  t'autrc.  Or^  •!  rhulaaler,  en 
France,  aVnituho  action  oontre  lo  Procureur,  lo  SH^rif  doit  avblr  la  m6ino 
action  centre  le  Procureur  en  Caoadfk        .       '.  ' 

II  a  *t6  d6mont|r6  en*  cette  cauae  que  c«  n'eat'pM  poor  la  prenaifire  foia  que 
la  question  fi  pr^acnte  dovant  noa  iribunaux.  Lea  Appelanta  noun  ont  rapport^ 
troia  dWaiona  de  I'anoienne  Coar  du  Banc  de  la  Reine,  pour  le  Diatrict  de 
Montreal,  qjii,  toutea,  ont  donn6  grtin  do  cauae  au  Shdrif  contre  le  Procurtiur 
ad.Utei^  Ila  no  ijouvaifent  manquor  de  citer  runjfe  do  coa  dficiaioria  puiaqu'olle  a 
6t6  rendue  oontre  Tun  dea  Appelanta.  C'eat  cel|te  p)rooono6«  dana  la  cauae  dd 
C.\0.  ErmaUnger,  contje  Boatm,  le  10  Juin  JI83(lll  (2)  et  par  conaAquent  dia 
ftvant  la  promillgationderActe  Provincial  oi-4«RBuaihdiqU6:  Lea  deux  autrea 
d6ci9ion8  "ont  6i6  renduea,  I'une  dana  la  cauae  ,de  OuffU  v$.  OtiuUivan  et  al., 
jug6e  le  10  Juin  18?7,  et  I'autre  dana  la  caujje  du  m6m«  Demandeut  coniw 
Philippe  Biruneau.  (3)        .      .       '. 

Dana  une  Autre  <\auBe  port^e  en  1836,  dovant  le  mftroo  tribunal,  contre  fen 
SirJamei  Stuart  par  C.  0.  Urmatinper^  maia  qui  parait  avoir  6tA  arrang*e 
entre  lea  parties  ^vant  Jugeraent,  lo  Defendeur  qui  avait  conteat6  la  dempnde 
Bur-dea  prineipea  strangers  k\A  queation dont  il  a'agit,  diaait,  en  r6pondant  4 
detf  iBterrogatQirea  aur  Faita  et  ArtieUi':  **  The  Attorney  ad  Htm  is  understood 
to  be  liable  to  the'  Sheriflf  for  aervicca  performed  at  his  jnatance  ....'* 

ti'autorito  que  cos  ddoiaiona.doivent  avoir,  aurtout  oello  rendue  dana  la  «8U«S 
de  Ougyyi,  iruneau,ias^e  contradictoirement  aur  une  exception  formeile  da  . 


UoOlure  «i,.^epherd,  «t  la  cauae  de  Module;  vt.  8lK;p>-. 


t    ■ 

I: 


(1)  -Stuttti'a  ^eporta,  p,  75  ; 
*«^rd,  cit^e  d  la  note.    ' 
>  ^~  (%}  La  Cour  comppede  du  Juge  en  Ohof  Reid  et  dea  Jngea  ITnUcke  et  Bolland. 

(8)  Dana  la  cause  de  Gugy  va.  O'SulUvan  et  al.,  la  Cour  italt  coraposde  dea  Jngei 
-jgjVV  At  arvlr.,  ot  dana  la  rmise  de  Gum  vfl   UrnnBau.  la  Oottr  ^tait  cwapPflOe  du  Jug« 


,.    en  Chef  O'SuUi van  et  dea  Jugea  Pyke  et  Gale. 


'S 
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COURT  OP  QUKKl^S 
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BENCIl,  1847. 


■{m 


9$ 


4UDt  encoM  Incertai...  M«,  confrAr!.    .^  ,'       '*  jurisprudence  coming        

in.UMCo ;  j„ri«,.rudonc«,  qui.  2vid«m  ,1,  t  n«  .  *^    f         "*  ^""  '*  P'*"*"**  v" " 
il  i»t  Evident  que  leProoUreuroun\t»u£::*     ^•'"  ««"«  ••P^c* 

4.  au  mot  «  wier*No  «^'^^;  T  ''  «o,„™erclale.  8dme  <idHio„,  t, 
"Furr^tcfn^tueTqJu^^^^^^^  »«e«d"  q"e.cetted6„iHlon  ne 

"rhui«ierpeutjrc:r^^^^^^ 

-g^  II  Juillet  1840.    D^^lW^t;  V  Jjr'''"  ''^  ««"?*«'  «»'  '«'.  ««"r- 
««>ld6de,o.fr«i,.«         """  '  ""^^ '^"  H'«"  '^tf  °d«nt  q«e  1W0U6  «^^^        ., 

droit  fransais.    ElJe  p,r2'2^r^,TA      T  ^"^^  "'''  P""  P««J«»'i6re  au 

«  The  Sl^riff  ha.  a  right  to  ilk  toT^trh"  ^^  ^'^^^ 
'•^mm«di«^ employer     The  AUoinKF;!         T""'^'*^"'    °"  "  ^^'^        ■  • 
"chapter  of  a  known  al^  ^^/^^^^^^  *^"''^*'*^  "  "«*''"»  ''»  tb« 
Mh.pri„cipal/TheSu  ^'''"^^^^^  V       • 

>itC^^:^^?  d.scretionary  power  left  him,  Aether  ta 

"to  him,  beC^Inl!;  !.^1*'r""**'*'^'7''8«'P™<'««»ddivered 

"•^curit/ought'.'lZjr?'!.^^!'''''-^  AilreasonaWe     --r-^^^ 

"bim  Jhi^S^^;!^"'f"''«^  toh-.toin8ure  a  compensation  to        '  ^       ^ 

•'denceo^^e,Ziv^^T  ^T''"™'^'°*^"«^"'^^^^       with  the  resi.  ^        • 
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GbVVCT  OF  QUEEN'S  BENCH,  1887. 


V.   '    • 
.Taylor. 


•4'' 


■ik^- 


\' 
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'■(^^-^ 


"  "  But  admitting  an  Attorney  to  aland  in  die  situation  of  a  goncral  agent,, 
**  this  would  not  exonerate  Liin,  for*in  such  cases,  it  is  not  only  Hocessaiy  that 
•"  tjic  agent  should  act  in  his  oflScial  capacity,  but  that  it  should  appear  that  tho 
"  cWditor  intendeU  to  look  to  the  julusipal  for  (jljmpensation.  The  .general 
"  prntjtiqe  of  looking  to  the  Attorney,  repels  every  presumption  of  credit  being 
"  giveikto  the  clieiit. ..."  Et,  dans  une  autre  cause,  jug6e  quelquo  temps  apres  ' 
-par  le  rafcmo  Tribuiial  et  rapportce  dans  la  mOme  collection,  vol.  J>,  paged  113- 

**  114,  OusteHiout  vs.  Day  :  "  The  Tlaintiff  as  Sheriflf  was  entitled  to  look  to  the 
'I  Attorney. for  his  fees,  and,  in  this  case,  he  Ms  elected  to  look  to  hiifl'§xclu- 
>.*  swelyj  and  lyis  gi»ren  to  binj  the  whole  credit. "  ^  *.V  '\ 

Le  pi'incipe  ^o  Paction  du  Sh6rif  contrcw  Ics  Procureurs,  repose  *Buf  la  irature* 

"  |)articuliere  des  relations  que  Jes  devoirs  de  Sa  charge  ^tabMssent  necessairement 
entre  cux,    A  1^  presentation,  par  uti'„  Procurear,  djun  ordre  k  executel",  le 

-  Sl^rif,  est  oblig6  d'-agir,  sous  peine,  d'etre  respossabl^  des  dommages-in^er^ts 
quR^cj^nt  resufterde  l'incx6eution.  il  dst,  8ja«,^s,  obKgd  d^ir  diihs  un 
certain  d^lai,  flxe,8oit  paj^l'^rdre  judiciftiro  dont^le^Procureur  le  chtrrge,  soil 
par  la  loi.,  Dans  je  cas  d'un  raandat  ou  bref  de  terrig,  dont  rexocutloji  e&teaine 
de  sa'pifft  <i(Ss  avances  considc^Able^,  la  loi  ne  lui  per^et  d'exjjger,  d  con^e  di 

.  ces  avanees,  ayant  d'agir,  que  la  niodique- somme  de  vingt  chetins. ' "  (l)Daii8 

■'  i])i  grand  notnbre,  si  co'p'est  mtme^dans  \&  plupart  de^ijaS,  le  Sharif  ne  c0h-_ 
nait  pas,  et  n'a  pas  kp  moyens  de  cptmaitr6  les  parties.  Souveht^  ces  f|Rrties 
r6^dent  en  pay^  6tranger.  *'Si  le  Shcrif  dojt  fetre'Ctengo,  na,  eontracter  qu'avec 
elles  par  IVntremi^e  de  leijr  Prociireur,  et;n'avoir,  en  cpRs^uence,  de  Tecdtffs 
.qlSe  confre^eljes,  po*ur  le  paiienierit  de  s<Ss  honorarres  et  Ifttemboursement  d"e  ses  ^ 
Jt^an(?eq,,wi  le  m,et  dans  4a  necesslto  de  contracter  avec.des'personnes,  avec  les-. 
'  ■  quelle%  iCseryt  d^on  interit  de  ne  le.pas  faife,  pour  nA  pas  encourir^ne  perte 
'       .;.  Qortain^,  soit  .a  rafebn  de  lour  insolvabilito,  soil  a  n)i%on  d6  I'elotgnenient  de 

rfindre^tres , difficile  et  tr6s  dispen- 
iftusoire,  toute^teqtativ^  de  Vecou-; 
vrement."     Si  le  Sliorif  ne  connaiC  pas  les  partie%;  ou's'il  ne  c(mnait  ^las  leuii 
moyens,  est-il  juste  de  l^o*fair9,,maljgr6lui,  contracterttvecjelles,  sans  M  donner 
I'occasion  de  prendre  des.jeuseigneijients*  et  lui"  laisser" la  faculty  d'ex6ou*er*- 
L'ordre  que  lour  Prooureur  ad  litem  \m  ][)ir6sente,  ou  die  ne  phs-  I'execiiter,  seloB; 
que,  d'apres  lbs  renseigncments,  il  aurait  raison  de  compter,  oU  de  ne.pas.compter  . 
"sur  un  re<JdV>rs  efficace-?    Dans  Jes  cas  ou  ilserait  eviden^ent  expos6  k  upe     I 
p6rte^certaine,  serait-il- juste  deletnettre  dans  la  necessit6  d'encoui'i'r  cetto 
pert^T  As$ur6nientnon.    ■    •■  "  -         »-* 


'  letir  residence,\qui,  en  pareil,  das,  ^lourrait 
ticusc,  si  ce  n'c'st  m6me  souvent  tout-a-feit ' 


J„ 


.% 


*f. 


);er  ren- 


DJuB  autre  coto,  le  plus  souvent,  il  n^aurait  pas  le  temps'  de"  greni 
'  scignem§ntR,  surttii^t  dans  le  cas  ou  iQ^Procureur  ferait  6maner,  dpres-^e  d^ces 
]'T — I  p"~*Hi|JM«fcf  d'eyL'tfutiort  cdntre  la  partie  D6fenderesse,  en  Vertu  de  la 
Tcgle  'Me  Wortexeciite id^vif "  ;  car  il  est  obljge  d'agir  dan&jtfn-  delai  fixe, 
«t  ce  dclii/peut  n'6tre  pais  Hlffisantppur  recQeillir  ces  rehseignernente^tEn.oatr^, 
la  facultad'^^^oiTrecburs  a  ces  rer^qgnem^ts,  pour  valoir  quelqufl^j^e,  ■  8njj>'  •  i 
'  pose  necelsairement  hi  fa'culte  d'agir,  oil  dei&e  pas  agir,' aprS$^^^D|^tgm  ifpsei*. 
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'■^ 


dff' 


confiait  pas,  ou  quo,  s'iWa  connait  iS  A^        T',  P"''  *"'  ^'''^^'^  ^" '"  '"^       ^•'*- 
nWir  compt6  q„     sur VeZ  part  e  n^,      '  '"''?^'''  '"  ^''^'^^  -^'^^  ««»»•'*  '  • 

droit,  il  doit  6tro  ^^^ceJr^^JZ^ZZI^^^J^T'^r  '  '^^""^^'^  ^  .    ' 

est  juste  qu'A  „,oins  d'une  convention  00,21  !Z      ^'"'.^'  '"'*"  ^'""^^  '  "^  - 
L   personnello,  I'obhVo  de.mAm„  «  ^ontraire,  cette  connaissanee  qui  lui  est  "^ 

dWeru;i;trnterd:r^'^^^^^^^^  ■  ^^' 

■     v,uiiIo  pa,  puisque  celui-oi  „'«  a^rdtrlr.^  '^^""'"^  ^"  "«  ^ 

insolvable,  il  aorait  done  au  p£o  r  du  Pr^l       T'"'-     ^' "°"  ^"^"^  ^* 

•  perte  qu'il  saurait  6tre  certai„o!?aro«tle  Sll!"?"'.    ''^'''  ^'  ^''^"^  ^  ""« 

Cola  ropugne  4  toute  idoe  dej  sdcrvl  'a  situT  '^^""  !"T"  ^^ ''•^"^'»- ' 
t  Sherifs.  •'"'"*'*'  "")  '*^  situation  que  la  foi  a  feito  aux 

C'esf  en,vain  que  I'on^ira  niia  u  t>  ''  - 

^"taire^son  olil;  quol^^  iCLl^m^^/-/^  ^^  ™- 
censo  Vobhger    lui-memo.  mms    obli^re;   soulolT      '     ."'  ^"''  ^'  ^*« 
contrardenlandat6tantgratuitJl„Wms-?T     T    ''*''"''    *^  I""  J« 
.sonnollcnent  re«ponsabW   Outrrqu^Tr  i       '' ''"'^'^  ^«  '^•'^»^'"^-'«  P^-' 
-  ™«f«^.bie.peu  do  n.andats.q^^'SuSt^dt'^  '"<""*'  "  ^  ^-^^^^'^"^ ' 
.rait  .ijcttro  dans  oe  "omb.e~Io^,„^Trll7.i'"T'"'  ^'•"'"''«'  ^"'•^^  ^a-  " 
PMldurledroftderecIameruriJ^rl    7^^^^  P"*"^"'  "''^  ^«'«  donnentau 
_    faitoxocutdesaisSS^^^^^^  ^-^i.  'or.qu'un  P,ocu,.„. 

Jo|^rti.    irestdonc4nS^:i:f^4f- -  I^  .-e  po«^  eelui^ 
I  H-8%^ur9  ,au  mihistcre  du  Sberif  5^   "T/  ''''^"^  ^«  ^esoni  le  requie,t, 

'-^■-^fequL^uisou^^^i,;™::;;^^^       p- 

pourainsidl^P^.   .  -       ■      -/^         V'"™*f'^«;JeOTawrf«/^JuSLerif, 
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Sherif, 


QueIles8eraJntJe8con9gquencfe8*du*y8t6meconfrnir.  -^  i  •    ^' 

;-'^?l'«'^ParlaBn,ou;;ura///..^dWSr2^'r^'^^^^ 
I    n'aurait  neanmoin8>ur  obligde  que  la  narHS  f^,    *^.'^"  P'-oc6dur«, 

^mands  ?    Xe -§B6rif;  dans  n4e 'orltaSldi  """  ''  '''^^"^  ^'"  '■»^^-  -"^ 
I   «?^'til;e^  oblige  d^plo.^dosSr^^^!'?^"^;^^'---^^^ 
terris,  il  est  obIlg6ld'av6ir-icru<»^ll^  •     ^^'''^,  '  /'"ff't'^'un  mandat  rf« 

NV^raU-irpasU.ra6,„eraisond'invoquerenTatr         ■'     !"*^  '"  «^^'«^-  :   .- 
t.ondeoe8d6put;6sotdece8  iinprimZ  LIT     C'J-^"'"  V'  '^""'P^™' 
ponsabiHte  que  fe  ProCreur  iBvaq Tpol  iui     f^     ^'^  '''^^•^P*''^"<^^  /««-         ' 
•etau.  avan.e8-dn.-Sl.^rif  rSiTSL'  J":"'^    '^''''i'^  ''  r^ntoera  ion 
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i/riiv 


PlrJ, 


Ji*' 


*•  4tage  de  la  pr6c6dure,  par  son  mandataire  direct,  i^on  procureur  ad  litem,  et  la 
*Vioi  me  coritraint  d'agi'r  en  cetto  qu}^Ut6 ;  1ji  partie  de  co  Procureur  est  dono  seule 
,H#)ig;ofl  eilvers  vous."  Ajnsi,  le  d<^pute  ^u  Sh6rif,  I'iinprimeur  du  journal,  se 
trpwveront  n'avoir  de  recours  qne  contre  uno  personne  dont  ils  n'bnt  jamais  en- 
tdndu  parler,  dont  la  solvabiHt6,  rte- leur  est  paa  plus  connue  qu'a^i  Shferiflf  lui- 
/mime,  encore  moins  peut-6tre  !  ILe  Shdrif,  son  d6put6,  riinpriraeur  seront  donti 
exposes  &  subir  la  perte  do  ^eur8  avances  et  de  leur  r6num6ration,  et  cela  uni- 
qnemcnt  parce  que  le  Prpcurei^r  qui'agissait  en  -pleine  connaissance  des  faits, 
aura  jujj,6  |i  p^opoj^  de  requerir  I'interyention  du  Shorif!  Oe  By8t6nie  ne  mo 
parait  pas  s^tenable.  Au^si  a-fc41  6t6  r6pudi6' par  un  Jugoment  de  la  Cour 
Superieuro,  rendu  k  Montrdal,  le  Sl^Octobro  18&1  (1),  dans  une  cause  del  Ste^ 
venson,  eurateur,  h  la  succession  vacante  de  John  d.  Fisher,  imprimeurs  de  Sa 
Majest6  contre  ies  Appelants.  monies  en  la  pr68ente  instance.  Si  I'imprimeur  a 
droit  d'action  confab  le  Sh6rif,  c'est  parce  que  celui-ci  I'ja  employ6.  Xa  fn6iUo 
raison  doit  donner  an  Sh6rif' droit  d'action  contre  le  Procureur. 

Les  8oci6t68  entre  Procureurs  pour  I'exercice  delcur  profession  sont  reconnues 
4fttans  le  Bas-Canada.     M.  Taylor  I'Intimd,  ayant  ^te  qu«lque  temps, en  80Gi6t6 
avec  M.  Hartley,  est  appel6  dans,  cetlo  instance,  k  »*pondre  non  seuliement  k 
,iUne  demande  qui  le  concorne  seiil,  mais  encore  ii.  une  demande  qui  Qomprend 
'  ',^^'^'A'-^0ic,  -unedettode  ". Taylor  et  Hartley,"  rM.  Tayjor  6tar*  poursuivi  seul,  la  ques-    .1 
V-;*';/'<^^t;''-|,!¥l   tipn  de  solidarity  se  pr6sente,  e'est-S^dire,  le  Sli^rif  a-t-il  droit  d'action  contre   'I 

' 'f  villi  pour  le  tout?    J'adopte,  sans  difBcwl*4  raffirmativo,  c'eat  la  consfequence 

1;  "^"  ^u  principe  que  j'Ai  po86  ci-dessus,  k  savoir :  -que  le  Procureur  itait  le  mtmdant 
;'i  ou  cominettctnt  du  Sh6rif.  De  mCime  que  le  Procureur  qui  est  charg6  d'tfn 
■;  proces  pitr  plusieurs  pftrsonnes-  k  une  action  solidairo  cjiintre  eljes  poiir  pes 
■  f  >Sr|tnces  et  ses  lionoraires,  ^o  JH^me  le  Sh^ril^   lorsqu'il  est  charg6  par  deux 


''^■ 


^^^■•t. 

■'^-..V'^- 


'(,""••„  .1.1 ' 


■n 


'■?.    ■■■: 


■'^;;j.>'"  '.procureurs  du  mfeme  acte  de  procedure  doit-il  avoir  un  recours  solidnire  contre 
*^  I  fi«^,    "  Lorsquele  mandataire  a  6t6  cliarg6  du  mandat  par  plusieurs  personnes 


^iri^  personhfis  pulUijues,  mots  employ68  dans  cet  article)  sont  aussi  certains 
A\pfficiers  Publics,  tels  que  les  Greficrs,  Procureurs  ^  Huissiers.  ^  Nouv.  De- 
",l;"|ii8at^  t.  5,  vbo.  "  Contrainto  par  corps."    'J.e  suis  port6  k  dire  qu'en  cette 
^'t,  'y  V  ;  .'..^^^^  Procureurs  4oivent  encore  etre  sujets^  la  solidaritd.  II  est  encore  une 

t'     ,4|it«^;^(?''''^;l:V*^^  mo  fait  admettre  Taction  solidiiire  du  S|6rif;    L'acto  de  jpro- 

.;M'   «"  V  J  ■^";|.'^^;,,'V;  ,'y«^|  ;iq^^ure/dbnt  il  est  charg6  par  deux-  Procureurs,  qui  exetwnt  en  8oci6td,  e8t,\d«  > 

{!'"'*-«a  nature  vmWte  indivisible, ^ ii  ne  pent  pas  s'exccutor  par  parties  aliquoW 

»•/■,,  Lorsqije  *M.' Taylor  et  Hartley  clmrgeaient  le  Sharif  d?executer  "un  in/W 

V '■ ;  iems,  ou  •  une  contraintegaf  corps, -rum  nepouvaitpns^lui  dire:  vdus  en  exf- 

'  cuterez  la  moitifij;  QU.le  quart,  pour  moi,  et  la  in'oili6  o^   les  troi^  quarts  pe*t 

*'       mon  as&QCie.    Cela  n^  peu't  pas  m6nio  so  concevoir.    'L'ex6cutiQn  ^vait  'done 

lieu,  dans  son  int6gralit6,  pour  les  deux  Procureuj^etpoufdiacun  d'etix,         . 

.      ,  Ayhein,  X-^I^artnersliips^'among  Attorneys  arte  not  recognised  under  the  old  \ 

Taw  bfTrWcej  llTiit  i^,'a{ 
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l9iKJugcs  Dajr,  Smit^  ct  Mondelef,  f  L,  C.  RcporU.47. 
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xBociit^Nos.  88  d  08.)    The  ^1!^L'  '      '  '  ^'  ^^  ^^^^ '  «'  ^'•«/'^««ir,     ^-njio, 

^-^^^l-^i^Myy..V.,:^^^^^^  -  for  thf  fi,^'     '^'" 

therefoi  be  had  to  general  princ  pies  „^^^^  Partnerships,  resprt  ^.ust 

English  books.    As  a  rule  Si"  t  .     7u^t  ^^  """'°ff«"«  ^'««»  i»  the  . ' 
"  personal  office,  especiali;  wle  1  Wa  II V  '■  ^  *  '''"'''^  "  «  --        •  ■ 
"V  personal  conflaenie  in  the  sk  iJ  aid  in IT'^-       /J - '  ''"^  '"'^^^^^^^  «  distinct 
partne«hips,  Sec.  8i;)    I'Te  t  odad^^^^^^^^^^        the  yarticulir  parly"  (Story.      » 
duties  of  one  offlcapridudaTS^^^^^^^^ 

pon^bilityan,ongt^partno.^Th^t^"^^  " 

;•  accountable  and  answerable  for  In        .r"'''^®"*'*"^  ««  such'are  jointly 

Agency,  Sec.  44.)  ^„„Ctlt^:^^^^^ 

Pro^moconveniridebere.    Dig   m      Z ^  o"' ^^ 
"    ^  the  summary iurisdiction^X^hev  1?"    '     "^'^  ^"^^'"  '^«  ---- 
f -g  Attornies^«  a  n,,„ner  to  tinJisHl  f"''  Tf'''  P'^rtn.r.hipa 
fi<««     The  liabilities  of  a  partneSSL      T.      "^  ""  '^^'  ^^^i*  ««Socia. 
-re  stringent  both  t0.ari:^^L^::^^^^^ 

obtains  in  all  other  partnei^hips     WW«  "  ^       f"""'  "^  the,Courts.  than*  as 
two  Attormes,  who  were  in  plleltV      T"^  ""  ^'''^^^^  "» th^  hai^ds  V 
-as  collected  on  the  execution,  tt^;'^^^^^  ^^-'^  ^  ^oney 

one  of  the™  revived  |he  mone^  fro^^S  "'!;    ""'?*  "^"^  "^^-""^ 
name,M  negle^tfed  ^to  pay  o^^^tf^f  ^f  S^  *^'^''^f  «*^^  ««'»' 
t;th  we.e  liable  as  co^pa'tLr  j!  tH  !2>;^'«;^^^^  %«*  '^^'^^  '^^^ 
Partnership,  p.  813,  noti  117.     SoliSrs  in^r*.    ^     "^'  '^^  ^^^^^  ^ . 
partR^hip  as  against  their  client  Sr.-^*"'"P  «««"ot  dissolve  |eir  * 
pWner  as  dischfl^ed  to  a.t  ^n^'S" *  ^"!^«'^' ^  «« *<>  ^-l^tberS: ^ 

«;e  client  being  enticed  to  the^d Tx^^^^^^^^^^^ 

Clinton,  19  Vesey's  Hep    272   ^.  ;  "^  ^''7"«^«-    Earr/Jholmondeley  t.,! Lord- 
^r.  and  it  is  ^  cl^a^^f  S^cSi/S?^^-''  ™^'  ^"^e  ' 
«nd  several  responsibility.    It  would  ZZ  ^""each  p«J^tner  a  joinV 

%co,nposeaoffive  Jn,b   ;,tM^^^ 

of  one  fiftlrof  his  client's  moni  s,  ^0^1  i     .   ?'"r  ^^^'^'  "P^  P«>'mcnt  ^ 
-ai^o^  ana  to  c^nrlit.eration^  ^^^;;^^;«  ^  l>-t-'^  for^e  J  . 
or  .mpr,soj,me„t,,S;.vhich,  in  such  c  Jes  at  ot^r        ^^^^^^^^'^inU par  corp,,- 
l;abte,.is  not  rnor,*i)lsible'than  is  tl  e  aSi^^^^^      ^^^-^^-^^We^t..,,^':    ' 
^""  .n  its  emirety.    A*  tb'  the  persbna   f  sn-       ^^  P*'*'''  ''^  ^^^-^^  the 
W^.fCpurt%Ue  payment  ^t^  2  t^""  ^'^"7^5^^  ^^r,  ;  • 
PSiw,  a/it  if  in  that  of  %mLu\     '"tf       L      '  '*  ''*'"  settfed-^n  dur  own 
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BoatonctaL, 

V. 

Tajjrlor. 


■&: 


"It  islknown  the  Jj^arshall  does  not  receive  his  fees  from  the  parti/,  but,  on  the 
•'  contmry,  from  the  attorney,  who  is  daily  practising  there,  and  who  is  bound  to 
**pay,  hnd  not  his  client."  Per  Lord  Abinger,  in  Robins  vs.  Bridge,  3  Meeson 
and  Wvlsby  ll8.  Under  our  system,  the  attorney  J8  entitled  to  the  distraction 
de  dejjcns,  not  unlike  in  operation  to  the  lien  of  the  attorney  in  England,  which 
proceeas  upon  the  presumption  that  the  advances  have  been  itiado  by  him  .as 
domiri^k  litis,  and  not  by  the  client.  How,  thep,  can  the.  attorney  claim  the 
bene^fii  of  the  distraction,  if  ho  denies  his  personal  liability  for  the  fees  and  Uis-j. 
"hui^ements  which  are  comprised  within  it  ?  The  shorjff,  "who  is  compellable  to 
Act  by  the'attoriiey,  cannot  be  referred  to  the  client  in  the  present  instancei  and' 

j;  liability  of  the  Respondeni  being  in  solido  with  his  late  partner,  I  am  of 
opimon  ^ha,t:judgpient  must  bo  entei'fed  up  against  him  fot  the  entirety  of  the 
amount  dii^    "  ,  /      \        ,  '  « 

Caronj'^ji/!,,  concurred,  though- nfot  without  hepita^en  as  to  the  liability ^ 

olido.      i_.y^'    •      .' ••  '"'^  '„'';-"^, 

JOHiVafiJ'.',  also  concurred  as  to  the  liabiliiy  of  Ife  attjbrney  in  an  action  attjie 

itof  the  sfietitf,T)ut  dissented  from  the  ml^ifit^Mthff  Court  as  to  the  joint 

several  liability  of  the  partners  in  a  law  firm. ''He  was  of  opinion  that  their 

obii«'ation  was  divisible  in  solutione,  even  though  it  w6re  indivisible  in  obliga- 

'toike.  '  ,     '^'l''^-"  ...  ;  ■  «■.; 

be  judgment  of  the  Court  of  Queen'sBench  is  in  the  f^Jlowing  lerm^ : "  « 
La  Cour,  apres  avdir  entendu  les  parties,^  p<VleursiAvocat8,  examin6^  le 
"dossier  et  les  procedcs  en  Cour  de  premiere  instance,,  les  Griefs 'd^'appef  pro- 
' "  dults  par  les  Ap'pektnts  et  les  rcponses  a,  ifceux  et,  sur  le  tout  mftrement  ddi- 
"  b6r6^Gnsiderant  fen  loi,  qne  le  Sherif  H'^roit  d'a#t)on  jiersonnelle  centre  le 
"prpcureur  at? /<7m,  principe  quia  deja  et6  consacr6 /par  plusi«urs  ddcl^ions 
'•%s  tribunaux  de  cette  province ;  en  fajt,' que  les  Appelants  ont  fait  preuve  de" 
"leurdemande  conlre  I'lntime,  nis(ju'^?«5q;^clirrence  de  la  somme  de  quaran'te 
.  '^six  livres,  dix  sept'chelins  et  six  denii^  du  Cours  aetuel;  et  qu'ils  auraient  dtf 
'*  obtenir  jugoment  poiii^  cettft  somnie^- ig^e,  par  consequent,  la  Cour  de  premiere 
"instance,  en  d^bou^ant  les  AppeWibti- -de  leur  action,  a  mal  jug6,  infirm^  le 
"j^ugeraont  dont  est  appel,  sav,w^^fe,^ 

"8i6geant  a  Montreal,  le  dix  Uuitieme  jour  d'Octobrij  ijlil  huit  cent^cinquante  " 
."cinq ;  et  cette  Cour  procodant  k  rendre  le" jugement  que  la  dite  Cour  auraijt  . 
"  dtf  rendre,  condajjrtlSTlnUln^ll  ^a^fif  aux  Demandeurs,  pour  les' causes  firiori* 
"odes  dans'  leur ^cla'ratjon,  la  dite  sonjme  de  quarante  six  livres,  dix  sopt  che- 
"linif  et  six  deniers  du  cours  aetuel,  avcc  int6rM  sur  icelle  ^'compter  du  vingt 
"neuvieme  jburde  Mai  mil  huit  cent  cinquante  deux,  jour7de  Tassigjiation,  et 
"ftox  depeni*'  laiit  e«  la  dite  Cour  Sup6rieure  qu*en  la  presehte  Cour,  ot  il  est 
,"prdonn6qii«  le  dossier  spit remis  Ji  \m  dite  Cour  ^upeiieure  siegeant'"^  Mont-' 
"f6al."    f\A  ■;.■'■      '°    ..         '         ..'        [. 

Tofrance,  Mi>rri$cmd  htihb^  Attorneys  for  the  Plftinttffe.       /  •  ,  ; '      > 

!46fro<Ctf»rfii'<«Ar«»:,  Attorneys  for  the  I »etiesdant.'  '       ,|,    /       "  _"-^     " 
.  V-        '      '     ■"'         '„  .  .       *"    %  -  ■       Judgtoent  rewrsed. 

(f.*.T.r    -  ->.f  • ;--    ♦-:.=:■  .■■;*« 
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(I)  Fide  al««;Walbank,  t.  .QuartejUaan,*  C.  M.  R^porta,  94. 
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/  ~  AosixindDnt, 


b.sWe^  u.t«re«t  urvi  iX.        ""^^f  "^^  ^o»»t  "f  41250^  fo,  damages,     - 

-^.ve'  toward.  tj.«  Uespondenf,  " id  f St W    in     t''    "^'  ^^'^  '"«"^'^"- 
"■socu^tlf  a,.dVithouta„y  leaso  ahle  or^tJ^     '^  ^  '"''  'naliciously,  and 

^^^ '' WM  Writ  of  Z;r^,^^*  7^  ;f -t  h^  ,oods  and  ^ 
•    854,  in  a  Xtnin  cause  ^J^ore.  des<"C  ^J  f    "     "      •'''' ""^  c^Decen,W  ^ 

.'  P"nc.|.aIphu,iof  his  bt«„oa«  aB.a  ™     tt  ?/    "  "^^ 

/  '*^«o,  V,  t'[e-Appellant/drd-«aertttthe',!nf  T"",!  '^'"^  '"'^^  ^"^  to    • 

L''  ;'«nlawfuirj,  w«,tonly  anJ^alivilK  ..!.     customers;  that  he  "did  fbrfher       ^ 
r  "nor  he  B^Iif  .h^^'^  Z^  'C  "Jl     n'"  ^'!^!,-"'«ttho  Sheriff.  • 

astWfor  whfchit    J  .^•i.TtLr,    T         r"'^*"''  "''*-'^?'^>  tl'«  Writ 
Wore  thi  issue  of  «,«Wrr^;et.r'';^  ^^  P*ytne,Hmd  bee„*„,a<k       >> 

:^cia,^....d:r^:f5;r;;;Su^^ 

I  "««the.)|aid  0th  d»y  of  r  >  ,  ^     ®"''^'^'  ^"^  ^'^  'l«J  ac'of.lingW      , 

under  8<,,znV-t,iinu  Ba^,„.„i.l  Z!^.  ..      '^'?'   '"'"^'^'  ^>^^  m^% 
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atim  of  JC04  oy.,  unln'wfuUy  tlaiined  by  the  ApiiellRirf,  «Mk]  wlitclj  tho  I^e»t)aS*mt 
did  pay'iuKler  protest  oivlho  IHh)  ttint  such  siiilRJ  was  not  duo.^iwj  H»«  issuing  - 
of'such  \Vrirwn^  "wliifitly  illegtiij  liliwarrftiita1)l«i  and  oftuselesn,  iolrttdus  and. 
•♦  malicious,"  &o- 1  and  that  by  raoaifs  t^f  tlVo  pyflinises,  tlto  Respoiub^it  liad  been' 
it  greotly  injured  iriiws  credit  and  ri^iniktioil,  with  and  amongstlill  his  noWibouni 
■"andajCflunintaiU}e8,"andj|H'Qlhars  Iler  Majesty's  Ruljectu  to  whom  be Avas  in 
^  RTvy!wise  knowtt^and  lost  the  said  siuiii  and  sums  of  nioneyj  and  the  benefit  i^ 
,"  and  nso  of  thia  ftatd  goods  and  Miarcha'ndize ;  and  niojreovcr  tlioso  good  an^l 
•Vw'orthy  lieiglibjJnrs  and  acqnailitftiic*?!?  wlio  formerly  trusted  the  said  Plaintift 
•♦  afterwards  sii^|ioctcd  and  lAilieved,  fthd,  were  induced  to  suspect  and'  b§H#e 
yjiiii,  tlie  sai<VRi»hard  Tliomas,  to  beimsolvent,  aii^  would  not  trust  and  4e»l 
^•itii,  him  as  before  that  timo' they  haf  i*"9ted  and  dqaU  ;|(ijth  hiirt,"-^the  J 
liole  tphis  damage  in  tluj  auna  of  JEai?0d,  £6l^^h^«l^  (w»|4«ji|i!*>pti^n  o^ a  tilal^^^ 
Jivi-y)  he  brougjrtauit,  '..  :.  :;-,.;  .-v!*-""         ^^■'■'      /■■ty:."   ...  ■'-..,■  ^-X 

Th*Appcnartt(  by  liw  l^lea  iJlcged  llja?  tl;e  Respondent  liad  ^ecom^feftsee  of-'^l 
the  prenMscs'in  qnestipri  under  a  Notariid  l^eiise  front  Itis,  the  Ajijiellant't;^/jMr«,5»  ' 
.ftint-ipitsideration  of  tie  payment  of-so  much  per  quarter,  and  al|t>  of  tli«  w^  assess- 
r^riwnts;  that  fi/jaj  the  Appellant's  'aequisitiori  of  the  ^tppo^,  h«^  had  Jw^in  his 
?  tenant  on  the  same  terms;  that  on  4ho  said  #h  of  l!)ecew«%  ihs  iiespondent 
was  indebte<i  to  him  in  a  quarter's  rent,  urnountip^'lO  £37  10fl/<luo  since  the 
first  of  N^veipber  previoifs,  and  also  in  a  suQi  qf^is  ISsj of  cHy  assessmetits  ont^ 
the  proper^;  thatttioAppellant  consequentlV  h%i|  a  %*!  riglit  t<J;.proi!eed  By 
,■  -way  of  Sa\m  Okfferie,  for  recovery  of  such  '(feht,j|nd  did  in  fact  «lo  proceed  in 
duo  and  ofv^ftary  course  of  law,  by  issue  ofM^o  Writiiiithis  cntKO-ijomplained  ^ 
of;  tiiatlhe  Sheriff,p]aced-^Jch  Writ  in  the  haiVlsV^thotoiay  ^-fiTelH,  a  sworn    ^ 
Bftilitr,  but  in  fact  p<ather  he  nor  O'Neill  ever  sei^cid  ftivy tiling;  iml^r  if ;  that  on 
■"the  nth  of  December,  before  any  seizure  was  really  efected  umWr  the  Writ,  the 
•Respondent  pajd  to  the  Appellants  Attorneys  for  him  the  ssfld  two  amounts  of 
£^1  1 08.  and  £15  ifes.,  together  with  a  sum  of  J^jJ  29.  fpr  taxable  ao^ts  on  such 
Writ,  and  a  further  sum  »f  £5  for  a  quarter's  rent  due  on  the  cellaif  of  an  adr 
joining  housfe  under  a  verbal 'lease ;  and  lastly,  that*  every  averment  of  the 
Respond«nl'8  Declaration  not  precisely  consistenl;  witli,  this. Plea  was  untrue. 
Issue  having  teen  joined  gen^erally,  thie  cause  went  to  trial  before  a  Jury. 
Th<»  Articulation  of  Facts  ^submitted 'to  the  J-ury- and  the  finding  of  ten  of 
their  number  thereupon,  were  as  follows :  ,  • 

«  FiRBT.— Did  the  Defenjdaiit,  at  the  perfod  in  the  PlaintiiBf  s  Declaration  stated, 
« iue  ^ut  the  Wrtt  of  Sadte  C?ff^f  ^  of  which  the  Plaintiff's  Exhibit  number  ^ 
-  "  one  pH*p<^t8"to  be  a  copy  t-^AKs^ipii.    £fe  did.        «        •  ^  ^ ^    : ',  'M^ 

"  If  yea,  was  he  actuated  by  jnalii^usmotivcs  agaiwt  the  said  jFiaintiffin  ?o^ 
—" doing ir-ANBWEB,    Hiwas.  {  .-  ^  '    .^ 

"^^  "  <«Secokdlt.— Did  the  said  Defendant,  by  himself  and  his  Agents. in  that 
"bfehalf,-«pecii5lly  direct  and  order  that  such  Writ  or  process  tjf  S^isie  Oagerie 
''shoMld  be  executed  in  the  mainner  and  at  the  time  in.  the  said  Declaration 
^Oi'entioned  ? — Answer.    He  df*  ^        ■         ■  ^ 
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_Becau8e  at  the  trial,  thfe  Api^eHant  had.fi.IIy  «,oved  thiit  *»  flu.  i-        .   ^ 
•uiuff  out  of  thfl  Wr5*  ♦!,„  p  J  .^  fWBvea  uiM  «t  tbe  time  eif  Aif=~ 

tion,-.thjfttbe  Ann*H»It  i.-j  i  V      ■"•eMments  on  the  premise  in  qu«». 

^_ ^  ^    '     '  '*^'    »'>'«<>> or,  no  real  aemure  had  - 
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Musi 


loftnjTiailo^— anil  tliat  bcforo  scizuro  tho  liospoiiJciit  ImJ  i>aia  his*  Attoirn^s,  as 

8t4toJ  in  liiH  rioa. 

Uecauso  tlio  clmrgo  of  tho  Jmlgo  was  wrong  in  tliis;  that  lie  not  only  fulled 
to  charge  to  tlio  ofloct  that  no  riral  fcizuic  hml  been  iiiaile,— and  that  from  tho 
facts  as  provcl,  tho  Apiicllant  was  not  shown  to  linvo  done  aiixthing  illegal,  or 
for  whivh  Uy  law  ho  could  bo  liable  in'  diiniagcs;  but  did  charge,- U'"t  i»  Inw 
Ihoro  had  been  such  real  seizuro,  that  tho  Jury  (if  they  saw  fll)  might  concdiulo 
it  to.havoLkcn  phico  at  or  after  seven,- -tliat  it  was  for  the  Jury  to  delorn\ino 
whether  «(r  not  tho  .acts  of  tho  Appellant  were  legal,— and  that  if  they  ihouj-ht 
.his  condlict  to  have  resulted  from  a  »ialicious  motive,  they  should  find  agfjiuat 
him.     /  /^  ■.-..■■  ^,  ,     ,.■'■■■:;.•  ,  ■'    , 

:.  Bccadifcthc/findingsofthe  Jury,  on  the  second,  fonrU.  and  last  fjWslionf, 
and  thlii]  verdict,  were  manifestly  wrong,  against  tho  weight  of  ovidoijee,  Mid 
agaiiM  liiw  and  justice.  »• ,  *  jj 

B(^au^e,  even  supposing  that  tho  Kespondent  could  be  entitled  to  6  verdict, 

amazes  were  excessive, 
liecauso,  by  law,  on  the  evidence  adduccrl^and  indeed,  even  upon  tho  And-, 
in/s  of  tho  Jury  on  tho  several  questions  sjl/mated,— tho  verdict  ought  to  have 
b0an  for  the  Appellant.  .  _  ,     j^ 

This  Motion  was  rejected ;  and  the  Appellant  then  met  the  ReRpondenr* 
;otionfor  Judgment  on  the  verdict,  by  a  Gi^nter-Motion  for  Judgment. .«o»^ 
8/«n<e  wm//c/o,  based  on  the  same  grounds.     A    ,  __  ""  •^ 

,  This  latter  Motion  also  was  rejected,  and  the  final  "Judgment  of  Ae  Court 
rendered  condemning  the  Api>cllant  in  i:250  of  damage/*,  with  interest  from 
the  dite  of  the  verdict,  and  Costs.  ,    k 

i(t7/«Mne  for  Appellant ; —  ,  '^  ,,.  ,    ,  V  j 

At  tho  trial,  the  terms  of  tbe  llespondent's  tenantcy  were  dfetablished,  as  stated 
in  tho  Appellant's  Plea ;  as  jdso  was  the  fact  of  his  indebtedness,  as  pleade^  wi^  , 
tho  cxceptiononlv  that  there  av.pear<?d  to  have  bceiv.a  mistake  made  a»  to  £i 
13s.  of  the  sum  claimed  to  be  due  for  aq|essment8,-90  mi»ch  of  tho  total  claimed 


I'll 


for  assessments  proving  to  hijve  been  really  an  as^gssment  on  another  property  of 

the  Ai)pellant's.    On  the  Otli'of  U»K.-ember,  this  iiKlebtedness^ubsisting,  the  Ap. 

pellant,  under  the  irritation  caused  bj^a  dispute  with  the  Respondent  relative^to 

tho  cutting  out  of  a  large  sky-light  U.  tli.  root  oCthe  ho.^o  in  question,  <^^«8ed  a 

Writ  of  Saisic  qugcrie  io  be  sued  out   in  ordinary  fojfn,  without  notific-a tion 

or  previous  demand  k  the  debt,-.t|fti  nearly  six  we^s  overdue.    The  Writ, 

bcin-an  ordinai-y   form,  of  course  Ijore.  no  sum  of  money  on  its  face.^  As  i. 

«su|^yi.ero  prompt  action  is  intended,  th^copy  of  the  Writ  for  service  wai 

made  out  in  the  oflice  of  the  Apuellant's  Attkriieys.    About  three  m  the  di» 

noon,thcBaHiff-««l^  told  to  pall  fbfitV^nd  he  called  and  got  it  a  little  after 

four  '  A  notcVaA'}»am^d.him  at  the  saine„timc,  addressed  to  the  Respondent, 

from  theAp£ell'alt'"«?^Ucirn€K8,  exprWe  of  their  regret  at  not  havinir  been 

allowed  t^4've  bil^  Rrevionn  ietiniation  of  the  proeedare,  andjoforraing  him 

.  tean^Mlalm  wovW  .H"*'-?  '"^  ^-  Wi '"  r^^^^"<  «^oin  ofgold  or  mlyeT.  Witk 

thia  notoiad  the  Writ,  ihl  Uailitf.  .ei,aii  vd  lo  tl  e  HespOtfdent'B  shop  a  lutle  befot« 
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six.    An  nttfinpt  was  i.i.ulo  .-it  tl.o  friil  »,.  ,-J^'X -i  '7"'^' "'' '"  -"  "^ 

■       ^'••'H ;'ove„,  or  later;  l.ut  iu^e.vu,ym  o^ ^^t-!''^'"'"'^''''  "mt  (bo  l.our 
WUH  ln,.l  i„  tl.„  neH,.o,uIcnt:«  lLi,3|  n  ^t^  .  "  "^  '"^^^''^''^ffiiln  nix 

•^'"t  in  tru.h  tl,o  I.o„r  w,.s  no t^       f^' ''r^'r'1^^''^«'«I«'-tfy  oon 

«>,  .o..1c  on  „.io,.  t.>  |,.,„,  „  ,,..,  ,j;  ,,,;'"  .^  '-^-  ^^■"•'  '^>",."."i  Hiding 

<:-^'I.  ...>-o  .„...,.  .^  .,,  ,1.....:  ;^        ;  ^:  ^^'-'3-;    But  ,1.0  naimrnov  J 
«■•'"'  ".-.mod ;  „o  ,^roZ,,,,,  ,,.,,,^.,  .  .^  •','"»^';^''«  ".or.d  or  tak-n ;  ,.o  w,„//,^ 

;"« -  P..V. .,  .in, ,;;;.::::;:::;: :  r,  ;'"""■•  i-^"''"  C ;.: 

.  .n.  from  the  J!«|,„„,|e„;.    cu,  1  Jfirt     p'!      7  '''T''<"  (■••«1  "IHlc  iiwtlor 
>mm.  „n,l  .UicLirinj  l,y  |<,,i„  ,,,„,  .  j  1^:"»"M  »".  Lilinp.  Il.cir  w,  ,,•,,,  r„,.  ;,„    • 
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^^  ci.,  taxes  ^d  iso« ;.  j^L.  ;t;'r  '^'"^^^^  ^n 

P<;opOr,  ]m  been  nlwavs  eounlk  rt  ,  ^*''««  "«  ^^'"  aM 
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Ab  to  tlio  nil8luk«'<flT rp.s'%*l'*''rf"'J**"*'  to  nviirt  liim«lf^lt,  hIiouW  in, 
tlio  IV'Ht  pAplinvo  Miffcrttl.tt  Mnzur.MO  httvc  nctunlly  ^''^'"JHp  theiofor, 
and  then  im^  tfiulcml  ^1^  AinJcUnnt^fKijimoHiit  ri'/ijly  «I«c  tiTOmri  <lvniani!iiig 
main /ci'^*  of.tlitf  mjMiim/;  itioftiiiKl  <il  wliifli  tlio  i:c'f}M|iiiKMit  ninimgcd  maltoi* 
|lS?witli  tho  baHHV  inl't  no  seizure  wlintuv.'r  wnn  tfleotc<i,^nu^  Jw'imiirl  the  Ajv  . 
pcIIant'B  Attornoy«i'ni  4l|  on  a  nimpIcM  receipt,  cciiitonliiij^  Ii1hfi»elf  wUh  prot««l-' 
ing  aj,'ain8t  tViCf  Apnk-Wnnl'H  rijjlit  to  «»!«  onjt  n  mxie-^jaiierle  lit  nil.  . 
'  C/icrrw/Q.  C.-lltlliccl  cntiroly  oiMlto  ink' of  law  ijivokod  ly  tlio  Appel- 
hnt's  CouuHol  .for/t|>o\ucccM  of  tlio  pfewut  Appfi^l,"  feeling  cotifliU'nt  tlint  fbis 
Court  would  noyW  consocrato  tlio  nionBtrotis  J)t«i^)o^itio'n— nt'cefRnry  to  llio 
niaintonnncoof  tlife  ^IcBpondentWasc— tliat  oiio  is  liable  in  vindictive  dnniagi's, 
if  under  irritatioii  ^w  Rlinll  proseOute  a  legal  (tlaini  by  Mrictly  legal  mean*,  to 
K'8B  than  tlio  fullllengtU  allowed  by  law,  and  witKout  teal  dainnge  proven  as  the 
coiiflOquonco*        | 

.  iJtfw,Q.  C5./for  Respo'ndcnt :-'  '"'  ^^^       ^7*^      77,; 

What  poweiK  this  Honorable  (lourt  rany  *6fii«1der  conferred  npon.U  by  'li»e 
BtJilulo  Hth  &  16th  Vicn  cj\p.  a?  over  tlid  Law  or  the  fa^tH  as  determined  by 
the  findiiigs  of  tlio  Jiir^  in  tho  C  ijrt  below,  tlie  llespondcnt  is  unable  to  nay. 
ItisdinicOlttodiseo^er  what  tlu^i-eaPfntenlioiiof  tlie  Lcginlaluro  was  in  im- 
pliedly .admitting- the  right  of  Ai|>eal  fnmi  JmlgiiientR  on  the  verdict  of  a  Jury, 
wlrcther'this 
contrary  tp 
tho  broail 
AdijiiV— hi 
Tho  Reco1' 


iny  order  a  hfn'trv  de  novo,  or  i>vernile  njul  give  judgment 
|t."  l?ut  f«ii|^i>«sing  tho  c;mo  comes  up,,  on  its  merits  in 
ir  revi^n- a  conclusion  wliitdi  tho  liespondent  cannot 
Ins  lire  fully  1  ustaiiied  in  law  and  fact. 
*..v  A.^vw.v.  v»,^i^.iKhe*  tlio  pre [lositions  : — 

l>it,  Thai  tho  process  complain|c\  of  by  Thomas  was  illegal  nntj  malicious.  , 
2nd,  That  ovon  supposing  it  td  t^nve  been  1.  gal  in  form,  and  that  it  rightly 
ipsued,  yet  that  it  was  maUcionslvl/aiul  abusively  exorcised,— and  that  oppressive 
acts  wt^ro  done  under  color  of  it  entirely  beyond  and  loieign  to  tho  remedy  it 
had.in  view— That  in  f||t  it  was  iised  as  a  mere  pretext  <•^ color  for  tlio  coni' 
mission  of  a  wanton  wrong,  in  no  way  incident  10,  or  connected  with,  i'i« 

process.       ■      .    m  '%,■,■■' 

Tho  writ  demands  no  sum  oi)  ih^fne.-  of  it.     It  has  no  ondomnlion  by  which 
Thomas  could  have  known  what  niiiouiit  ho  wiw  calUd  on  to  pay  to  avoid  or 
"got  rid  of  the  seizure.*" 'flio  Hailitf  t<-stifl.-s  ho  wt«  not  uulhorixod  to  receive,  nnd 
would  not  have  recoiv;od,  any  sum  of  muiiey.         '      ^  ^ 

Tho  Uespondeiit  submits  in  reference  to  thii*  pntl  of  (be  OMV^- 
Irt,  That  tlio  wj;it  was  alUigether  illegal  in  form.      I 
ind^  That  it  isaued  unwarrantn'bly  ;  because  a  deiniind  for  tht  rent  ihouW 
have  b«sen  ttrst  ma^e,  t*l»«f  toilaiit  ii<»t  being  bouii«l  to^carry  It  to  the  reKideuco  of 
tb«  proprietor,— c^/M'*^%ifnii/*r^/»»<'iVc»im«/»WCMi^  ' 

'  Now,  of  th.'  liwnn  efticteil,  it,  i»  ndiiiltt«id  llial  ibfjim  «f  *1  ll»  ft>r  lUMlx 
monU  wa*  iii/i.ioi»4nly  MwlW.  That  jium  wa»  fir  aiMWMtnBHl*  on  pr<i|»«Hy 
belonging  to  bnviil,  other  thnii^hat  <(»f  which  Thomas  wan  in  |M.i«»«Mlun.  Aiiil 
m  rtg>rt»  the  as  e-  wjipenti  rw//»  1u»^t<iJ>  tUi  to  U  olmfvwtl  tlwt  il»t»y  hw\ 
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tlto  k>iwf 

(ft  of  th«t 
nil  or  paJM 

lo  eml.  "'^ 

M  dt  *  creditor, 


mw  «ef2.,ro  fur  t|.«  a««c.wme„t«  wm  Ihoa.foro  ilbRnJ,—         ' '  *      '"■ !  ■ 

,     UU«ocau«(v  rhcv' aril  ncit  linrt  oT  the  reot,  and  n/ 

8iul,  IWaiHo  i.nyiiunt  to  Davf«1  wonM 
lowniilH  11,0   Corpora! ion,   »inc«,.  both    l.y  , 
Tl.oums  wan  l,oun,|  to  il.e  Corj-oration  (k.,  M  , 
l>avid  (JiJ  not  Mlan.l  i„  tho  rolation  of  or...Htor 
amount  until  |,o  paid  if,  „,„,  eo„ld  „ot,  without  «« 
for  a~cven  B.i,,iH«ing  tho  lo^^al  right  of  ^c-uuru,  in  »., 

-3rd,  IJecauHe,  oven  Rt.ppo.i„g  iMvi.l  to  havo  h.cl  tho  icgj,!  rKjht  of  a  creditor 
th«  nH«e«.monl8  were,  by  tho  term,  of  tho  lci««;  orIv  w«3.I«^u  1^^  t^ 

Buch  as8os«mont«,  Ac."  '  ,  ,        ..   ^    TT^^  *    a««tM»iirf, 

^  On  ail  theMo  ground,,  thordW.it  Ufigj^^l^^.e  ^W  Jn([,«*otteli' wr*    > 

«ut,»ui»po-*ngtho«<..r.ureift  We ,  Wrf' tWinicX  loml  dl.«  iil       ,    * 

«^A  ho  .„,,,„  v«nt  hi..i,ali«,  «4rAi..st  fl./.ie.po„.|.„.^a^^£;^f^^^ 
™.  ted  act.  uUorly,  fbroign  to  ,ho  prop«r  an;t  L^,,l  .xoi^tu  ^^t 
Wffi.tr  ^|.citJ.ath«.,etai„oltl^H4pilo^^^^^^^  , 

mn  known  to>  ab„,..,antly.|,|f..,it.  havinj^  V^vLnU^^tS^mo  of  Zklhi! 

«     ♦...•    to,  n6r  ,«ako  «uy  pruviou.  l.,ft„nd  on.  i\^,  T^onnnt ,  thirdly;  by  the  ir^MZ      ' 
....  -ocn.  „)„,.n..  of  lining  t^,„  ^Ht ;  fi.u,4...y.  by  hi '  dir«cU  g^l^^^  ^  t^ 

«  I    «  h..,r  .^  th,  ojijl,.^  „  Hnt«rd«y..wlu,n  tli  pr..ui...  w<:^'b.C  o  b"      " 
fllbl  l.y  ouKto,«.,rai  H«iy.  1.^  hi.  doolining  to  r^cilj  u.-ytliMHC.I^J^Z^^d 


Ht  an 
pri'Vt 


.  „.^.  ...    ,,i.  ,n.i;,„„„j,^  10  ri'c.jvu  ttiiythUHf  t..lH<.  than  l'.»I,I 

'l.o..r  wh^.  it  wa-  1„.po^ih'lo  for  Thon,„Mo  ^btain  uS^o^rt^^k  ' 
i.t  or  rhThinr-ulf  of  ,h.r/Hoi,?u,,  |  „„.,.  hmtly.  by  ifto  Am "l 1 .1'; Two  ! 
...iMiono,nmthl,rh}M.n«wur.M./«;/;./ «;.//, J  ^mll^''^,  oyn  ad- 

WW  «f  will*  t.  «w  «,„g|,y„  ,^„    ,1,        iii^^^ .  ^         ■•  ""Wt 

*r!..u™  ,h,,,,w»,  „^^,„  ^.j.^,,,:.;.  „,„  „,»,^,^  ^  ,^  •  2,^^»;^,^^'  •• 
,,,'■"'-'"'".•"■»■■  Uli«iw™,  i'ui«<iuioii.j'{w,  *«.,  p;  „,  w  wiL..  ,,^ 
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Sirtton  vs.  Johnstone— 13  Mccaon  &  Wclsby  P.  438.  Scflgwick  oa  Mcnsuro  of  damages 
V.  34,  33,  3!),  41,  and  487.— 1.  Dareau  P.  40  and  47—1.  Sourdat,  Trai/^  de  la  Kesponm- 
bilUc—V.  33a. 

I>uvid;J.,dmeniii'ut.  I  cnnnot  concur  in  tlie  opinion  .of  the  majority  of 
tlioJu.I^es,  (lonyinn:  the  riaintiff's  right  of  action  under  tLo  circumstances 
♦li.sL'Ioscil  by  tlio  evidence  mldiued  in  tlie  cause. 

The  riaintiiV  wa.s  tlie  Defendant's  tenant.  The  (]ii{\rter's  rent  duo  on  the  fir.st 
of  -May  was,  at  the  J)ereiKlant'.s  ic«iiiebt,  i>la(ed  to  his  credit  in  one  of  the  banks 
on  the  19th  of  J^^'  following'.  Tiio  «niarlcr's  rent  due  on  the J.st  of  i\ ujj[u.st  was 
jjuid  on  the-  18lh  of  Sept'einbcr.  On  tlie  Olh  of  Decenibei'  16.54,  witliout  any 
■previous  intimation  to  the  llhiintilf,  on  the  Saturday  eveninu^  about  6  o'clock, 
•the  Defendant  sent  a.  13aitifi'  to  the  riainlift's  store  witli  a  yiit  of  suisic'ffaf/irie 
against  tlio  riaintirt''s  moveables. 

To  justify  so  vexations  and  unwarrantable  a  ptoeecdiifg,  it  is  said  the  rent 
was  due,  the  debtor  iii  tnurd,  and  therefore  flic  nghi  of  the  creditor  to  seize 
un(|uestionable,  and  in  ."supi^ort  of  this  we  are  referred  to  the  well  known  *tle 
oUiiw,  nullus  viilctur  dplo  /ticerefjvi  mo  jure  ulUur.  But  Toullier,  vol.  XI. 
>;o.  110.,  in  e.\p!ainin<r  the  rule,  says,  with  great  rea.son,  pourvii  qu'il  ne  pa- 
roisse  2}as  clairemcnt  <iu\'ntre  i>lusTeurs  vianicrcs  vfcxcrcer  sou  droit,  os  a  ciioisi, 
DAN.s  IE  UES.SKIN  uE  ♦iiJiHE  d  uti  uuItc,  ccllc  tjiii  poumiit  lut  itre  prejudUiallc, 
ce  scrtiit  Ic  cas  d\ipj)li(jucr  la  jwS^x/me,  Mvurns  hosiim-m  kon  est  iNiiui-CEii- 
DUM.  On  this  ri^'ht  the  old  coutume  dv  liretafjue  expressed  itself  thus  :  eelui  qui 
use  dc  sou  droit  sans  en  excekr  Icsjitsics  liviitcs.  This  wa?,  in  strict  conformity 
with  the  rule  of  the  civil  law,  tiiale,  enim,  nostra  jure  uti  non  debemus.  The 
sanic  doctrine  will  be  found  in  1  Piijeau  P.  604,  3rd  ProudkoVy  Droit  d^Us. 
Nos.  14y2 — 148C. — Ai>plying  the  rule  thus  explained  to  the  present  case,  what 
liave  we  before  us — a -creditor  who  delares  his  confidence  in  his  debtor's  ability 
to  pay,  who  has  previously  acted  with  that  sj.irit  of  justice  and  fair  ])lay  which 
one  man  of  busiiiess  lias  a  light  to  expect  from  another,  who  suddenly  sues  out 
a  ^yl•it  of  seizure  against  liis  debtor's  property,  at  6  o'clock  q|  a  Saturday  even- 
ing, with  instructions  to  his  Attorney  to  receive  payment  in  cash  only,  and  the ' 
further  instruction  not  to  give  the  debtor  any  iuliniatiou  that  a  seizure  will  bo 
made.  AVas  this  the  exercise  of  a  right  deemed  necessary  to  protect  the 
interest  of  the  seizing  creditor  ?  Let  the  latter  answer.  He  said  ho  knew  his 
tenant  was  able  to  pay,  but  that  he  seized  to  give  him^  lesson  for  cutting  a 
hole  in  the  rooCof  his,  the  landlord'^,  house.  As  the  Defendant  has  adduced  no 
evidence  to  establish  that  the  hole  so  made  caused  any  damage  to  his  house, 
the  reason  assigned  is  about  as  satisfactory  as  if  he  had  said  he  seized  to  teach 
the  Plaintiir  to  respect  his  landlord  and  take  fflS  hat  off  every  time  he'  met  him 
in  the  street.  Ju  my  opinion,  tlie  act  was  uncalled  for  and  unnecessary,  it  was 
done  maliciously,  in  tlio  vei^  words  of  the  law,  vexandi  cav^d,  animo  nocendi. 
If  the  Plaintiff  did  defeV  lllfe  payment  as  stated,  the  Defendant,  by  his  previous 
conduct,  led  him  to  believe  there  would  be  no  objection.  Under  all  the  cir- 
cumstances disclosed,  the  present.  Defendant  had  no  right  to  sue  out  a  saisie^ 
gagerie.  This  will  be  found  clearly  laid  down  in  2  Trpplvng,  louage^  No.  532 
and  Fothier,  louaje^  No.  2t58. 
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nati.ro  tout-a-fnit  panic  ulilr^  et  oin^!:     '*™t6  «„o  action,  qui  est  d'une 

Cost  „no  ralHon  d'ex^uniuer  10.1^;    "1.       '  T  ^"'""  '"  '"  "'^^"^^«'-'  '"««« 
.  II  «'ngit  d'uno  actmh.S   til  [^"f  "'7^"^  /'■"-l-  *"«  T-'t  otro  fl.„d^e. 

--i.de...,-r^;::^.::^^^^ 

yn  tonne  <Ie  lovfir.  "^  "'*""i^" 'Ciaitl  do  lui  pnycr 

l.c,droit(lo,ai«eg.,j,„lc,'e»<!r5„M-toi„Io»iou™  cl  ^.f.„  .  ,• 
■    .i  v„,iora«„t  I'iemco  d»  co  d  •„  ,    v  -T  ^       '  '',''''**^'»"'"'l ''«  »<>  d«„„„d6r  ' 

de  ™»i,o„,  ,«„,  donnl  :  ir  '  r„tS  n^T  '""°""°  ""  f™'"'^'»'™ 
d..  locataiio,  q„ol,|„„  n..„,nJJ.Tl,tT  ''"""""S"'-""'*" ''«  1»  |.«" 
M  Ic,  molif,  q„i  Li  „ort6  im;  1       'r™"  ''«  ■=«  "Iroi^  «l  q„c.l,„-„io„t 

v»^,.i.«d«„,„,,„.,„r;;::'r^,:?:^l:r  ■""^' '" '--'-' 
™';;d:::i:;^:i^-,l«:::,r''"™'^^'"  ™'"°-  ..u,,.,..  ^  ,,„ 

.»  vcrdicl  du  Jury  •  ,„„,  le  ,!,  IT       '^"'  """'  "'"I'"'"""  "<-•■«'  i  redire 

.oncer,  „.oUro  „„  no,,,.,  „;,„  inlt™    'lo  Ij^  >"',     ''"°  "°"'  ••""""  *  ''"-      ' 
Po..r  faire  acouoillir  1,  do,n.„,lo    riV,  ti^'  ,7'  "'""  '""'■""  "■■S'»°- 

<i»  *„  .in  d..i.on,  ,„^,„e  I  ^r,,:  i^f  i^^:;::^:""'  ^"*™™^ 
^*  %»ii,nc.„\  da:.t^z;::'•r:^:Xe^or.^c:r '';"■"'• " 

et  cette  conclusion  no  me  narai«s  .nf  «..     "'^^  « '^^ours.    Gette  contparaieon 
J«J,'o.nent,oulocap/«,a^i,,,^,„rf,,,,„/°'"''  ^\  "'""  ^''^  ^^'^'^'-^''^'''t  avant 

n^U^fre  „,6,„o  de  son  .ontVa^  Ji™  t^^^^^^^^^^      r"-'',""  ^"  """^  ^''^i^"'  !"••  '^■ 
"'Hit  stipwlo  e«p..sse„.eut  u  /^^^^  ^^ '"  ^'f  ^«  ^«"*-^'  ^  ™--  ^-'il 
J'rntinio  n'a  pas  faito  ^^^'npt'on  do  la  sa.me-gagc^ ^yi^tion  que 
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C'est  iin  droit  absolu  ;  et  pour  6tro  adniis  a  I'exercer,  il  n'est  jms  iiccossaire 
qu'il  impute,  sous  sa  rc'H])oiisal)iiitc,  h.  son  loeatairo,  aucun  fait  survenu  tlepuis 
Ic  bail  ii  luyor,  ct  do  nature  u,  lui  otrc  prejudiuiable,  tcl  que  reuel  d'efletf,  ou 
autre  a^te  »ie  dol  ou  do  fraudo.  .  ?.. 

Lo  locateur  a,  dos  Ic  coninieiiccment,  sur  Ics  nioubles  du  loeatairo,  un  privi- 
lege, un  giigo  acquis,  pour  lo  paiomcnt  do  sea  loyora ;  et  lo  droit 
absolu  do  su'mr-(jager  hii  est  donn6,  par  la  loi  seulo,  nfin  do  lui 
garantir  lo  niaintion  de  ce  gago  Vur  ces  inornus  nicubles,  soit  qu'iU 
continuent  de  garnir  sa  maison,  soit  (ju'ils  soicnt  cnsi  ito  transposes  ailiears  par 
lo  loeatairo, ct  co,  jusqu'a ee  que,  parun  jugcuiont  subsequent  qui  doit  intervenir 
8ur  sa  deinande,  il  obtienno  la  permission  tie  Ics  lairo  vendre.  Le  loeatairo,  qui 
est  en  retard  de  payer  son  loycr  no  saurait  done  6tre  adinis,  dans  les  tribunaux, 
a  so  plaindro  d'uno  saisie-gagcrie  do  scs  incublep,  puiscju'il  savait,  ou  ctait  cens6 
savoir,  des  le  principo,  que,  par  lo  seul  fait  d'etre  en  retard  de  payer  son  tern)£, 
et  sans  aucun  autre  aete  de  sa  part,  prfcjudiciable  au  proprietaire,  il  ctait  cxpo- 
b6,  de  la  part  do  ce  dorniir,  a  I'oxercico  d'une  saisie-gagerie. 

II  n'en  est  pas  do  mfcme,  d'apros  nos  lois  statutaires,  du  capias  ad  reiiponden- 
dum,  ni  de  la  saisie-arr6t  avant  jugement.  Le  creancier  n'est  pas,  coiuuie  dans 
1,0  cas  do  saisie-gagerie,  r6qu  a  exercer,  de  2>lano,  I'une  ou  I'autre  de  ces  doux 
procedures  rigoureuses  ;  ilii'a'pas  un  diQJt  aVsolu  par  sa  seule  qualitd  de 
creancier.  11  faut  quelque  cboso  de  plus  do  sa  part  pour  qu'il  puisse  s'en  pre- 
valoir.  II  lui  faut,  a\i  pr6alab%,  sous  sa  propro  responsabilite,  imputer  ai^on 
^6bjteur  un  fait  qui  edt ^ubse^uent  k  rexisteucede  sa  creauce,  et  qui  pent  lui 

(itro  pr6judierablie.V  >,:;-!.•       '•■Jj^l^  ■■-  *^ 

En  offet,  s'il  s'agitd'un  capia^^K^pondendum  on  coif,trainte  par  dorps  aV^int 
jugement,  son  emanation  doit  ^||WPocfed6e  d'une  docljiration  faite  sous  sgr- 
nient  que'le  dcbitcur  est  sur  l^oitit  do  quitter  la  Province^,  et  que  co  depart 
pourrait  po-ivor  le  creancier  di^son  recours^contro  lui.  S'il  s'agit  d'une  saisie- 
arrel  avant  jiigement,  son  cinaViation  doit  fetro  precedoe  d'une  declaration  sem- 
Iblabic,  ou  bien  d'ul^  docljiration  que  le  debitqur  est  s^ir  le  point  do  receler  ses 
cfiets,  on  qu'il  est  "dans  llntention  do  se^^chef,  dans  la  vue  de  frauder  sei\ 
creanciers.'  (1.)  II  doife  aussi  6tre  affirmo  sous  serment,  dans  I'un  et  I'autre 
tfis,  quo  le  defendeur  es!  endetto  envers  le  deniandenr  en  une  certaine  soinme- 
de  deni^rs^  La  declarjttiou  ainsi  oxigco  d^oit  reposer  sur  des  motifs  suffisants 
pour  juaftjfier  rimputa^on  qu'elle  comp<?rt,o  contre  le  dobiteur.  •.  Si  celui-ci  pro- 
tend qu'ihy  a  absence'  de  tels  motifs,  s'il  M  en  etat  de  faire  yoir  que  son  crean- 
cier, spit  dans  lo  casilo  saisie- arret,  soit  d^is  celui  de  capias  ad  respondendum, 
n'otait  pas  justifiabl|6  d'on  agir  ainsi  a  son  6gard,  alors  la  declaration  ccsso  de 
proteger  le  creancidr  qui  pour  oela  memo  pout  otro  force  de  subir  le  recours  de 
son  debiteur  en  dommagos-interots.   .  « 

II  en  est  autrenyont  dans  lo  cas  do  saisie-gagorie.-  La  condition  d'une  decla- 
ration pr6alable,sjt>us  serment,  de  laquelle  n<*B  lois  de  if  85  et  1787,  ont  fait  do- 
pendre  I'cmanation  d'un  capias  ad  r<ispondendum,  ou  d'un  bref  do  saisie-arr6t, 
MO  s'appliqiie  pas  a  cette  espoce  de  piocedure.     C'est  I'ordonnance  do  1787  qui' 


(1)  25e  Geo:  3,  oh.  2.  sect.  4,  et  2te  Geo.  3,  cli.  27  sect.  10 
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roxJge  pour  la  Baisie-arrftt  ^soo?    in\     g;  p  i 

Ton  trouve  dans  ,a  «octioi  st  It     1   .li^o  ""t'     /T  T'^""","' 
^^  landlords  in  their   Icaal  coJe  LtZ  '^^'/'-^J'^'i^''' ¥  the  rights  of 

^^ former  mode  of  poZLlZ  1'  ^J  "^  ^f  rcnjy  according  to  any 

L'ftm.inn  ,1rn,-/i  >C  .^     ^      '"•  """"^oor  custom  whatsoever.'^ 

Lancion  droit  du  prcprT^ta.ro  do  ,vfoc6dor  k  son  gr6  par  voio  do  saisio  .ra 
gene  a  done  conthu6  da  Biil.<j;«f«n     ti  ,  *     .  '  saisio-ga- 

n,  ,»„a,t  e„eo„nr  „„„„„„  rcsp„„,„bilioS  ;  „„«„  „;,,.„„  i„,„  .^  I",;™! 

"solffi    '.^  "'""■■'' ^""«  '■*^"""  ^"  responsabilito.     Colui  qui  en 

6prouveneRMor8^,,e  la  conseqMencede  la  nature  deschoses."  ^ 

par  Dav.?dItof  r  '"'  '''^""•^  ^'"'  '•'^"^'  ^'"™"«  P«'  suite derexercice. 
T-fr  ,  ^«'«"^-f^'''g«"«  ;  droit  absolu  dont  I'exercice  no  depend 

pas  ^plus  ou  du  n.oins  do  solvabilite  quo  pout  presenter  le  locatairc,  .du  ^ 
0    du  moms  do  risque  qu'iJ  y  a  pour  le  propri^tairdde  perdro  son  %  r,  ou  d« 
plus  ou  du  moms  do  tort  quo  k  eredit  du  locataire  pen;  on  6prouver  '   Pexe" 
CO  du  dro.t  n'est  s,bordonn6  A.aucune  do  ces  consi.Ltions/Quelques  soilt 
Us^  mottfs  qu.   n^rtent  lo  propriotairo  a  user  do  ce  droit^/ussont-Hs  murquds   a^ 
cm  de  la  rnaVedianco  la  plus  roprehonsiblo,  nous  n'^^pns  pas  k  les  rechor^ 
Cher  ;  ot  s,  darts  lo  cas  actuel,  Thomas  a  eprouve  des  dom>naL  du  flit  ck  la 
je^agen-b.  ces  dommagos .  etant  la  conlequen/e  de  la  natu'e  des  c  os  1  \    , 
no  pent  etro  adm.s  a  s'en  plaindro.en.Mice,  et  David  no  pout  etro  tenu  I    '■ 
aucuhe  reparation,  car  d  n'a  fait  qu'user  d'un  droit  absolu  qui  lui  appartenait 
Thomas  etait  on  retard  de  payer  son  loyer  ;  et  la  saisie-gaglie  a  fetiirnttut 
ansun  endro.t  ot  dans  un  temps  ou  ello  pouvait  legalem  j^t  I'etre  ^^a  S 
po«r  nous  empftchor  de  reco,|nait,.  le  droit  que  Tbomas  pretend  JLe'sl  f 
pourvoir  en  dommagos-interfitsl  •         I'    "^^^  ^^^^  s®  i«, 

JVuterai  que  sMl  failait  admettr^  co  droit  d'action;  sou,  le  pr^^texSotort 
quo  la  sa,s,e-gagone  a  pu  causer  a  Thomas,  en  ce  qu'ello  a  pu  affecte  son 
9-1.  ,  Jl  faudrait  egalement  I'adnlettre  contro  tout  crea'ncier  qui,  apr  s  I^  J" 
ftt  „  e  la  simple  action  ordinaire  eontro  son  dcbiteur  qui  esJ  d  n  le  co^^me!  ' 
et    o„tlos„ccesd6pen*^,«,<^,,^    q,.;;,  p,„,  ,,,;,  ^^  et  cC ';     - 

marchands  auxquels  il  dem«ndo  des  avances. 

^  a,mbien  de  ibis  n'avons  nous  pas  .„  des  marchands,  mfemo  solvables    expo-  -  - 
s6s  a  subir  une  ruine  complete  par  lo  fait  seul  ■d'uno'pr.mrere, action    Jl 
pcmrun  montant  compa,ati(^ement  faiblo,  dirigee  cont're  lui fa     C  ^I 
ereancie.,    mecontent  d'6prouver  quelgue  retard  dal.s  lo  Lomert  ^  1 
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crciUKJc. '  Cello  juitioii  seiilo  pouvait  no  pirn  avoir  In  conjcquenco  do  luincr  le 
tlcbitotiF;  inai^,  coninio  ilaim  la  pliijiatt  <Io8  cas,  t')le  6tnit  cause  quo  les  nutrco 
cioauci(|l'8  80  liiilniont  do  suivro  I'oxi'inplo  du  puiuiiiT,  nlors  son  credit  6tait 
peidn,  ct-sa  luiiio  doVtiMiit  inovitaMo.  Quoi(|ue  (,ctto  luino  eCit  sn  rouioo  dans 
Ic  fait  do  ciittc  fieniiC'ro  action,  a-t-on  jamais  |)it'(etidu  quo  lo  debitcur  ainsi 
ruiiio  {touvait  oxercdi^  uu  recouTH  en  donmiagos-iiituiets  coutro  lo  cieilncier  qui 
6tait  ainsi  I'^iulcur  do  sa  luino  ?  Jiimais,  et  cela,  riait»e  que  cello  lUino  n'otait 
quo  Ifi  coiistMiuenco  do  la  nature  des  clioses,  et  (juO  lo  cieancier  qui  avait  porl6 
Taction,  n'avUil  fait  qu'usor  do  son  droit,  et  quo  pjir  consequonl  il  n'clait  pas 
rcponsablo  du  prejudice  (pren  avait  cprouvo  son  debileur. 

Af/hiu»,J, — Tlio  declaration  chariros,  that  tlio  Appellant,  "without  any 
rciuottaUc  or  prohahle  cause,  or  riyht  or  colour  of  ri ///it  whatever^''  sued  out  "an 
iltff/al  \\r'\l  oi I Sulnie  ffufferic"  to  relieve  himself  from  which,  the  Respondent 
was  forced  to  j pay  the"  sum  of  ilOi,  although  such  sum  was  not  due,  and  al- 
though 110  sum  of  luoncy  was  stated  in  the  ^vrit,  and  no  denumd  of  payment 
had  been  madtj  before  it  issued,  and  that  in  rtiforciiig  this  illegal  process,  the 
Appellant  resorted  to  oppressive  means,  by  directing  a  seizure  to  bo  made  on 
Saturday,  at  a  lat6  hour,  when  he  knew  that  the  Uc>i)ondent's  shop  would  be 
filled  with  customjcrs,  and  by  insisting  upon  payinent  in  gold  and  silver  coin. 
There  is  altogether  but  one  county  alid  the  damages  are  laid  at  £2000,  in  one 
rouud  Sinn.  To,  ikiaintain  this  action,  it  is  necessary  to  establish  the  want  or 
absence  of  "  rmsomblc  or  probable  cause'''  for  suing  out  the  w'rit ;  the  gravamen 
boiiig  its  illegal  issiie,  and  the  circumstances  of  its  supposed  execution,  being 
alicf^'tl  only  in  aggravatioii  of  damages,  X'lo  jury  have  said  in  aiiswer  totjie 
6th  question  put  to  them,  that  the  Kespoiidciit  was  the  tenant  of  the  Appellant, 
to  the  .Otli  aii<l  7th  questions,  that  lie  was  indebted  as  such  tenant  In  the  sum  of 
.  £04,  less  £1  l;3s.,  and  that  he  i)aid  this  sum  to  the  Appellant  after  the  writ 
issued  and  was  executed.  The  skisie  t/a^/crie  is  a  remedy  wliich  the  l.indlord 
has  a  right  to  use  for  the  payment  of  his  rent.  The  existence  of  a  debt  for  rent 
of  itself  is  suliicieiit  cause  for  suing  out  this  process.  Jloxy  then  can  this  ac- 
tion be  maintained  ?  Is  it  because  the  writ  was  informal  ?  The  llcspondcnt 
waived  all  informalities  by  jmying  debt  and  costs,  he  should  have  contested  the 
oiiijinal  suit  to  avail  himself  of  want  of  form.  Is  it  because  nd  demand  was 
made  by  ^i^e  Appelbint  before  suing  out  the  writ?  It  was  the  Respondent's 
business  to  pay  his  rent  on  the  iirst  day  of  the  quarter,  and  a  lubnth  aiid  a  half 
elapsed,  after  the  expiration  of  the  quarter,  before  the  writ  wa.s  sued  out.  Is  it 
because  £1  liis.  was  exacted  bcVond  the  amount  due?  The  right  of  sajsio 
gageric  exists  unatfcctcd  by  the  Hmounf  due,  whetlicr-  £04  or  £U2  7s.,  and 
the  Iiesp<)ndeiit  mfty  repeter  or  ought  to  have  conte*;ted  for  the  excess  claimed. 
Is  it  because  the  demand  and  seizure  wto  nuide  at  the  hour  of  six,  when  the 
bank  was  closed?  The  payment  was  hot  by. law' to  be  made  at  any  bank  or 
during  any  banking  hours.  Is  it  because  payment  in  coin  was  exacted  ?  The 
Appellant  was  not  obliged  to  take  notes  in  payment,  but  the  Respondent  was 
bound  tivhavo  by  him  the  necessary  amount  of  coin  to  pay  to  the  bailiff' when- 
ever the  rent  was  demanded.    Is  it  because  customers  were  in  his  shop  -AViien 
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ti.o  haililKontoro.!  „n.l  his  errand  became  known  to  tlu-m  ?     TI    J      I 

.ncl^ntH  of  a  debt  for  rent  which  h  tenant  1  L  ,  ^"'*  "^  ^''« 

Thclppellant  then  „s  h.n.Ilord.    a  j      Id       ^^^  '"^^'''  ''  P'^' 

resent  i;...n.  of  action,  the  iJes^.le      T;!  U^'C  t  "'^;""'  '^  ^^'^ 
I.rocess,  as  a  title  todania.res  fur  the  orn,,nJ        T  '^"'*''  "'""*«  "^  ^ho 

^;.-ta.,deU..ein,^.e:!:;':Ze:::^^^^^^ 

''0  Appellant  , nay  l.ave  acted  from  vindictive  nu,ti"ve/h  •  U     T  ''"'"""• 

the  n.axnn  non  omne  r,n,>,l  licet  honexlumci,  h„t  I'l  ^  '  ''•'■^"'""" 

'="'''1<--'1  thongh  a  harsh  oue  wh.^e  or  '         'V'f '"'''■''""'  "'^'  '•'^'''*'*  -^  » 

•  ■  '■.....cur.,,, «.,  „v,t , J    ;  ^:™^: ,!:;;;7:;'"v'- »"■«■■'  ■-. 

..»j  ,-w,,,„  „.„:„  ,.„,::■  .^,,:f:ir-'',  '■'""■  "■-["• '-"  ■"'"■- 

fiivor  or  th.  A|,|,..||a„,,  '     =  \"  "^  ''»""»\''f  "■"  Mmok  ...Wj  i, 

JmlSiiii-nt  of  tlio  Court  bolow  rovlOl  will,  „„,'>,. 
pon.,c.„.  of  ,1,0  Court  J,do„<U.„„i,°:,'^;:'*/~"  ""'"'A'  "f'''"  «- 

■■Jo,„„,„.,„,.i,„£,f,„,.,„„   '  "■  "  '  '"■«"  !»'.  douiior;,  .ou  4  u„o  „eti„„  i,„ 

Bcthune  d-  Dunkin,  Attorneys  for  Anpellmt  '         '        J"Jy'»ent  reversed.  '" 
C.  ^'.  CArnvVr,  <^.  C,  Counsel.        '^      '     '  •  , 

i^06r  cC- J/o«^,  Attorneys  for  liesnondent 
(S.B.)  ;    . 


D»vld 
ThomM. 
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COUR  SUPERIEUR 


mollis  ou  Uccors,  dont  lo'oom  6iu\t  port6  Rjir  lo  Trptik  Atrial  ddHiiisio-Roven- 
(licntion,  no  I'nvnit  point  nigni  ot  nvait  6t6  remi)lnc6  p|![|'j(*>  nutre^tpii'avnit  (6t6 
8ub«titu6  ft  m  plncO  et  I'livait  Hlgii6,  mm  aiicuno  n\ontioil»  doyflulto  subntitution 
dfi  persoiincs  dans  lo  corps  du  Procos  Verbal.  Aprds  i[<nqu<»|e  constatant  ce 
lait;  Ic8  parties  *irent  entenducs  au  inerito.' 

Per  CariamJ-ha  loi  n'ublige  jias  lea  IIiiiRsiers  de  se  faire  Bccompagnor  de 
temoiiia  ou  recors  en  fnisant  left  fiaisios.  Cetto  forinalit6  qui  olait  exip;6o  par 
lo  Code  Civil  de  1007  a  6t6,abolio,  lors  do  son  enriglHtreinent  au  Conseil  Sup6. 
rictir  do  QiicUecj  on  sorto  qn«  la  Siiisie-Uovendicafion  qui  a  6t6  faito  on  cetto 
cause  est  valable,  ct  les  Rocort  dont  s'est  servi  I'jluissier  6taiont  inutiles.  (1) 

Ouhnct,  Morin  ct  Marchmd,  pour  Ic  Dcdnandour. 

Lafrtnaye  ef  Papin,  pour  le  Dofendeur. 

\  Exception  h  la  forme  ronvpy6e. 


MONTREAjL,  28  FEVMEB,  1837, 


Cora»^  Smith,  J.,  MaNDEiW  J.,  CiiADOT,  J. 

/  -No.  632.    •    \     ■■-■.•■    - 

ItoUand  v.J^anviir^. 

■■',*'  ■    ■ 

JiWrt :  quo  Ins  frals  snr  una  dntnando  MiMrieuro,  mala  lion  rapnoUtfn  on  Cour;  »ont  dfls  «u  Doraandenr, 
quoi<iuo  son  procureur  ad  Uleiircn  cflt  (JoinandcS  la  dtstroctloii  pair  la  declaration  priic^Uonto. 

Dans  cctte  cause  le  Derpandeur  rfeclamait  indopendamment  du  montaht  de  sa,. 
croanco ;  les  frais  d'une  action  anteiieuro  qui  nvait  6tQ  intpnt6o  par  lui  contre  le 
Defcndeur  pour  ik  mfimo  cause  d'actioii.  Cetto  premiere  actioh  n'avait  pas  6t6 
entree  en  Cour  par  suite  d'un  arfanga(M|ft  au  nioyen  duquel  le  D6fendeur  8'6- 
lait  oblige  do  payer  ces  frais.  Sur  la  declaration  qui  *vait'  6t^  signifiee  au  De- 
fendeur  dans  la  premiere  cause,  les  avocats  du  Demandeur  aviaient  conclu  a  la 
(li-itraction  do  leurs  d6penp,  en  sorte  que  le  Dofendeur  sur  cctte  secondo  dcmande 
Be  refusait  a  payer  ces  frais,  sur  le  principe  que  ce  n'etait,,  pas  au  Demandeur  a 
Icsroclamor,  mais  que  ces  frais  appartenaieut  a  ses  avocats  qtii  seijls  avaient  le 
droit  do  los  domandor  en  justice.  (2)  1.  * 

Per  Curiam. — Comme  la  premiere  action  n'a  jamais  6t6  rapportie  en  Cour 
.    la  distraction  de  depens  que  les  Procureurs  ad  litem  du  demandeur  rficlamaient 
n'a  cue  aucun  effet  et  n'a  pu  leur  transferer  aucun  droit  sur  ces  frais  que  le  De- 
mandeur sous  ces  circonstance?  est  bien  fondo  a.  rccevoir. 

2>oif7r<?  e<  iJla()MS<,  pour  le  f)emandcur.        1  •  , 

Zct/anc  e<  Classirfy,  pour  le  Dofendeur.     '1  < 

\  -  •  1      '        ,■>■■.■■•■      ■•'■■ 

(P.  H.  L.) 

^    : , ^ . : _ _ ^__ : . ^ _. __  , 

"1       (1 )  Ord :  10«7  Tit^ :  3  Art;  3  ct  Art.  5,  ot  Tit :  2  Art.  2.    1  Vol.  EdiU  ct  Ord :  pp.  110  ct  211  Ed :  de 

-^   185-i.  ,    .  ■■        ■   ^  .     ,■ 

(S)  2  Vol.  Kevuo  do  Lcgisl :  et  dc  Jar :  p.p.  62,120, 
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MONTREAL.  Mth  FElfeuAftY.  1887, 


Coram  Smtii,  J.,  MondelJ 

Vp.  1815, 

Strother  v.  To\rance. 


^      '  PROCEDURE— EX  I|UIT. 


J.,  ClIAOOT,  J. 


moved  to  rojoct  tlio  account  fylod 
lie  groiifid  of  its  iriRiiflkicncy  and 


Smith,  J.-ln  tl.is  case,  th?  Defendant  ]m 
move  for  delay  to  plead  until  a  sufllcient  bill  <  f  particul«r«  be  fyled  «'*""'3->^ 


B.  Devlin,  Attorney  for  Plaintiff. 

Torrance  <&  Morrifi,  Attorneys  for  Dcfcnda  it. 

(P.  w.  T.)  r 


Motion  rejected. 


/ 


MONTREAL,  28th  FEBEI ABY,  18M. 

Coram  Smith,  J.,  Mondelet,  \  J^  Ciadot,  J. 


No.  020, 


Hogath,  el.  al.  v.  Sco 


I,  et.  al. 


PLEA — PRE8CRIPTIOlUgpAOE8. 
Held,  that 
oath  as 

llic  1  lajTitifls  demanded  the  sum  of  £55  iL  currency  n«  ,!„„  fl.^™  /  *i.  • 
services  as  domestic  servants  of  the  Defendant  ^'  ^""  '^"'"  ^^'^'^ 


lat  a^Ica 
las  t^^^ 

rijSt 


Ilea  of  prcsrriptioii  afisainst  tho  domand  ofdoS 
»«*jimnt  of  tho  wages,  and  aver  that  tho  ODiiJ|oi« 


forwag08  to  bo  valid,  mu«t  tender 
kept  roRuIar  books. 


Tlic  Defendants  met  tlie  action  by  three  nl 
the  demand  of  the  Plaintiffs  for  wages,  prioi 
prescribed  by  the  lapse  of  one  year  prcviou 


as.  Tho  first  plea  set  up  that  all 
to  the  28th  February,  1855,  was 
to  tho  institution  of  the  action. 


The  second  plea  set  up  compensation.    The 
issue. 

The  Plaintiff  by  his  answer  to  tho  second 
15s.  currency. 

avom,c„ttlatalK«,kw»kcpli„„hichtho|-  ^  ""''  "" 


third  plea  pleaded  the  general 
pica  reduced  his  demand  to  £25 


Ap 


-vt^. 


£.  Carter,  Attorney  for  Plaintiffs. 
M.  <t  A.  Laflamme,  Attorneys  for  Dofendai  ts 
(F,W,T.)  ^    * 


ayments  were  entered. 

Judgment  for  Plaintiffs. 


«». 


'..:.  ;:f 


«%. 


-* — 


RUrERIOR  COURT,  1867. 
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tlONTRKAT.  SStli  I'Kllllir.VRV,  1807. 
tVfU/i  HmITII,  J.,    MoNDKI.KT,  C\  J.,   ClIAIIOT,  J. 

■^  No.  22M. 

Grhilon  v.  The  Montiral  Ofian  Stcamthip  Company. 

I'llOCKDL'ltE. 

llrM,  llrnt  nil  csi'i'iitliin  i\  la  form«  tyXoA  liy  i^ki'tu-H,  nut  ktjIliiR  Ihfiuiit'lvcii  Dofi'ii^titit,  cannot  bo 

\         ligiilly  iilt'iiiU'il. 

\    This  wiiH  an   mtion  n<i[aiii»t  a  so  calU'dvCoriioriition.     Oi^  tlio  return  of  tbo 
writ,  Iliitfli  Allan,   William  Kllnu)n^tOI»o  a\ul  Andrew  Alliin,  fyloil  ati  nppcar- 
\  nnoi',  viit  (Ji  DifauluiilH  Imt  as  p.urtios,   •'  at  wlioso  [tlaco  of  bn-iincM  in  ilio  city 

■;  of  Moiilrfin,  llio  writ  and  procoHs  in  iIiIh  iuuho  JKMit'd  was  ^ervl'(l.''    TIiIh  was 

followoil  by  an  oxccption  A  la./orme,  prudicatcd  on  certain  iiiforinalilics  in  llio 
service  of  jirocfss  on  the  i>rycii(/tf?i/'(,  aii^l  on  mindry /irri'gularitics  in  tlio 
riaintitl's  d^iilaration.  Tlio  c'onclnsion  of  tlio txoeutiiMi "\ynH  in  tlio  nanio  of  tlio 
DfJ'tiitlaufn,  oiiiitting  all  mention  of  tliti_naiiivs  of  ilte  juy'tieH  who  a}>pcarcd  and 
fylod  MK-'li  t'xci^ition.  .  /   . 

The  rininlitVs  moved  to  reject  ttiis  oxeeption  from  tuo  record,  on  the  follow« 
inpr  gronnil.s : —  1 

1.  I'h'c.uiso  tlu!  said  exception  liad  been  irrerriilarlyan(|  improperly  pleaded  and 
yled  in  this  canso  by.lho  said  Ilii.;h  Allan,  William  Kdmonstono,  and  Andrew 
Allan,  who  are  not  parties  to  tlio  cause,  and  who  have  not  been'  impleaded, 
or  inentioiieil  in  the  writ,  d,«jclaration  or  J>ailill's'  return  of  service  in  this  cause. 

2.  liecause  the  grounds  or  roasoiis,-«i«t  forth  and  aspigiitd  in  and  by  the  said 
\   excfplioit,  are  such  as  can  bo  pleaded  only  by  the  Defendant  in  the  cause. 

.^.  IJecaiise,  while  the  said  exception  has  been  niiide  nndviyiod  by  the  Raid 
Hugh  Allan,  William  Ivliiioiistoiu',  and  Aiulrew  All;. n,  the  reasons  of  said  ex- 
ception are  assigned  on  bihalfof  the  Defendants,  an  1  the  eonilusions  thereof 
purport  to  have  been  taken  by  the  Defendants,  aiK>  the  Defendants  tlierel)y 
pray  that  the  PlaintiflV  action  be  dismissed,  and  the 
't/f  CotO;  with  costs  against   the  I'lainiilf. 

4.  Det  aiisc  the  said  exception  discloses  no  right  or 
Baid  Jliiuh  Allan,  William  Kdinonslone,  and  Andfew 
to  pleati  the  said  exception,  or  to  assign  and  urge  anj 
fortli,  or  to  obtain  tliecoucUisioiis  thereof. 

5.  JJecjwise  the  allegatioiis  aiul  matters  in  said  exception  contained  are  con- 
tradictory, inconsistent  and  incompatible  w,itli.  each  other.  ^  . 

Smith,  J.-^\i  is  impossible  for  the.partfe^'  who  Tiytve'ajipcared  and  pleaded  in 
this  case  to  do  so.  It  not  only  does  iu>t  app^'ar  by  tin;  llecord  tliat  they  arc  the 
Defendants,  or  otherwise  parties  to  the  suit,  but*  they  thejinselves  distinctly 
aflirin  the  contrary,  alleging  as  a  moycu  of  exdeption  to  the  regularity  of  the  ' 
*S.  service  of  pj-ocess,  that  they  arc  not  the  Defendants.  TheV  have  plainly  no  bu- 
i?  sincss  in  the  record,  and  the  exception  they  have  put  in  has  been  irregularly 
fyled,  iind  must,  therefore,  be  dismissed,  with  costs.  Motion  granted  and  Ex- 
ception dismissed,  with  costs.  *-     ..^ 

/S.  TF.  Z>or«irtK,  Attorney  for  Plaintiff. 

/?ose  ^«&  ^l/o«|-,  Attorneys  for  Excipieuts.  ^. 
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MONTItKjil.  iWtli  flUIUrAllV,  IH<17. 

CVam  8m.i„,  j.,  Mo;«uk[«t,  Cy  J.,  Ciulot,  J. 
Ii!,an,  el  ai,  v.  irooc/,,  elal,  and  Diver,  d]>po:,unU. 

MOTION  iroit  MON^rH.       , 

Trl  JBt'  "'"^  "°  ^'■^'J"'^'''«  ^«>'''»  conROquently  amo  to  fl.oir  interests 
•n  r<v.pomF.uch  property,  hy  the  pnpnont  of  tl.o  pfaintiflV  deb  ' 

J^«^,  rowm.   Baul  that   the.  praetk-o   of/the  (^c.rt  J.itl.er.o  had  been  to 

Imea  under  ,„,*„ri.,  „„lc^  j,  b„  i,,„  p,cHl„ce  of  ,„  ,ct  ^,^0"  ,b7„7 
Cliargo  the  Pl„,„„ff,  j„d„TO„i.  „,,„j    I  ,  Iheposilion  of  il,il 
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fiUPEUion  couuT,  mm. 


w«K>a>.°«tBL 


"^ 


BjMrtfcU  to  Ih»  distiiilHitfld  mnon|pil  ttll  tlio  l1«^f«rnIiinl'«''«ro(lUow  ((encrftlly  f  Why, 
{iluiiily  iJRu  in  wliicli  no  Ouurt  of  Jiiitico  would  uvor  conncnt  to  pliutu  l\mn.  A 
quo«tion  nitiy  krmo  liow  fiir  thu  Rlioritris  jimliiied.in  receiving  nionoy  nt  all*'un> 
dor  itrotont;  in  niy  opiniort,  the  dutyo(  lliu  Sliuriff,  wiioro  tliiv  Defendant  will 


not 
unitnii 


|»iy   [rtuvlv  luid  Mini|i(y,  in  to  go  on  nnj  nolf. 
tiiuiouK  in  grtkulin](  tiio  riaintitlV  iuotioi>. 


On  tliti  wholo  tlio  Court  it 


iltlhme  A  Dunkjn,  Attornoys  for  riaintiiTs. 
Daij  d'  Cramp,  Attorney!  for  Mo»it^  a/.  Opposacti. 
(a  B.) 


Motion  granted. 
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MONTREAL.  1«A  FimRUARY,  1M7> 

•  •  Coram  Smith,  J.,  Monbklet,  (C.)  Jv  Ciiadot,  J. 

,  j,  ,  No:  303. 

Leverton  etal.  v.  Cunninyham  it  JJoaton,  SiiKRirr,  mia.en  caute. 

Hp|d  that  Rlicrlir,  In .tlt'fkuU  of  A>|ir<-ionlinH^g|iM}ii  iuii<'(Un(l  plnrcd  In  Iwnda  of  a  gardltn  iTctBIc* 
cannot  bu  eom|>oUfd  to  pa^  tuoro  than  tliUtValuo  ur  tlu)  KouUii. 

.    TIliB  WHH ji  Fttie^  fkgninst  tlio  Shoriff  to  roproscnl  and  produce  certain  goods . 
i^oiKod'Sntl  placed  in  the  hands  of  hgardien  tVujffice,  and  in  dcfaylf,  to  be  held 
c^ntraint  par  corp»,  until  he  should  pay  the  full  amount  of  the  pluintitlV  judg- 
ment. '  •    ,'  '  \  '..    ". 

Sethtine,  for  the  Sheriff,  Bhowing  cause  :=—  '       "  . 

T^q  goods  were  seized  uqder  an  Attachment  before  judgment,  and  placed  in 
the  h<»iids  of  a  gdrdien,  whose  appointment  was  acquiesced  in  by  the  plaiHtiifH, 
and  sahctioncd.  by  all  the  proccO(l|ngH  in  the  cause,  and  the  judgment  therein 
IJnally  rendered*,  and  coiiso(iuently  tiie  SherUF  is  not  liAbloto  bo  inlprisoned,  by 
reason  of  the  non-production  of  such  goods  by  tlu)  gardien.  And  if  the  Sheriff 
wore  BO  liable,  ho  has  a  right  to  relieve  himself  from'  such  liability  by  paying 
tlio  oalae  o/  the  goods  ;  the  dt-maiid  contained  in  the  rule,  that  ho  should  pay 
tlio  plaintlHV  debt  being  altogether  illegal.  Moreover,  tji«  Sheriff,  by  fiis  answer  . 
in  writing,  hjis  pleaded  that  ho  was  more  than  70  years  of  ago,  and  as  this  is 
a  pr9ceduio  in  effect  fo  recover  the  i)laintiffs' debt,  and' not  to  punish  the  Sheriff 
for  any  supposdd  contempt  of  Court,  the  Sheriff  is  plainly  exer(ii>t  from  the 
operation  of  the  Contruintfi  pqr  corps.  Independently  of  all  those  considorationB, 
however,  it  is  contended  on  tho  part  of  tli%.  Sheriff,  ijiasmuch  as-  the  custody, 
'rule  ami  diarge  of  the  jails  and  of  all  the  prisoners  is^vin  the  Sheriff,  nyl'O  has 
the  solo  power  to  appoint  tho  gaolor  and  his  turnkey8,\tliat  any  writ  or  order 
which  tliis  Court  may  issue  directing  the  arrest  and  imprisonment-  of  such 
Slier,iff  must  prove  wholly  ineffectual,  it  being  impossibleVor  that  officer  to  be 
held  in  custody  as  his  own  prisoner.  Adams  vs.  Vose,  1  Oray's  (Maes.)  Reports, 
P.  51,  and  scq. 

Ramsay,  for  plaintiffs.  Tho  Court  having  already  held.that  tjio  'Sheriff  ^as 
liable  to  be  imprisoned,  in  default  of  production  of  the  goods,  it  is  unnecessary 
to  re-argue  this'poinj.    As  to  tho  pretension*^  tho  Sheriff  that  ho  can  only  be 
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compc  led  In  any  ov.nt  lo  p„y  .».«  ,„!„„  of  .f.,,  gcHHl.,  It  U  «nou«l.  .o  n,f.t  the  Ur^on^M. 

' wr'Hri  L  ?;"  r  '*''""^ '"''^'  "•"'  '^ ''^^^ '•"'"'-"•"•  "-^j-  -«»'  *-w 

the    1^2  ,r  '  T       ,   ;        ''"""''  '•""•  '^•"'  '^"'y  ^■'""''-♦'  »'y  !'•> -to'  ' 

by  th„  8l.c.nrtVo,.m«<iI.  n.  It  irtvol...  tl.««h,un|  .onclu,;..,.;  tl  at  tl.o  81.  rf.ll                   i        ' 
co.„.n.t  .ny  ononnity,  wUl.oui  Incurrln,  a„y  r«„|  ri.k  of  p..! „„t  ...I'lf^r  '         .       '^ 

debt,  or  who.l.or  .«  can  bo  relieved  fr«,„  li.e  dlcct  of  tl.«  writ  by  p,l,.  to 
v„  u.„f  are  K«od«.     TI.0  Court  l«  with  H.e  Hl.eri^i>-„  thi,  p<.int/  A^"  « 
c.  «t.m.  fr.,.,.  ,1,0  y„„„.„/  rf„  .J„«/;,«c«..lt  will  ho  found  by  r.fere.2 " to  t le 

127  No.  5,  and  .lo„«,„  on  Tit.  8.1,  Art.  0.  of  tl.o  6rd.  of  1007  tlL  tirS* 
prudenee  Invoked  by  tl.i.  oiUtion  l.„.f  ..on  cLangod,  ^  the  „.o      r     o  ab"  '       ^ 

«n.r  hu,.u.«c  rule  of  relieving  the  party  by  the  pay'nS  of^       vaC  !    tie  ■ 
goo<N  adopted  Jr.  ,tH«tcad.    AmI.o  CWt  hai  no  poL  to  aft^r  thoZ  ,  tf  ^ 

Rule,  .t  h««  no  other  altornativo;  than  to  di«,ni«.  tho  Rule  with  CoBfB.' 

iJarW  <(•  ^amwy;  Attorney,  for  Plainti'ffi.  liulo  dUnuMod. 

i^«?MMne  <£■  i/««*,«,  Attorneys  for  Sheriff. 
<«.B.i.  ,  ,        ,  ,      r 


•.^     ^^  MOjrritEAL,  t8th  FEBRWIET,  1867; 

.  Coram  Smith,  J.,  MoNDELKT,  J.,  QiiAnovX. - 

,4.*^-—      -  *  '       No.llOB.  '  '  '     - 

Clmdit  y.  Page,  et  al. 
''''tZ::^^^  ^— --  -  tenac^e.  the  .r«c. 

h£S'^r^''"  ^''"'"^'*f  ^''"««  »"«  »«ti«"  'for  damages  wlnclr  besieges  to 
tt    .    -T/"  ^'^^l'-.^"'*^"  of  tho  bad  working  of  a  thrashing  n.iU  eoKl  by 
the  Defendant,     The  jni II  was  bought  by  one  Timothy  Mas«onf who  paid  for' 
.«*«nd    never  showed   bnnself  .^^  th^.  agent  of  Plaintiff;   in  fact  ho  kcted  as 
pnncral      lie  ,s  .ncompetent  fli.,i  witness,  aa  he  gave  no  indi  ation  of  hi,' 

rTT  n  T  °'r'"  "'^  »-*i"«ony --^  therefore,  bo  struck  from  the 
ocord.  f  1.0  Plauu.»i  .s  not  entitled  to  any  damages,  as  he  ought  to  have 
.^n  ered  ack  the  Th,aBhing  m^I^hen  he  found  out  its  ^defects.  ^Jut  ini 
of  domg  tl.m,  ho  gotU  repaired  once  by  the  Defendants.  The  expenses  attend- 
ing tho  working  of  the  machine  and  his  loss  of  trade  which  constitute  tho 
damages  clauned  cannot  be  taken  into  account  under  the  circumstances  of  the 
case,  and  the  action  must  be  dismissed.   '  ■."'._ 

,  ■  Ouimct  Morin  d'  Marchand,  Attorneys  for  Plaintiff.       ^^'^'^  '^''"'''''^*       ' 
Duy  &  Cramp,  Attorneys  for  Defendanta.  *  • 

(P.E.L.)     ^     ^  '  -.. 
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S^UfPERIOR  COURT,  185Y. 


MONTRWAL,  28th  FKHUUAUY,  1857. 

Coram  Smith,  J.,  Moxdelet,  J.,  Ciiabot,  J. 


JfO.2253. 81^ 


Fisher,  ct  at.,  v.  Finfi^r,  ct  at, 

Nv/LL — KEVOCATION. 

Hold,  tlmt  a  tpstator  tnay  revoke  his  Will  by  any  writing  signed  by  hiui. 
written  by  liiiu,  nor  pottsess  the.  furmalitius  of  a  Will. 


Suuli  writing  need  not  bo     a 


Jane  Fislicr,  wifo  of  Pi  iest,  sued  tlie  Defendants',  and,  declaring  on  a  Will  of 
James  Fisher,  senior,  her  father,  made  in  Jitnuary,  18.12,  before  a  Notary  and 
witii»sscs,  alieg.ed  that,  tinder  it,  slie  was,  as  a  residuary  legatee  with  Defendants, 
entitled  to  an  account  from  the  Defendants.  She  alleged  that,  on  the  dtjath  of 
tiie  testator,  tlie  Defendants  liad  taken  i  possession  of  all  his  estate  real  and 
personal,  tliat  all  the  jmrticular  legacies  ;liad  been  piid,  and  that  thore  was  a 
considerable  residtie  of  lands  and  goods.  She  graved  to  be  at)j.iulo;pd  entitled 
mider  the  AVill,  to  the  tliird  of  these  lands;  and  goods,  and  that  a  jjrt>7«^c  should 
bo  ordered  of  the  property  if  requisite.       | 

The  Defendants  j^aded,  separately,  a  variety  of  pleas,  and  by  the  Ipst  one 
set  up  that  tlic  Will  Alleged  by  Plaintitis  to  lie  the  last  Will  of  James^f'isher, 
senior,  had  been  revoked  by  a  later  WjU  of  the  testator,  ma«le  in  Api'il,  1842. 
This  Will  was  made  in  presence  of  one  ^viitness  onl\-,  which  witness  also  wrote 
it.    It  was  proveil  at  Montreal  in  1851,  the  testator  having  died  previously. 

It  was  admitted  by  Plaintiffs  to  have  been  signed  by  the  testator,  but  it  was 
contended  by  *]'laintifls  that  its  operation  could  not  bo  to  revoke  the  solemn 
Will  of  1832,  ^that  it  wanted  the  formalities  of  a  valid  AVill,  aud  was  a  nullity. 
Authoritiv's  cited:  1.  Furgole,  Test.  p.  40,  and  4th  vol.,  ppi.  531,407.  Swin- 
burne on  Wilis,  Toller,  Executors.     Am.  Ed.,  p.  15.  "       \ 

The  Defendants  contended  that  the  Will  set  up  as  the  last  Will,  was  sufB- 
cient  revocatfon  of  the  Will  of  1832  ;  that,'at  any  rate,  it  was  sufficient  to  be 
lield  a  valid  Will  of  personalty.  Authorities  suljinitted  :  on  first  point,  Pothier 
Dons,  Test.  ch.  G,  sec.  2.  Toullier,  Tom.  5.  No.  G19  :  on  the  second  point, 
Williams,  on  Exeers.  vol,  1,  pp.  47  and  48.  *: 

The  Court  itiaintained  Defendant's  pretensions  on  the  first  point  and  dismiss- 
ed Plaintift''s  action. 

♦  ,  Action  dismissed. 

yl.  c&  (r.  JSoocrfsott,  Attorneys  for  Plaintifis.  - 

Mackaxf  &  Austin,  Attorneys  for  Defendant,  R.  Fisher.  =  = 

Bethune  &  Dunkin,  Attorneys  for  other  Defendant. 

(II.M.)  •  _  ' 
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MO.XTREAL.  28X1.  PEBttUARY.  1857. 

Coram  Smuh,  J.,  Mondelet,  (C^  J.^CnAfiOT,  J_- .^-.— 

%  Samuclv.  Edmonstone  ct  al.  ^ 

expense;  tlu:t  jfa   "/a  j!:'"  ^^^ 

parties  oonnec^LJ  ^^H  U^  W>^r'"        '*"•  '''""'^  ^^^''^'  «-'  ^'^^  «'« 
and  of  n'o  oL  llf      '  ''"  """"'^'  "°^"'^^'  and  ..,./oye.  of  the  Bofendants. 

to  relievo  the  carrier  from  the  ner.t        /  7"^^>  "^^^'^^  be  so  interpreted  as 

ling,  and  delivering  o^Cl  at    ^^^^^^^^        "!  ""  ^"  ''^  ^^'^"'''•^«'  ^-^-    ' 
the  precise  legal  :ftoct  o^^^^tl^^^^'    ^^''^^  -gl't  be 

^vhich  the  Carrier  is  ordinarily  •Ji:.rintro         7  T'  "'''^''^"'  "^^"'•'^«' 
and  Montreal,  under  a  BilTo    T    ,  '  ^""^'  *^''^^*^"  Q"*^t^« 

admit  of  serious  tu^  U  t^^^I^::'!  ^^tT  ^^'^  f^^^^^^^  -^ 

kind  of  reference  to  gross  negliger'nirt  I    .        "7        '""  ''"^  ""       ' 
^  fc-ndants.     In  the  pi^ent  csf  £1-     !    T  '  '"^  '''"  P"'*  ^^  ^he  De,      " 

attributaUe  to  ^'^:Z^^:St'''''''^  '''  '"""^^  ^^  ^^^'^ 
«  ".oved  fronvtho  hold  of  the^JiXer  Id    ht       T'  ?'  '"'"P^^^  *"  ^«  ^«- 
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R»»n„ei;      tli6  link  of  tlio  merchant  from  tho  time  they  left  Iho  ship's  tnckK',  ainh  ns  the 
Kditionjitono,"  goods  were  prM'cd  to  bo  jn^good  order  when  phiccd  ou  board  the  ligliter,  tho 
Defendants  cannot  bo  held  liable  in  tiro  present  case. 

Smilfi,  J.  The  Court  is  dearly  of  opinion,  that  tho  rjaintifTTrflist  recover. 
It  is  impossible  for  the  Defendants,  where  they  aro  charged  with  gross  negli- 
gence, to  attempt  to  screen  themselves  behind  such  expressions  in  , tho  IJill  of 
Lading  as  tho  attention  of , tho  Court  has  been  drawn  to.  The  Defendants' 
contnict  was  to  deliver  in  good  order  at  tho  Port  of  Montreal,  and  as  they 
plainly  failed  in  their  duty  in  this  roj^pect,  thoy  must  pay  tho  damago  claimed 
by  the  present  action.  "  ' 

Judgment  for  Plaintiff. 
'  i?r//t?/?<e  <£•  i)?/wA:/«,  Attorneys  for  Plaintiff. 
/?os(;£&  ^o«A:,  Attarneys  for  Defendants. 
.         (S.B.) 
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MONTREAL,  28th  FEBttUART,*  1857.  *' 

Coram  Smith,  J.,  Mondelet,  (C),  J.,  Cuadot^  J. 

No,  445. 

"       ,  Brewster  et  al.  v.  Hooker  at  al. 


Held,  that  tho  Carrier  has  aright  to  retain  possession  of  tho  goods  carried  until  tho  whole  TrciKhtbe 
paid,  oven  where  i\\o  freight  is  at  a  ^xcd  roto  per  packo^sc,  and  the  goods  not  all  ready  fur  delivery. 

This  was  an  action  en  rcvendicatton. 

The  declaration  alleged,  that  tho  Defendants  had  carried,  from"  the  Port  o^ 
Oswego  to  tho  Port  of  Montreal,  134  barrels  of  water-lime,  tho  property  of  the 
Plaintiffs,  at  Is.  Od.  per  barrel  of  freight,  to  bo  paid  oil  flie  duo  delivery  of  the 
property ;  that  on  tho  arrival  of  the  goods  at  Montreal  the  ph'tintifTs,  "  accord- 
"  ing  toj.tlie  .custom  of  merchants,  and 'tKl&  trade  in  thai  behalf,"  on  being 
advisediof^'^ir  arrival,  commenced  carting  the  goods  to  their  own  stores,  but 
after  carting -55  of  the  barrels  thoy  were  prevented  by  tli^  Defendants  from 
tiiking  the  remainder,  on  tho  pretence,  on  tho  part  of  the  Defendants,  that  the 
whole  freight  must  be  first  paid  ;  that  thereupon,  thq  Plaintiffs  duly  tendered  to ,! 
/the  Defendants  the  freight  on  the  55  barrels  and  orr  2  cartfoada  of  the  remainder, 
offering  at  the  same  time  to  pay  tlie  freight  on  each  cart  load  so  soon  as  loaded 
and  ready  for  delivery,  which  Defendants  refused  lo  accept.  Tho  prayer  of  the 
declaration  was  in  the  usual  form  in  such  description  of  action,  with  the  addi- 
tional demand  that  the  Plaintiffs  should  not  be  held  to  pay  freight  on  more  than 
each  b«rrel  or  cart  loaii  at  a  time,  accordingly  as  the  sadio  should  be  ready  for 
delivery. 

The  plea  alleged,  in  effect,  that  tho  Defendants  had  a  lien  for  tho  whole 
freight  "  on  each  and  every  barrel  9f  the  said  water-lime,"  and  that  Plaintiffs 
had  no  right  to  remove  any  portion  of  the  property,  without  paying  tjio  whole 
freight.  * 


flfAiwe,Jbr-Plaintifia4 — ^^ba-^i^ 


„of  the  JQajri^eiLlajiot  .QnlyJ;oj- 


earry  safely  but  to  deliver,  and  until  his  contract  in  t^is  respect  has  been  duly 
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^     rc.rfor.„ccl  i.o  .s  not  enfllcd  to  freight-Angl^ffon  the  law  of  carrier8-8282.  BrowsU-r  .t .. 
A   «n  excout.o„-  to  this  doc-trino,  the  law  ha«  granted  a  lien  on  the  goods  cS   hI^  ^ 
for  the  „npa,.  p^,ce  or  caniag,  thereof,  which  Is  considered  to  authori.     he 
d  tenuon  of  the  goods  by  the  carrier  until  the  freight  is  paid,  but  this  w     no 

Z  of/     w'Trf  ''''^"''''"'«'-^'''""^^^«^3^f«'^  The  pay" 

mentof  re.ghtnnd  thedeliveryofthecargoardro«Je7a«^aets  whichSL 
party  ,s  bound  to  perform,  without  the  other  being  ready  to  perfonffL 

8  aue  „,  respect  of  each  and  every  barrel  of  the  water-lime  referred  to  in  the 
plead.ngs,  and  that  Plaintiffs  can  have  -no  right  to  remove  a  sinJl       ,     • 
C^rayingthe  .eight  on  the  whole  consigle^HZ^^':^^-^;       •        - 
such  consignment  may  not  even  be  ready  for  delivorv      «    i     ^"'"'"'''''.  °^ 

'   been  d    •       \      T  "  P"'''°"  "'  ''''  S''"^'  ™«"««««d  >«  the  bill  of  ladilha,  / 

^i  t::^;:;;^  u  ^^^^^ r^-  ^^  ^-^'^k  ti.  .mai:d:r:it    - 

„aii3  dtt mod  unfl  the  whole  freight  is  paid,  but  it  has  never  beeh  ruled  that 
in  a  ease  I.ke  the  present,  where  the  freight  has  been  tendered  for   S  In     ^ 

'  z :::?;::: ""';  '"V;  '-^'-'^  ^  ^^^  remainder  of  the  gooi : « :  ■  ^ 

.fixed  rate  of  Is.  Of  per  barrel,  the  carrier  can  refuse  to  deliver  such  portion  of 
these  remam.ng  goods  as  are  actually  ready  for^eliverv   JhL.7  '         ? 
advance  of  the  whole  balance   of  freil.f    ^  ^''"^''{'  ^»t''«»t  pa>^ient  m 
partofthe^arriorof  even^^^^^^^^^^^  no  pretence,  on  th6 

delivered  isplainly  more  than  sufficient    n^Xf  to    J      \ 
is.  6d  o.n  each  barrel  thereof.    There  is  no  law  to  au  :o  J'^^^^^^ 
earner  to  dohver  portions  of  the  cargo  at  a  time  as  they  are  ready  tdlltry 
He  .manifesly  bound  to  deliver  such  portions  the  f«oment  they'a  ria^S 
T^^^^t         T'*''^  fr-S'^*  thereon,  particularly  tS^^^l 
where  such  freight  is  easiy  ascertainable.    To  maintain  a  eontrary  doctrine 
would  be.  m  most  mstances,  to  compel  the  consignee  to  incur  grlat  los*  and 
damage  by  the  exposure  of  his  goods  on  the  wharf^ntil  the  wholf  con^^^r^^l 
coud  be  landed,  leaving  him  the  very  doubtful  remedy  of  an  acZTlaw 
agamst  the  captain  of  the  vessel,  who  may  never  return  i  the  por  where  Z 
go<,ds  are  delivered.    Moreover..it  is  established  by  the  whole  of  the  Pla   tiffs' 
witnesses,  that  the  custom  of  trade  is  distinctly  at  variance  with  the  De^ndr^. 
pretentions,  and  the  Defendants'  witnesses  themselves,  who  are  in  the  main  com- 
mon earner  are  obliged  to  admit  that  the  practice  is  to  allow  the  whoCo 

t'Tn'r  :  'Tr'"^  ^^°'^  ''"'  ^'^  ^«'  *»»«  freight  only  after  ddvT^ 

Monk  QC,  for  the  Defendants  :-Howeyer  inconventnt  it  may  be  in  praT 

tice.  the  law  is  no  doubt  such  as  is  invoked  in  the  Defendants'  plea. '  TkZ!Z 

has  a  hen  op  each  and  eve^  barrel  of  the  goods  for  the  payment  of  th^ri  I 


i 


^ 


::.p 


%■■"  -■  -  '^  ■ 


■iJTitnrnimi  li  I      f.r  V.  'aw  allows  Him  to  refuse  dfl- 

~:7%^W  7Z  a'J^'^''  "«*'  tt«  whole  freight  is  satisfied.-Abbbtt 
on  Sh,p>«^,  P.  377.  Such  being  the  law,  no  custom  of  trade  to  the  contrary 
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.  can  lie  Ii>-,'!illj  ploftdwl  or\  pFovod,  nnd  tlio  oviilcnco  offered  hy  tlio  riaintiffd  in 
xtliis  respect  imist  coiisefMioiitly  bo  njcctotl  from  tlio  record; 

^Viif/i,  J.  The  I'ati)  oV  tliis  ease  must  turn  eiiliiely,oii  tlio  questiun  of  lien.» 
Tliere  (-atfi  1)0  IK)  (Itiiil.t  tliftt  llie  Carrier  lias  a  lit'U  cii  tlio  whole  eargo  fur  tlio 
j)ayiueiit(^f  lii.s  iVelght,  mm  the  law  eoiis((|.iieiitIy  allows  tlio  Carrier  to  retain 
posscssioiiOf  the  cargo  unljil  tlio  eiilire  freight  is  paid.  Tlie  payment  of, the 
fieinlit  an<l  till'  delivery  of  ^Iie  cargo  jire  eoncouiitaiit  acts,  Freight  is  in  its 
ii.ituiv  iltidivisihle,  aiul  the  li\n  llieiefor  runs  over  every  band  and  portion  of 
the  cargo.  Holt  on  Shipping,  p.  4 7(!.  Applying  these  principles,  therefore,  to 
the  present  case,  it  is  <juite  plain  that  the  riaiiitlils  eaiiiiof  compol  the  DefetidantH 
to  deliver  the  goods  in  the  luaii'ier  claimed  hy  their  deeliiralioii,  and  that  they 
timst  paV  the  whole  fivi:;lit  hefore  thcv  can  ri'iiiovo  a  siii<j;le  bairel  of  the  cnr-ro. 
As  to  iheY'iistom  set  Up  hy  the  plaintiffs,  it  p.lainly  catinot  prevail  in  the  face  of. 
the  law,  m'tt  even  if  it  wi'i-e  coiiHecnitcd  hv  a  practice  of  DO  years. 

Jiiilgmeiit,  dee!j|riiig  rijiintifl's  proprietors  of  the  goods  seized,  and' ordering 
the  Defeiuhmts  to  deliver  them  to  the  I'laintill's  on  fiic  payment  of  tlie  entire 
freight. 

Jjclhnnc  d'  i^K/'/H,-Atfonioys  for  riaintiffs./ 

Jiose  ({•  Mii>i^;RHs^\\vy»  for  l3efendaitts»^- 

•  MOXTKEAL,  28Tn  FKBRUAUY,  1SB7. 

Coram  Smii(ji,  J.,  Mondelet,  (C.)  J.,  Qiiabot,  J. 

'  '       No.  I8H. 

,  ^    '       Price  V.   Wilkinson  ct  al,  ■        w,r   , 

ttcld,  that  SlierifT  can  compel  rinintilT  tomako  all  necessary  ailvanccs  for  tho  proper  rare  and  saffe 
keeping  of  moveables  under  seizure,  anrt  that  in  default  of  paymt-nt  of  sucln advances  Khorilr 
and  guardian  shall  bo  diachar^(ul  from  all  liability  in  regard  to  such  care  and  safe  kucitihg. 

This  was  a  Petition  presented  by  the  Sheriff,  demanding  an  advance  of  money 
by  thcPlaintift",  to  cover  the  cost  of  the  caro  aiid  saAi  keeping  of  a  certain 
steamer  seized  under  a  writ  of  saisic,  revcndication,  and  nraying,  that  in  default 
of  paj'ment  within  such  time  as  tho  Court  should  orde^  the  Sheriff  and  guar- 
dians should  be  discharged  from  all  further  liability  in/the  prepii&cs. 

^<Mar/,  for  Sheriff,  relied  on  the  case  of  McGIure  ^nd  Shepherd,  Stuart's 
Reports,  p.  76,  where  the  Court  held,  that  the  Sheriff  was  liable  as  gardien  for 
the  proper  care  and  safe  keeping  of  effects  under  seizure  as  in  the  present  case, 
and  that  he  Lad  a  right  to  be  paid  all  necessary  advances  to  that  end. 

Bethune^  for  Plaintiffs,  denied  the  authority  of  the  Court  to  relieve  the  Sheriff 
in  tho  manner  demanded.  The  Statute  regulating  the  office  of  Sheriff  (p.  167 
Rev,  Stat.)  recognizes  such  a  right  as  is  claimed  here  en  the  pa^t  of  the  Sheriff, 
in  the  case  of  seizure  and  custody  of  rafts  and  timber,  but  there  is  nothing 
either  in  that  Statuteor  in  theOrdjnance  of  1667,  authorizing  any  such  application 
iiLajsaseiikathcptegeotyandaUhoHgbUifredmu^entatorsoHtbeQfdtBHnceof  166?- 


•j?  >(. 


declare,  that  the  jurisprudence  in  France  was  to  allow  of  such  an  application 
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gcueraJly.  ,  ^*'"  "'^''^^d  ^o  every  ile.scnj,tion  of  seizure minin.otal. 

-^^^'M,  ^    TI,o  Court  is  unnni.no«sIyof  oniniL  to  rrr.nf  n  /      ..    '   ' 

cat.on,  nml  consc..,,.e,..ly  orders,  that  tho  Pll   r«l    if         i      ''''''"'  "'^I^"'  '■  ^' 
wiUnn  fifteen  days  fi-om  tl.o  so  v ico  of  tV       f  ''"^  "^'^  '"  *''^'  ^'""-"^  i^'        ^ 

Wain.iir  or  J.i.,  Attorney,     ndTTfuVT'"'"*  '"  ''^'»  ^*'"»'«'f  «"  ^Ho   !^      . 

following  authorities :  .Youv.  I     ^1!^  T'!^"  "^  ^i'?  ^''"^^ '«  l'«^«J-  «"  ^''0 


/•„ii      .  7  7"^ »'"•      *"u  "Pinion  01  tho  ( 

A^^ngaut^^i     :^,^  ,,„^^,^^^^;;^ 


of  1607.     TU.33,Art.iO.^  1  Pigeai.,  p.  040 

ffi'liri/  Stuart,  Attorney  for  tho  Sheriff. 
Bethune  d;  Dnnkin,  Attorneys  for  Plaintiff.    • 
A.  d  G.  Jtobcrtson,  Attorneys  for  Defendant. 

(8.  B.) 


Jouase  on  tho  Ordi^    ;i^*^>^ 


Petition  allowed,  (l) 


MONTREAL.  28  FEVRIER,- 47. 
Coram  Smith,  J.,  Mondel^t,  J.,  Cabo*,  J.      '  ^ 

*   ^        No.  289.  't    '{■ 

-^fii*  V.  iS'c'«Vca;  et  aj.  '         "  . 

Jua6 :  que  dans  unn  action  contro  un  VoftimVp  Vv™™^  />      • 
«.n  rcfus  U-cn  dlablir  la  valour,  dan,  sc   ^^.^ZT^^u^^,  ?'°"'  '*»  ^'"""  'I'-"'''*'-  P-«Ju., ;  «ar 
f6ro  le  Wrmcnt  au  Dcmaudeur.  /  «"t«rrogatotrc»  sur  fails  ct  articles,  la  Cour  r6- 

,    Les  Dofendeura  interroir^s  sur  fait<»  Pt  »iH/.?«o  ,  i  *•  ,  , 

Lors  de  1  audhion  au  merite,  le  Demahdftni-  ^ff^W  o^ 

constater  et  ensuite  enrioj :;;:'!!""  ''  "'"^"'  ^"  ^^'"^^"^-^  Po-  ^- 

Za/renaye  c<  Papin,  pour  leDemandeun         . 
aemer,  i>mon  et  Dorion,  pour  les  D^fendeurs. 
(P.RL.) 


0)  Ttaij  ■  HcT.  *trhfp-4»8^ jteta  r.  JDenwyOT. 
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"•         MONTIIKAL,  28  FEVniEHJ  1857.    „ 

Coram  Smith,  J.,,  Mondbl^t,  f .,  Chabot,  J. 

■=-^:r--.  Nrt.  648. 

Damour  ct  al.  v.  OuLffue. 


V 


Jug<i ;  1  .'Quo  lo  ciir<i  n'a  pna  lo  droit  do  prtsider  Ics  ogBcmbltfij*  do  Fabrlqucs  ct  no  dott  occupcr  quo  la 
place  d'h<»iint'ur.  x  1 1     *  n 

2.  Qui!  c'-nt  nu  marguUUcr  en  clmrgo.  ot  en  son  abscncd,  an  second  margiillUcr,  H  prdsidcr  telle* 

MscmbliScs.  I  !■   J  »  1.1  1 

3.  Quo  In  prfBldpuco  du  curt*,  nonobstant  lea  [protcibtiona  d'uno  partlo  dea  notaWca,  renU 

tellt'8  assemblies  nulles.  .  I  i        .  • 

«.  Quo  Ic  lledistro  dos  Dolih(iratlons  dott  Mro  tcnu  par  ^o  mnrmiillior  en  chargo,  ct  dans  lo  coa  ou 
n  110  Halt  nl  lire  nl  Ccriro,  Ton  pent  fairo  dresser  lo  pr.|<;ts-vcrbal  par  un  iiotairo,  comino  «;ola  so 
pratlquait  en  Franco,  sous  Tancien  droit  qui  nous  r<!Kijt.  \ 

Les  Deiimmlours  par  leur  lloqufito  libclleo  U  plaignaient  do  rill6galit6  (lo 
r^Icction  (Ui  Di'fencleiir  coipme  marguilliiM-  dc  IfQuivre  et  Fabriquo  de  1«  paroisso 
'  do  Ste.  Pliiloinisnc,  ot  concluaient  a  rcmamitibn  d'un  writ  do  Mandamus. 

Les.l)emandeurs  contestaicnt  cctte  6Iection,ict  en  dciiiandaient  la  nullit6  sur  le 
princiiKique  lo  euro  avail  preside  rassembleo|de8  faljriciens  malgro  I'opposition 
d'liu  certain  nombre  d'entr'eux,  et  nomnicraef  t  dos  Deniandcurs.  / 

Lo  Dcfendcur  rcpondit  a  cetto  rcquuto  en  Jallogiiant,— Que  rusngo  g6n<?ral, 
dans  toutes  les  paroii^ses  du  Cas-Canada,  est  ^e  faire  presider  ces  asseinblees  par 
■  lo  euro  do  la  paroisso;  quo  cet  usage  avpit  6t6  suivien  la  paroisse  de  Sto.., 
Philomono  depuis  son  erection  civile,  et  quoj  dans  tons  les  cas,  jtersonne  no  s'e- 
tant  alors  oppose  a  la  pr^sidenco  du  cur6,  il  fen  avait  acquis  lo  droit  par  le  con- 
sonteincnt  tacite  do  rassemblee.  | 

Le  Defendeur  produisit  un  extrait  des  de|!ib6rations  do"  cetto  asscmblee  cer- 
tifio  par  le  cur6  qui  so  disait  d«positairo  d^  Registre.  Un  grand  nombro  de 
temoins  turent  entcndus  de  part  et  d'autr<i  Les  Demandours  prouvcrent  que 
lo  cure,  malgr6  leurs  protestations,  avait  riorsisto  a  presider  Tassembl^p,  et  h. 
mettre  aux  voix  Ics  propositions  faites  p^  rassemblfeo ,  qu'il  avait  dress6  le 
proces-verbal  et  avait  proclam6  le  Dofende^r  61u  coramo  marguiliier,  lequel  en- 
suite  prit  place  dans  lo  Banc  d'CEuvre.  Lo  Defendeur  prouva  par  MM.  Brossard 
et  Moreau  que  I'usago  dans  les  paroissos  eaft  que  le  cur6  prfisido  toujours  ces  as- 
sembldes.  II  prouva  de  plus  que  dans  la  paroisso  de  Ste.  Philoinone,  ces  as- 
semblees  avaient  toujours  ete  jusqu'alors  prdsidees  par  le  cur6. 

Les  Demandeurs  citerent  les  autorit6s  suivantes  pour  ddnaontrer  que  ces 
Bssemblees  doivent  fetre  presiddes  par  le  marguilirer  en  charge,  et  en  son  ab- 
sence, par  le  second  marguilHer.— Repertoire  de  Guyot,  Vo  Marguiliier,  page 
827,  2e  col,  3e  al ;  page  328,  dernier  alin^a  do  la  lero  col. : 

"  Les  cur68  ont  le  droit  d'assister  tant  aux  assemblies  particulieres  qu'aux 
"assemblies  g6n6rales.  Ces  dernieres  sont  composdesdes  personnes  les  plus 
"notables.  Les  juges  peuvent  y  assister,  mais  ils  n'y  font  aucune  fonction  de 
**Ic«r  ministere;  ils  n'y  sont  que  comme  habitans,  sauf  k  decider  sur.le  tri- 
*'  bunal  les  contestations  qoi  pourraient  s'dlever.  ^ 

«« T.fta  ciirpR  y  tiennpnt  la  premiere  place,  et  sont  nomm6s  les  premiers  dana 
"  les  delibdraiions.    Le  premier  margrUllier  priside  et  recueille  lei  tuffrages. 
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1  vo.,  I^ro't^CivilEod6siasti,,„oFran9ai».p„rd«'chamno«„x  p  211       Ar,M 
du  Parloment  (111  2  Aviil  T?^^  Bn,„o««  i      <  i  ""l"^'"'^,  l^^  ^m.     Arrftt 

jWncn^cVodoR^rL!  '  ^"''^'''"""^^'«^         P'''-'"'^  d«  St. 

"  romlant  los  trente  ann6es  qui  pr6c6d<ircnt  la  revolution  "  .\U  M    i    n^ 

"prc.cn,.,  clJe  noCllt"     '„„  "' '""f""""™'  ""»  ™-'<>  P-c.  ,„'il 
"  n,ic.rc  pl*e ;  .J  ,„.  d.„.  T^w  "o."'!"  "I  ^' "'.'"'  ""'»  '"  F- 

Les  Demandeure  pr6tendirent  de  plu8,-Que  le  cur6  n'avfln/n«.  I         ^    ^ 

>    BnUon,  V9  fabriques,  p.  228,  No.  11, 
V«>  Marguilliere,  p.  237,  No.  2. 

>»■.,  iu,.^uo  I'uMg,  q„i,  d.t-.l.  «;;Sri  d^^*^!^'""^  ^"  '"  ""^"  ^' '" 


Doinonr  et  •!,, 

V. 

Oulngus, 
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pays  8ur  la  pr^sidence  d« 
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couii  strrEniKUKE,  mi. 
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Hi.,  tcllcs  ft>»«oii\l>lce«.  Nous  n'cnteiKfiuis  pns  docijor  lo  crw  oi'l  In  prt'BlJouco  par  lo 
ciiru  iriuiiiifl  oto  micuiifinOit  opposco  oil  contcsteo  ilurant  louto  lu  ilurtso  de 
I'nsHcmlilcoA  I'niis  lcr-tn«  nctut'l,  il  est  prouv6  quo  les  Deinamloiirs  no  Bont  op- 
po^os  fi)iitH'lIyiiil?tit  ti  111  prt'i«itloncc  (111  cur6,  qui  (I  pcir»i»t6  h.  ganlcr  la  prd'si- 
ilciico,  mi  iifiiul'tK  rupcr  hi  p!|u';o  d'lioiuiDiir, 

II  est  ccrtasi  quo  la  loi  no  donno  pas  Ini^prt'siilonco  nil  cur6  ;  on  Borto  quo 
cctto  election  ckt  miUe,  vft  (juo  I'assembleo  t'lait  iiullo. 

Dans  la  villtil  do  Trois-Uiviorce,  la  question  i'cst  pr6Benteo  il  y  a  bion  dcs 
tiun6t;H,  lorsquo  M.  lo  euro  Cadioux  voulut  prcftidcr  rasWinbld-o  dcs  notablos  r6u- 
nis  pour  6liro  un  \narguillier.  On  lui  oflVit  la  prcmiero  ])Inco  opios  lo  mnrguil- 
licr  en  ehnigc,  inm»  il  s'y  refusa  ct  po  rctiia.  L'assemliico  ayant  proe6d6  bohb 
la  presidt'nco  du  nmrguillior  &  fairo  I't-lcction  vouliio  par  la  lol»  Ic  procus-vcrbul 
dcs  proeedeH  fut  ruAigo  et  ccrtfto  par  lo  pr6»idont  etpartic  dcs  notables,  ct  cotto 
ileclion  tut  eonfirniQc  par  les  tfibunaiix. 

C'A«Ao/,/.— rar  la\loi  lo  euro  n'a  pas  lo  droit  do  prd-sider.  Jo  rtf^ro  mix 
n^'toritctf  suivnntcs :  Anc.  D.onisnrt,  V*'.  niarguilliers,  No.  40  ;  Nouv.  Denisart. 
V".  fabiiques  dcs  paroikses ;  "  C'cst  le  premier  luaiguilliqr,  ou  en  son  absence, 
"  lo  second  (jui  proside,  etc." 

Le  cur6  a  Ic  droit  d'ocTuper  la  flaco  d'honncun 

L'usngo  qui  iesfc  invoquo  n'cxistu  pas  (jl'unc  manioro  univorsellc.  II  n'existo 
nucuno  prescription  cdflrtrc  les  dioits.des  notaU-es  qui  sont  reconnus  par  la  loi; 
ot  rusago  ne  pcpt  pas  joettra  la  loi  d^  c6t6. 

Dans  lo  district  dtj'Qu^'beV;,  sur  dcs  questions  analogues,  I'lisngo  n'a  6t6'd'au- 
cun  feffet,  etlli J^i?«  fofijours  repris  son  empire  lorsfjue  les  notables  se  sout  adress^cs 
oux  tiibunaux  du  pays- 
En  Franco,  lo'rsquo  lo  marg\iiltrer  qni  pr^sidait  I'asaCnibldo  6tftit  incnp^iblo  de 
liger  les  procedcs,  on  einploynit  un  notairo  pour  dresser  lo  proces-verbal  et  ricn 
ins  la  loi  ireinpAclio  ceci  en  Ckjjada.  ' 

[1  est  prouvo  d'uno  manioro  pas1r'y(0  quo  To  cur6  ft  preside  l'assembl6o  malgr6 
lea  tirotestiUions  des  dera:indeuis,\et  qu'il  a  refuse  touto  discussion  A  cet  6gard,  en 
disaivt;  "Nous  no  somines  pas ici pour  discutcr,  nous  allons  iliro  un  margpillier, 
etc."  Xuinstituteur  Terrault  ct  loVcinoin  Marteau  rapportcnt  qu^ jo  cuii'6  s'est 
servi  des  oxprcssiens  ci-dessus  et  auires  semblablos.  En  consdquenfeo  I'dlecition 
du  inargiiillier  Giiinguo  est  doclareomullo  et  raise  do  c6t6  avf  c  dcpens. 

Jugermnt.  La  cour,  apres  avoir  entendu  los  parties  en  cette  cause  par  leurs 
procureurs  res^iectifs,  oxamin6  les  temoignagos  et  pieces  do  record,  et  sur  lo  t^jit 
mliremont  delib6r6 ;  declare  et  ordonnfe  que  vft  qu'il  apport  par  la  pr^ttve  en  cette 
cause  quo  rassemblde  des  marguillievs  eft  notables  tenuo  lo  16  Sept.,  1 855,  en  la  pa- 
roisso  de  Sto.  Pliilomene,  district  do  Montr6al,  a  laquelle  assemblee  le  d6fendeur 
Jean-Baptisto  Guingue  all^gue  avoir  6t6puement  nomm6  marguilijer  de  la  dite 
paroisse,  n'a  pas  6t6  pr68idee  par  un  mar^illier  de  I'oBuvre  alors  et  \k  present ;  et 
vii  (jue  la  dite  ass>embl6e  a  6te  prfesid^e  pftr  le  r6v6rend  Louis  Turcot,  cur6  d« 
la  dite  paroisse,  malgr6  objections  dueroent  faites  k  telle  pr^sidence ;  r61ection 
et  nomination  du  dit  Jean-Bap^iste  Guingue  comme  marguilHer  de  I'ceuvreet 


r6di 


~(abnqae~3d  la  dite  p^olBse  do  Ste^  Jfhilom^nQ  &  la  dite  aBsemblde  est  uulle^^ 
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07 


1  mtx  1        '.    .'"*'''"".'  ''  '"—"•'-•"<-•  '-'it  Jean  na,,.iH,o  Guin- 
guo  «ux  dc.,.ons  do  I„  preHcnto  instaoco  ot  cauBo  e«  favour  dcs  dcn.aidours 

U/rennye  ct  Papin,  pour  lea  denmndcurs.  [     ' 

XeA/«Hc  c/ 6'a#».V/y  pour  lo  DtfcndcUr. 
C.  &'.  aemVr,  C.  Ji.,  Coneoil  pour  lo  mfcndeur. 
(PR.  L.)  -^ 


MONTREAL.  2S  PEVaiKB.  1887./ 

,      Coram  Smith,  J.,  MoNDELET,  C,  J.,  gliADQT,  J, 

Na  in.  j 

.  »rA,7«.y  V.  Crai,,  D6fendeur,  ct  Cra,>,  Opposant/et  IF/a/«.y,  Contestant. 
PuiviLEOB  CoNVENTioNNKL— Collocation.  i 

Lflurent  David  Craig  pro,luit  „ne  opposition  af^  de  conscrver  s„r  les  dcniers 
prove,„n  do  a  vente  de«  meull..  et  marchandiseTk  D6fcndeur  Jo  I  C  Z 
r6clamant  collo.at.on  par  privilege  pour  „„e  sornme  do  cinquant  lo L  S 
avait  pay^e  Ooin.ne  caution  du  Defcndcur  k  MM.  Galarnoau  o't  Rov  ^10'; 
d»  Defondcur,  so  fondant  sur-  „„o  dause  d'un  acte  d'atormoioinent  du  2  Wu " 

ae:;:,:tir  ?::^^^^^  «« n...e 

Dans  cet  acte  il  y  a  la  clause^uivako  • 

garantie,  ,1  aura  jusqu'A  concurrence  d'autan^un  droit  priviligie 


!■ 
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COUR  BUPKUIKIIUE,  1857! 


WhWniTr 


"~-s 


S 


I*  •■■;'«* 


f 


A  A 


"  mir  Ion  t'lFotn  <(t  miirolinniiiiMii  quo  [(oiirm  iifor*  |>oM«(&(|«>r  In  «!ito  piirlio  tlo  |»ro- 
"  riii(>ro  imrt  (J.  6.  II.  Craig  lu  P^ciulciir)  inait  i;o  en  autunl  souluinunt  <(ue  le» 
"  pnrtU'B  mix  pr^-Henttm  imiirrom  y  6tro  ct)ncern6i'i»," 

L«  10  Jiiiii  1850,  liAuront  I|iix1il  Ornig,  lo  cnution  pnio  iit  Mhs™  (lulurnonu  ot 
Koy  III  Hoiiiriiu  (Id  Jp3t)  pour  ot  ^  I'mupiil  dii  Dufuiulour  vn  deduction  do  luur 
cfi' iii<!<i  pour  ln(pi«ll<)  il  oV'fait  rjr'ndu  cniiliDn. 

Kri  coiiHiMjnorn'o  <l«  co  piiioii  mi  ot  th  la  (;onrcritinn  contomio  t1nn»  colte  cIhum 
do  rai'to  ci-linul  rc'lali'e,il  r6iMumatt  l«t  droit  do  cApvtor  petto  huiiiiiio  par  privi- 
k'^o  el  do  piuft'roHco  an  DtMiiluidour  ot  nux  autres  cr<!iancio"r»,  co  quo  lui  accor^ 
do  le  .fii^^crniiiit  do  distribntio*  / 

L«  Di'iiiundcur  VVIiitnoy  Aiontosto  In  coliocal ion  n<jcord6oi  Laurent  Davi J 
Craij^  univant  iion  privilogui— et  lui  iiio  lo  droit  do  Toxcrcor  au  prejudico  des 
nutres  froanriers  ;  par  Ha  (!oi/testation  il  inaintonait  (pie  lo  caution  no  pouvnit  ro- 
clanuT  aucuu  privile<.;o  Rur  (fes  nionlileH  a,  Hon  prfcjndifo  par  un  paiotnont  anlicip6 
du  dintiotinenient.  IjOh  int|talnientH  garantiH  par  lo  oiiutionneniont  n'utaiunt  «xi- 
gililoH  <]Uu  loH  Kix,  Ituit.ot  <l/>uzo  inoiH  aprutt  lo  pitiuineiit  tpiMI  avait  fait  ii  MoHHrH 
(Inlafncau  et  Uoy,/;'eft|-i\  diro,  longtcnips  apes  Li  saisio  ot  vento  dos  iiwirchandi- 
«es.     Un  |>!rieinont  ninsi  fi|lit  lio  pouvait  doniior  auoun  droit  ii  rO[iposant. 

Lo  privili'go  convenlionnel,  on  doliorH  do  eeiix  ctnblis  (jt  rccoiinus  par  la  loi 
8ur  lea  nioui)les,  no  pout  exister  an  deU  dos  conditions  exprosRos  do  la  conven- 
tion qui  I'a  croo,  Dans  lo  cas  actiiol  roxercico  du  privilege  est  subordonn6 
a  trois  conditions,  et  la  pronii6re  cello  dpn'etro  exercoo  qu'aprds  les  prcniiors 
pnieinenta  fuits,  il  n'y  a  de  jtrivilcjjo  quo  pour  les  trois  dorniers  pak-mcnts. 

La  diitJciim( condition,  est  uno  condition  do  terns j  lo  privilege  n'cxistcra  quo 
dans  dix-buit,  vingt  et  vingt  quatroniois  apres  la  date  do  I'acto — ;  La  troisieme 
condition  est  do  no  pouvoir  oxercor  le  privilege  que  sur  les  niarchandises  que  le 
debiteiir  atira  alors  lors  du  jjaieniont  exigible,  ou  au  moins  lors  du  paiement  fait. 
Or  aucuno  de  ces  conditions  no  bo  rencontrai.ont  pour  justifier  la  collocation, 
de  la  cnution.  Les  cr^iinciers  n'ayant  cofisenti  a  la  creation  de  co  privilege 
qu'a  ces  seulos  conditions^ on^ne  pout  le  fairo  naitre  et  leur  prejudicier  par  un 
paiejient  anticipo  fait  k  \\n  d'entre  eux  quelqties  joura  avant  la  distiibution  des 
ddbiers  ct  permettre  par  I&,  it  la  caution  de  repreudre  sur  lea  deniers  tout  ce 
qu'ello  aurait  ainsi  p<iy6.       ^    '  (  '  '      ■ 

'  La  caution  en  rdponse ;  prdtendait  que  ce  privildge  cxistait  formellement  par 
racto;  que  les  crdanciera  qui  I'avaient  souscrit  ne  pouvaient  s*en  plainj^re;  que 
tout  paiement  fait  par  elle  aur  la  crSapce  donnait  droit  k  collocation  par  privi- 
lege.     "■"  /      ..■   ^  '     ■.   "  •      ■ 

■  Smith,  J.f  La  contestation  eat  bien  fondSe,  et  le  Jugement  de  diatribution  doit 
6tte  rdform6;  Par  I'acte  de  composition  entro  Craig !«  DefendeiTr  et  sea  crdanciera 
.  ces  derpiers  K^t  consenti  d'accepter  15s.  dans  le  louia,  par  paiements  de  Q,  9, 
12,  15;  18,  20  et  24  mois,  et  k  cette  convention  intervient  I'Oppoaant  Laurent 
David  Cr^g,  de  sorte  qu*il  s'obligea  comme  caution  k  toutea  lea  dispositions 
'consenties  par  l€k  ddbiteur,  I'une  deaqu'elles  6tait  que  les  paiementa  aeraient  faita 
p^r  la  D^fendflur  aui  ^poquaa  mentionndea dana  ractflda coiflpoaitioD4-.JLflai- 


■^^ «T 


'devenu  caution  pour  lea  trois  demiers  paiemeots  ezigibles,  aeulement  dix'huit, 


COim  STTPEfiTElTRE,  mi. 


00 
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yy  «t  un  0   vlnf^tV,„tr«  moN.  „t  .voo  c«  privilege  q„'il  «ornit  p«,-6  pnr  pr^f6. 

otprolu,t.o„oppo«.non  pour  ol.tonir  co.to  «o,„,nh  pur  privl^^^o  i  r«nco..lro 
doH  H.,tro«  cr6H„ci«r«.     Jo  no  penno  pa-  .p.'il  puiK«o  k  .lire 

ftVanTtlrirr  '""""'  """"""  "  """'"^  ^'"" '"  '=*^"^«"''""  «»  "«  r«"t  payor 
2o.  Pur  un  pmcmont  nnticip6  il  pourrnit  ain-i  a.i6nntir  I'cffet  do  I'acto  • 
So    Un  pauMnent  anti.ip6  fait  Ban«  lo  consontomont  do  tous  Ie«  cr6and'er«  n«J 

cr^lrior'  ""  ^*"'*''^^'  '^''^"'^  "'""  ''"  conditions  6t«blios  par  tous  le, 

Jugcmi'nt  pour  le  Detnandour  ;  maintonant  la  conlontation. 
Ch,rrier,.lJorion  el  Dorian,  pour  J'Opp,.«ant  Laurent  David  Craig. 
-«.  et  O.  lafiamme,  pour  lo  Deuiandour  contestant 

(B.L.)  - 


/ 


MONtBEAL.  28  FEVElER,  1S87. 

Coram  Smith,  J.,  Mondelet,  J.,  Cuadot,  J. 

No.  M17.  ■      » 

Clarke  et  al.  v.  Clarke  et  ux.       .  -         , 

1^6.  que  lo  mdrito  d'uno  Exception  4  ta  tormo  no  pout  p«  6tn,  dlKrut^  et  Jug«  «,r  uno  motWn.      ;■ 

5«e<A,  ^    une  Exception  h.  la  forme  est  pIaid6o  en  cette  cause  sur  co  quo  la 

^^.^-JemmeduIWemleurquiest  commune  en  biens  avoc  lui.est  n6anmoin8  pour- 

su.vie  commo  separde  do  bions ;  pour  avoir  endossfi  lo  billet  de  son  mari  lo  IW- 

fentleur     LoDcmandeur  a  fait  motion  pour  faire  rejeter  cette  Exception.   Cette 

motion  devraU  6tro  accordoo ;  car  co  fait  ne  donuo  pas  lieu  k  une  Exception  pr<S- 

l.m.na,ro.     Co  d6faut  de  quality  affecte   le  m6rite  de  Paction,  et  U  defense 

dans  untolcasdovraits'appuyer  sur  ce  quelle  n'est  pas  obligee.    Je  consid^re 
quel  Exceptiop  est  irr^gulidre  etqua  la  mqtion  est  bien  fond6e. 
-      Mondelet  /.  Ce  n'est  quo  lorsque  I'Exception  a  6t6  produite  irr6guli6remenr 
qu  une  motion  pent  6tr6  faite  pour  la  faire  rejeter.     Dans  le  cas  actuel  la  ques- 
tion do.t  6tre  soulevde  par  uno  rdponse  en  droit  et  non  pas  par  motion. 

J-'iafto/.//.,  La  motion  nepeutfitre  presentee  et  re^ue  que  lorsqu'il  existe'des 

irr6gularu68,  mais  I'on  n'est  pas  regu  k  attaquer  le  m6rite  de  I'Exception  h  la 

.  forme  par  une  motion.    Nous  ne  sommea  pas  appeI6s  k  decider  du  m6rite  de 

Exception  maintenant;  car  il  faut  qu'une  r6ponse.  rfmurrer,  soit  produite  4 

encontre  de  cette  Exception  intit„l6e  « pr^iminaire"  en  dedans  et'Tla 

lorme"  au  dos.  '        '"v 

■|<-er<y.igo6crtoon,  pour  lesDemandeuni. 


'~DamieTliam$afj,  pour  les  D6fendeur^ 
Bed  vide.  Rules  of  prMtioa  Ch.  7  Eule  85id  p.  i«. 
iP.  K  Jj.) 
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com  flUrERTKTTnK,  IW7. 


MONTIIKAI-.  W  rKVUlKlhlllOT,     - 
Coram  Sunii,  J.,  MoNiteA:T,'i^li|^;;  ClVVtOT,  J. 
No.  IW. 


I>«n«  coMo  cftiiw,  lino  Opposition  nlln  (I'liiimillor  fut,  fiiitc,   |>ai*ilfty«ini 
en  c|iialitu  tlu  .TuU'iir  iiiituriQl  do  rck  miraiitii  a  In  votdu  don  biujt 
mir  Ini.  * 


Plttrher  v.  Qaiiynon  el  Oatiynan  Tuttur  Oppotant 
J»ttf.  I— Qiu<  to  p«m  m  p<<ul  pu  Mro  uihi  o|i|M>iltlim  <t>nini<<  Tnlmr  li*iritlm«  <!«  »»»  *nnipti(||i .  ^,      ' 

II  iillt'^iiiiit  quo  Ia»  h'wnn  nixmn  nppartr>nfiit>iit  i\  jcn  o4iM|  <!t  qirn^JSitnit  bioQ 
fondt''  a  <liMiiaiMl('r  In  tiiillit('«  ilo  cctto  fini»io  coinqic  XiMBPI  dt  m*  enfntilii  uii- 
UtitirH  |>r{»pi'ietairt*H  «lc  rimttHMihfomtUi.  , »  ,ij   ^ 

Lo  Ut'iiiiindoiir  n^pftndit  on  droit  «\  cotlo  Opposition  iiir  co  quo  nolro  Droit  n« 
rcconiiainxant  quo  la^tullo  dntlvc,  la  quaR^^  prino  par  ropponant  6tait  irr^gu- 
li(-ro  ct  iii>  lui  d»nnait  nucun  <lroitd(>  n'oppoHorii  In  voiito  don  l>icim  animK  mir  lui. 

At  Curliiin, — La  (pudit^i  prino  par  I'oppOMant  n*eiit  pw  roconnuo  par  notro 
Droit  qui  n'adtuut  quo  dc-8  Tutourn  dutifs  ;  en  sorte  quo  rOpiK>Hitiun  doitfttro,, 
rcnvoyio.     ,. '  '"  .■„ 

Oulmfl,  Aforin  et  Marehand,  pour  lo  Dcmnndour. 

Ji.  tt- ffk^afiamme,  pour  I'Opposant.  "  * 

SKr  Opposition  renYoy6e. 

'  MONTREAL,  M  FRVRIER,  1887. 


Coram  SHirn,  J.,  MoNUELKT,  J.,  CriADOT,  J. 

No.  l«tl. 
Richir  V.  Mongeajt,. 

Jugtf ;— 4]ueUtcnt«parraffMteur«u  lieu  do  Is  Uvraiion.doU  marchandlM  qu'll  tVtkIt  obli^  d*  trani* 
porter ;  dans  uno  'action  pour  la  iaieur  d«  cotto  marohaiidiao ;  d^^tcnnino  la  Jurtdlotion  do  la  Cour 
en  dcvnnant  If  loule  cauiw  de  Taction  i  rfii|»e  I'm  nc  doit  paa  avoir  <iRard  au  inarch(i  originaire  in- 

.  torvcuu  en  dchori  do  la  Juridictlon  di^JHj^KJp^ygj)^  partlos  qui  n'aunjont  pw  Vjt  JuaticiabUii  d« 
U  Coyr  atfii||Bient.  ^^VKQMJC^  ,tt^^>        '''^'       ' 

Bans  cette  cause,  le  Deman^||||mpR^|p^nn8  lo  District  des  Trois-Riviores ; 
all6guait  I'cxisten^e  d'un  march^  intervenu  entre  lui  et  le  DAfendeur  et  par  le- 
quel  CO  dernier  s'^tait  obIigi6  de  lui  transporter  une  certaine  quantity  de  bois  de 
chauffago  nu  Port  de  Montreal,  raoyennant  un  certain  fr6t  stipule  et  convena 
entre  oux ;  et  il  alltguait  de  plus  que  le  D6fendeur  avait  en  effet  rendu  4e  boii 
Qn  question  au  lieu  de  la  livraison,  mais  que  le  I)6fendeur  en  y  arrivant  s'itut 
0iQpre8s6  de  lo  vondre  pour  son  propro  compte ;  en^orte  quo  lo  Demandear 
wfin^uait  k  condamnation  centre  le  DC'fendeur  pour  la  taleur  de  ce  bois  qu'il  n« 
^uf  aVait  paa  livr6 ;— savoir :  £16  28  3d.  Une  Exception  diclinatoire  fut  pro- 
duite  par  le  D^fendeur  qui  pr6tendait  que  la  cause  de  I'action  n'avait  pas  pris 
•on  origine  dans  lea  limites  du  Circuit  de  Montreal,  mais  bien  au  lieu  de  la  paa- 


sation  du  marc^,  dans  les  limites  du  Circuit^e  Rich^ieu  et  dans  lequel  Gi# 
ouii  le  D6fendeur  r^sidait  et  avait  h\M  assign^  pour  comparaltre  devant  la  Cour 
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/'otjR  m  BANC  ^ihA  imH%  m^. 
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A  Mont  .„I  «t  o'ct  <.o  .cuifuit  .,ui  d,>.„«  oco«,i«h  4  la  pr^oato  X   .t« 

<Je  IH  IIvnnHo„,-.|„viont  iuutilo  parK,  fait  ,le  la  v.nto  qu'M  o„  a  fe  J   I!  n" 
n,«n.Je„r  «„  ,  a.,.t,«c  .on  br,i,  a  6i6  vckIu  ..^I  eu  dc^.ncio  1      air  ott 'if 

y>omn^.r,  /yninoilie  et  Loranycr,  ,K)ur  l«  Deraahdour. 
l^lanc  et  CatnJy,  pour  lo  I  )ofendeur. , 
^IpL  L.)  Exoi|>tioo  d6olinatoiro  renvoyio. 

■     ^  ■      ~  RNAPPBL..'-  ■  \  -.      4" 

BU  DISTRICT  DB  MONTBBjyU 
MONTREAL  10  MARS  1867.  *  '^ 

^oram  Sm  L.  H.  LxroKXAiK.;  n«rt..  J.  en  Chef,  D.v..^.,  C.ho«  J;.,  Bado^t.;, 

No.  IM.  ■"       \    '  !'>  ■ 
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LAMOTIIE  rta/.  {OppasanU^jComr  ft,AWta^.) 
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TALON  DIT  LnSPEEANCB.  (i)<r«.*«r«.C»«r  Jfc«H«.«.) 
-  .     „         ,  Intimtf. 

DoRATibN  Oiiniusi 


"-#-' 


•»Wt  10,  Qu'Un'ortpMdadoubIeiilAid..iir««»j      .. 
^^^  ppo.  "»««««n«»t««>«>«erv^IroquU'c.igep«Uiilgnlfl«,*londuTnaMV)rt.ttprt. 
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..r  eel  irameuble  onl  bmi  lear  Obb«I  J.T„TT^"''''^°'«"'""""''  ''*' 
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.        .  V    io2-      ^^           COUR  T)U  BANC  DE  Uni^rNE,  18fi7. 

* 
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«  tiv«">"*l>*^t  •l^qu'S^iir  hi  retrocession.  II  est  Iiors  de  doulc  qu'il  n'y  n  pns  do  lods  sur-In  ritro- 
'v  J^»kmdifrLe^pi)-ccssidn."  Quant  i  la  Donation,  ils  ne  sont  dfts  'qu!hypotli6,cairenieiit  par  le  De- 
fendcur,  et  coinine  lo  transport  n'a  jamais  6:6  signiti6  au  debiteiiroriginairo  de^ 
ces  Ibds  et  ventos;  la  secondo  qiiostion  qui  nous  est  souniise  est  do  savoir  si  lea 
Oppot^aii  19- pouvaient  former  leur  Opposition  sans  ^t'e  saisis  de  la  crcnnce  .ced6o 
faute  do  la  sigaifioition  de  leur  acic  do  cession.  II  est  ceitnin  qu'un  cessioiinaire 
ne  pent  pas  porter  line  action  en  d6claration  d'liypotlidque  avant  que  d'avoir 
fait  fiigiiilier  son  transport  et  cette  doctrine  a  6t6  maintenuo  dans  la  jauso  de 
Lacroix  vs.  liingliara  et  LaRocque  garant :  nos  16»8  et  1830  en  184tf. 

Je  difl'ere  do  la  majoiito  de  la  Gour  qui  consi(^6re  que  dans  I'ospoce/l'Opposi- 
jtion  afin  do  conserver  n'est  qu'un  acte  conservatoire  et  pour  I'exercice  duquel  la 
signification  de  la  cession  n'e»t  pas  n6ccssaire.  — ._     * — 

Je  ne  crois  pas  quo  la  distinction  apportee  dans  TespciCe  soit  sufQsante ;  car 
les  Oi>posants  qui  ont  pu  faire  diligence  (puisqu'ily  a  12  ou  15  mois  que  la  ces- 
sion de  ces  droits  S'.igneuriaux  leur  a  616  consentie,)  ne  viennent  pas  siniple- 
mentfairtf  un.  acte  conservatoire,  niais  I'eflfet  de  leur  procedure  est  plus  otsus 
treyx  que  s'ils  avaient  port6  une  actjon  e^  D6clarationd'liypollieque,  dans  la- 
quelle  le  Tiers-D6t<Siteur  auraitpu  a^)eler  son  vendeur  en  garantie  ;  car  dans  le 
caa  actuel,  ils  demandent  Te  paiement  immediat«de  leur  cr6ance,     ^  ^ 

Duval^J.  Deux  questions  sont.  soulev6e8  en  ctte  cause;  cclle  des  doubles 
lods  et  cclle  relative  au  defaut-  de  la  signification  du  transport  des  OpposaDta,; 
avautque  d'avoir  produit  leur  opposition  afin  de  conserver.  Quant  a  la  pre-' 
ini6|ffl';V#ef(tflSt  de  r6f6rer  aux  auteurs  suivftnts:  :Fonniaur,  no.  614  et  suivants, 
et  ^  "N^l.  Pothier,  Gout:  d'Orleans,  nos.  131,  132  et  134,  p.p.  102,  etsuiv: 
pour  se  convaincre  que  les  doubles  lods  ne  sont  pas  diis. 
r^Quant  a  la  sei^onde  ;  I'ontrouve  dans  les  auteurJ  fran^ais  que  m^me  un  cr6- 
sncier  conilitionnel  peut  faire  unr^ote  conservatoire,  obtenir  un  sursis  au  Juge- 
nient.  Rien  n'empeche  le  Defendeur  d'appeler  son  garant  par  suite  d'une  telle 
opposition  qui  lui  c^uso  un  trouble.  L'ou  pretend  que  les  Opposants  6taient  in 
morA  qUant  a  la  Wnification  de  leur  transport,  vfi  qu'il  s'est  6coiil6  plus  d'un  an 
entr^sa  passiUion  el  leur  opposition  ;  |mais  jo  considere  que  le  principe  serait  le 
m6me  s'il  4i'y  ayaifcque  qMelques'  jou^et  la  diflRculte  qui  se  pr6sentejdan8~l'es- 
pece  bcrait  toujoui's.  la  mi'Sie.  Nou*d6claron6  TOpposition-bien  fiMMa6e  comme 
acte  conservatoire,  sauf  aux  parties  k  jadopter  tels  proc6d6s  ulterjeurs  qu'ils  juge- 
ront  a  propos/  \ 

Caroa.  J.  II  est  certain  qu'il  n'y  Sj  aucuns  lods  exigibles  sur  la  r6siliation  de 
la  Donation  ;  mais  je  d68ire  nje  reservier  le  d»6it  de  decider  en  une  autre  occa- 
sion une  objection  qui  n'a  pas  6t6  piiise  par  les  Parties ;  c'est  le  mode  de  sup- 
puter  le  quantum  d'une  rente  viagerei  Je  sais  que  particulieremeht  dans  le 
District  do  Montreal  Ton  a  eu  I'liabitude  de  capitaliser  cette  rente  pour  une  p6- 
riode  de  tjix  anncos;  mais  ceci  ne  me  parait  pas  correct. 

Je  considcre  qirfe  I'on  diM  adopter  I'opinion  de  plusieurs  auteurs  qui  ensei- 
gnont,  qua  InrBqiuvl.a  Parlies' lie  s'aQcordent  pas  sur  le  montant,  il  faut  recourir 
il  la  nomination  d'cxperts. 
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v.i,  pl,„  loin,  Jo  ..4  .'" a  t^"*'  jtr  f "  '•''".■"''•  "  ■"""•'•  J« 
lino  loi  po,ili,c  .conlmire  i  „„,fc,  j""      ' "'  "^  '«  W"'""!"  <le  Paris  ,„i  « 

l»  fcmmo  de  llntin  Hui  a  ow!!  '         1"'"""'''''  1"'  "'  '«"*"*  ''  "l"*)^  de     . 

-    avait  faile  A  Auger  el  aa  femm!  i,  !°I  '™"°"  1f°''«  Wfendeur  en         :  , 

r..,»ce  i'.uU,„/:e  ;^^r5  eoaadTM':         °"™"°  '*''5^  P"  «""  «'  <"«"• 

LoJugementdoluCourestcommesuif  :  V 

of tU^sale  of tlJL.  ^sJoftTZZ^^^^^^^^^  ^.^P--^'     ^    . 

Lespe^ance  is  of  a  conservative  character  and  conM  K    ,      t^^"'^'"  ^•'''°"  ^*' 

^id  Appelants^previous  to  and  wi,hoT4  2^^^^^ 
Of  the  as8ig«^nt  to  the  said  AppdantsTtll         /   transport,  signification 
ea  and  considering  that  there  tZtX  lltJl"^"  ''*"  ''''''  "«"^'- 
in  this  cause  hy  the  Superior  Co.rLt  in 't7T  ".       '"'^'"^"*  '^"•^-«<» 
May  lastdoth  reverse  .lLaidC„rf„dth^^^^^^^^^^  > 

Judgment  which  the  Court  belo/  o  g Jt    o  h  ve  J     '"""''"^  *"  ^^«  *»«« 
Appellants  can  only  claim  lods  et  ventTlZ  llZ  T?'.  *=°"«^^«^^»g  ^hat  the 

filed  and  bearing  date  the  thirtieth  day  o   o2t  k''"'**'^"  '"  *'"«  ««"«« 

andfiftyfour,  an<i  not  under  the  deTo/re^i  S^^^^^^^ 

fyled  and  bearing  date  Ae  first  of  March  0^1  5'''^'^'  ""^  '"  *J"«  «««^e 

;.^oth  order  Ladiudge,rt:::Xo^^^^^  ■ 

m  this  cause,  be  amended  and  reformed  by  riducinirit?  distribution 

tion  of  the  said  Appellants  tQ  th^  sun^ofW^f       ?'""*  "^^'^^  «'^"««»-   ^       ^      ■ 
«.d  six  pence  Currency  being  for /X"L„/«^T"^' '*'*"***''  «'''"''''g»         '  " 
no  objection  having  b'eenrals^tt^l'^r^?^^^^^^^^^^^^^ 
upon  which  the  said  loda  et  ventes  wS..7u\  \  '^  r^"^'*"""*:  thecapital  sum 
thesaidrespond^ntPierretgulT^^^^^^^^^^^^  • 

tation  in  the  Superior  Co.rti  of  tWsCottrr^^^  < 

foDteineBt.,  Chief  Justice  disaenting  ^he  Honorable  Sir  L.  H.  La- 


% 


4F.~ifowy,  iTocnreufTeslSppelants,    '^^ 
i>o«/«  e<  Z>aott^  pfocureurs  de  I'lntim^. 
'<lUi»14 *     
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/     COUR  DU  BANC  DE  LA  REINE,  1857. 


EN  APPBL 


DU  DISTRICT  DK  MONTREAL. 
MONTRKAL,  10  MARS,  1887. 


Sir  L.  II.  Lafontaine  Bt.  J.  en  Chef,  Aylwin,  J.,  Duval,  J.,  Cauon,  J. 


PBEFONTAINE,  Vi'fendcHr  en  Cour  Inferieure. 

Appulant. 

BT 

PREVOST,  HT  AL,  Vemandeura  en  Conr  InfMeufe. 

Intiin6s. 


lors  dol'Institution  d'une 

,1c  frande  clioz  lo  <l6bitour ; 

lavit  du  Dcmaiidcur  sur  Ic- 


Ju(?(*.  10  qu'uA  jiigcipcnt pcut  6trc  obtonu  pour  uno  dettc  non  cncorcc 
action,  sans  (lu'"  '«'"  n<5cc8sairc  do  fairc  aucnno  prpuvc  d'insolji^^^ 
(Hi  l'<!«ht4nnco\«urvicnt  durant  lo  cours  dc  I'instaiico,)  auticqi»^l ;    ^^ 

,0  Qu"un  dM»r»ainWt6cnvcrtud-uno  Saisie^Vrrtt  avafit  J«|!sn.cnt  no  pent  P^— «/*^ 
fonspoudfintfgation  dcs  alk^gations  d'un  affidavit  donn*  pour  okenir  uno  Saisie-Arrtt,  forcer  te 
Drari«ur\proWr'"»f™"«l«  du  DiTcndour.  ct  quo  I'alUdavit  do  la  partio  sufllt  pour  constater  la 
fraudo  ou  I'insolvayilit*  ct  pour  maintenir  la  Saisie-Arrfct.     . 

UAppelantPrevost  Demandeufen  C6ur  Superieure,  le  27  Octobre  1855,  ob- 
ticnt  una  Saisie-Arr6t  avant  Jugement  centre  lo  Dfefendeur  Prefontaine,  ayant 
donn6  son  affidavit  ordinaire  pour  une  Saisie-Arryt,  jurant  que  le  Defendeur  re- 
c61ait  et  dissipalt  ses  eflFc49  dans  I'iutention  de  frauder  ses  cr^ancievs,  et  que  le 
D6,fendeur  lui  etait  endetto  en  une  sorame  de  .£271  148.  lid. 

Sur  cette  somme  il  y  avait  une  sommede  ;e91  l7s.  lld.,montantd'unln  let 
non  encore  6chu  lequcl  n.e  devenait  exigible  que  le  troisieme  jour  de  D6cembre 

Buivant.  .  ,  ,        .  i,/  *•      j    i- 

A  cette  action,  rAppolant  a  plaido  9p6cialement  qu'avant  1  Emanation  de  la 

Saisie-Arrut,  etlors  deriuslitutionde  Taction,  iln'avait,enaucunemaniere,  dissip6 

.  et  rccelo  on'voulu  dissiper  ou  rec61er  aucun  do  sea  eflfels  mobiliers,  ni  rien  fairc 

dans  le  but  do  fiauder  ses  creanciers  ou  les  Intimes  ;  que  ces  derniers  reclamant 

p-ir  leur  action  des  croances,  billets  et  sommes  non-ecbues,  et  I'Appelant  n'ayant 

atnais  eto  coupable  de  la  fraude  a  lui  impute  ou  de  recel,  ne  pouvaient  obtenir 

le  paiement  par  anticipation  d'aucune  somme  d'argent  non  exigible,  ni  proc6der 

par  voie  do  Sai»ie-Arr6t.  •'        .     ,    ,      ,         i 

L' Appelant  conclut,  en  consequence,  au  renvoi  de  cette  partio  de  la  demando 

fonde'e  sur  des  crdances  non.  exigibles  et  au  renvoi  deW  Saisie-Arret. 

Les  Intimfis  ne  firent  aucune  preuve  que  celle  de  la  Wnaturo  des  billets  et  de 
la  vente  des  m.uchandiscs.  \ 

Sur  cette  preuve  le  3D  Septembre,  1856  ;  la  Cour  Su^rieure'  prononcajuge- 
ment  d6cla.ant  la  saisie  arrfet  bonne  et  valable,  et  condathnant  le  Defendeur  a 
payer  tout  lo  montant  redamfe  y  compris  le  billet  npn  ^ch\loTB  de  I'lnstittition 


de  Taction.  (■••) 


(•)  La  Cour  coinpo3«Se  des  juges  Day,  Smith,  et  C.  Hondelet, 


m .. 
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Prefontaino  "^^p.A',  mTZlT^^^ 

raicntseuIsjustifierlYMnarKitiona'uno.sHlsio.'iurot  -        names  pou 

,       a  t-,I   ...iro.t  do  dcnandcr  aux  Intin.oH  la  preuvo  do  cette  accusation,  pcut-il  I'ob 
cur  dans  I„  tnhunal  n.omo  ou  il  est  aBsi.„6et^ui  vadodarer  cetto  Sais  c  A:  6t 
onno  et  valab  o  et  Ic  Cons.ituc..  par  la  .„6n,o  doLitour  tVauduIeux,  a-t-il  lo  d  o 
eirf;;::"'"^''""^'^"^  -damnation,, a  preuvedcsfaiL  sur  ^^ 

.  m  0  avant  jugoment,  el  le  sUdut  27,  Geo.  Ill,  cl.ap.  4,  see.  10,  page  9G,  Do! 
fetat.,ts  Rev..6s,  c-x.^e  avant  I'cunanation,  la  prouvo  legale  a  la  JaLtctiou  d'u" 
aos  juges  quo  le  dobiteur  ctait  endetto,  et  qu'il  6tait  s^  1,  point  de  rec'-lor  e 

En  ntant  for.ne  emont  cette  accusation  do  f.aude  co„„no  le  fais^dt  I'App  Ian 
par  sa  reponsc  a  Pacfon.  il  „,ettait  les  Intimes  dans  la  necessito  de  l.s  p.ouvcr 
et  faute  par  eux  de  les  justifier  par  la  prouve,  la  Saisie-Arretdevait  6tre  renvoyee. 
L.nsolvabd,te  ou  la  fraudo  do  I'Appdant  n'ayant  en  aucune  mani.re  6t6 
et..bhe  par  la  preuvo,  la  Sai.sic..Ar.;et  devait  etro  renvoyee  et  le  renvoi  de  la 
Saisie-Arr6t  devait  entrainer  lo  renvoi  de  Taction.  .. 

-En  supposant  quo  tons  ces  .noyens  neponvaiont  6tre  invoqu68  parl'Annelant 
pour  fa,re  rejetor  la  Saisie-Arrot  et  pour  feire  infirmfer  le  jugemcnt  do  la  Cour' 
Inter,eure,  en  supposant  que  cot  affidavit  dona6  par  la  partie  elle-n.6me  forme 
une  pronve  Icga  e,  eomplote,  irrecusable,  et  suffit  pour  saisir-arreter  T.us  les 
meubles,  suspendro  toutes  les   affaires  d'un  debiteur,  et  le  constituer  debiteur 
.  frauduleux  sans  q„'d  puisso  s'y  opposer  ou  en  exiger  d'autre  prouve.  ou  en  off. 
jusfhcafon    en  ad.nettant  cela  commo  des  prineipes  consaLes  p  r  la  loi 
t  la  junsprudence,  ^ejugoment  dont  I'Appelant  s^plaint  serait  encore  nul  e 
levra>tetreu,fin„6  pour  absence  depreuve  sur  un  point  qui  devait  etrl"    b 
our  donner  dro.t  aux  Intin.es  d'obtenir  la  conda.nhtion  qu'ils  ont  obtenu   contra 
Appelant.     La  crennce  des  Intin.es  etait  compoL  de  divers  billets  dont   'u„ 
c  n.me  d  .st  d.t  p  us  haut,  pour  l.son.me  de  qu/tre-vingt-onzolouis,  dix-se  > 
chehns  et  onze  den.rs.  ne  devait  echoir  quo  le  trfeieme  "jour  de  decelnte  sul     ' 

Pour  cette  somme,  les  Intimes  n'aVait,  lors  de  I'emanation  de  la  Saisie-Arret 
cun  dro.t  d'.ct,on  qu'en  autant  que  I'Appelant  dtait  devenu  insolvablt  "u 
q«  .1  f..uda,t,  ou  d,ss,p.,t  see  biene,  la  detto  n'etait  pas  d(ie  et  n'existait  pas 

Les  Lunnes  n  ayant  fa.t  aueune  pret.t^  sur  ces  faits  de  fraude  et  d'insolv'lbnito 
la  Cour  Supeneure  no  pouva.t  condamner  l'Appe!)»nt  a  payer  «„e  detto  non 
CO  ue,  lors  o  institution  do  Taction,  et  le  fait  de  l^choaU  de  cette  roanc 
Fmlant  I'mstance,  ne  pouvait  dispenser  de  la  preuvo  sur  co  point,  car  c'estCr 
quement  sur  la  dette  telle  qu'elle  existait  lors  de  I'institJtiondo  Paction  que  la' 
cour  pent  acp.ger.^  Or,  sans-preuve  d'insolv,l)ilit(^  o„  d.ifraudo.  ..tto  .,u,io  de 
.a  ereance  des  Int.mps  n>vait  aucune  existence  16gale,  et  malg^d  cette^bW^ 

la  numr    ,  J"»7<^"'^«"'^"  P*^"^  ««"e  detto  non-exigible,  doit  enentrainer  la 
U  nmiitfc,  mdcpcndammeut  de  touto  autre  consideration. 


Pr<iAintain« 

V. 

rruvuitt,  vtal. 
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Prdfoiilalno. 

V 


En  cori?6qiicnce  rAppelant  deinandail  la  reformation  du  jugemenf  quant  & 

I'nivJtotAl.   la  condanmiition  inaintonant  la  Saisic-Arrit  et  a  cette  partie  qui  comportalt  cou- 
diftnimtion  pour  la  dettenon  dcliuo  lorsde  i'iustitution  dc  Taction. 

Les  Tn(ini6s  pr6tendait  cpie  I'affidavit  6tait  toute  la  prcuvo,  e*ig6o  par  Ic  slatut 
et  8iiffi:<ait  pour  faire  d6clarer  la  gai»ic-Arr6t  bonne  et  valaWe;  que  quant  i  la 
soiYirao  non  ochue  lors  de  I'institution  de  Taction,  cela  n'otWt  U'aucun  int6r6t 
pour  le  Defendeur;  vfi  quo  cette  souime  n'otait  qu''urio  paVtid  de  la  cr6anc(Motalo 
et  qui  otliit  6chuo  lors  du  Jugement,  qu'il  anrait  pu  6t«e  ^ot^inis  aux  frais  d'uno 
nouvelle  action  et  qii'il  6tait  inutile  de  mettre  la  partie  dans  Ik-necessito  do  faire 
uiie  preuvo  de  fraude  ou  de  doconfituye.  1 

La  Cour  d'Appel  fut'  unanimernent  d'opinion  do  rejeler  TA]j>pen,  declarant  que 
TAffidavit  de  la  partio  ojbten'ant  uno  Saiaie-AirOt  constituait  U  preuvo  legale  suf- 
fisante  de  fraude,  et  ne  pouvait  ot^o  inis  en  question  par  uiie  donogation  des 
allegations  de  Tjiffidavit  et  que  oet  affidavit  suffisaif  pour  faire  preuve  do  la  frau- 
de du  Defcndeur.de  nianiere  &'e?cempter  locr6ancierd'aucune  preuve  qlterieure 
pour  lui  donne^^roit  k  Jugement  poqrMapartie  do  sa  creancequi  n^otaitpas  ex- 
igible lors  do/Tinstitution  de  Taction.  ' 

laflanw/,  Laflamme  et  Barnard,  Procureurs  de  TAppelant.  ' 

Cherrief,  Dorion  et  Ubrion,  Procureurs  des  lutiuios. 

/  Jugeiaent  confirme. 

(B-L.)/     ■■■■'■'        ''     ■    ;  V       ■  .     : 


EN  APPEL. 


V  .-  MOJfTOBAL  12  MARS  1857.  ""^--^^^ 

Coram  Sir  L.  H.  LAFON;5AfNE  Bart.,  J.  en  Chef;  Aylwin,  J.,  DuvAt,  J.,  CarOS,  J. 

No.  12*. 

PATTENAUDE,  ^Demfwdeur  en  Cwr/n/'^WMiyo.) 

Appelant. 

Bt  - 

LERIGER  BE  LAPLANTE  bt  AL.  fD^fendeurs  en  Cour  Infirieurt.) 

IiitiiniSa. 

Oiidonnancb4'Vic.,  Cap.  30. — ^vendeuk — action  RBSOtnTomi. 

j^jj_  i.  Qu'avant  rordoiinancc  'qui  a  6ttiM\  les  Buronux  d'Enregistrcment,  le  ycndenr  qui  nVtait 
pas  pay6  dMon  prlx  de  veiitc  pouvajt  cxercer  I'action  risolutoiro. 
2.  Quo  cctt^ti^tion  n'a  pas  <St6  proscrite  ni  nioaifl(5e  par  rordonnanoe.  ^     ^     . 

Les  faits  de  ct^e  cause  sent  rap^ort^s  dans  le  Factum  de  TAppelant  commc 

suit : —  \ 

Le  28  Scptembre  1|54,  TAppelant,  par  actedevant  Langevin,  Notaire,  ven- 

dit  h.  Marie  Louise  L^'riger  de  Laplante,  Tune  des  intimea,  la  moitife  d'une.  lerre 

■     ""  ■      ~  ■  ■  "  de  troia  mille 


lliamatawny- Seignee 


livres  anden  cours  quVUo  promit  lui  payer  le  vingt  Avril  1855,  sans  inter6t  ; 
de  plus  a  la  charge  de  faire  certains  paiemens  dfts  en  -^ertu  de  la  repartition, 
faite  pour  la,  construction  de  T^glise  de  la  paroisse  de  St.  ItJrbain.. 


> 


f 
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J^n:t:::JZlJ^^?';"''''-  '«^^T^;r;^aHe  Louise  L6ri«er  do  Ils.    --..uu. 
Bisolr  on  t  ''"'  ""*  •^•^"^  «•"'««  I"ti"'<^'«  Hubert  Caill6dit     '--^rij^erdo 

«t  outre  autres  (;«II«  //,.  .  \   i,V  '  '  "'oyom.ant  certaines  charges, 

^£'^^ZTT\  ^'^'^'^^'-^  «'  -^'fi-  '-  Intir.6s  I.  5  Juin 

int6r6tsquiui6tl!drr^^  '^^^^^^^^ 

L  J.  a„t.   arrd  roT     ^"'"''*^"^™^  «^»^^«  '»  <•!'«  Marie  Lmnse  Leriger  de 
!a.it   les   raits  !t  ^"'^  ^"'"'"^  ''"'*^^"*  ^«"J"'»"««  ^  P«vei  i  I'Anpc-      -. 

Dans  leurs  elC  J*«"«  I^«»'«o  I^origordo  Lapiante,Tautre  Intimde 

i^ans  leu,s  exceptions,  ies  I„ti,„6s  qui  o„t  conteste  la  de.nande  allerruent 
que  par  acte  du  28  septembre  1^54,  la  dite  Marie  Louise  Leriger  d    LaT    e 
/  leur  a  donne  I'.mmeuble  reclamd  par  I'Appelant-     .  - 

^  ;:^;::  zrr  ~'^  ^" ''  -'-'  -  ^-^  -  4ait  ..r^me 

Qu'ils  avaient  pris  possession  de  I'immeuble  en  question  aussit6t  apres  la 

reau  aes  Hypoth.ques dan,  lesUte  jours  apres  sa  Jate.  ni  dep^S  "  """" 

Qu,les,I„t..pos  B,scornet  et  son  opouse  avaient,  le  5  avril    855    pay6  k  h 
due  Dame  Longer  de  Laplante  la  sorame  de  trois  .nille  livres  qu'ils  s' 'tint 
Ob  .g6s  de  payer  pour  elle  a  I'Appelant  et  qu'ils  en  out  re.ue  le  I™  jl      L 
u  ttance  deyant  LeBrun,  Notaire;  que  lorsqu'ils  ont  paye  cette  ZulVZ 
pelant  n'ava.t  pas  accepts   la  d61egation  qui  lui  avait  et6  faite  et  qu"l"  ont  ac 
<iuitt6  cettedtJtte  de  bonne  foi  ^  mmfraude  -,  ^ 

Quopnrlabidupay.  rAppelant  iSt  pas  fonde  A  jemander  que  I'aclT 

■•■■■■■ >        :       ■'  ::^:'":?" ■"  "■^^":^""'" 
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p*u.nau.lo         Quo  lo  1COUI8  quo  I'Appelant  auruit   pu  cxciccr  dUxlt  I'action  1.) potli^ciuro, 

I,rtriwr.lo     B'il  avait  fait  insciiro  I'acto  do  vcntc,  inain  qu'il  n'a  jainaU  eji  d'aiitro  cix>an<-.e 

l.«,.unt«,tal.  ^^^^,^^^^  ^^^^^^^^^  clm^grapl.airo  fionlro  lu  dito  Damo  Leriger  do  Laplaiitc,  atteudfi 

quo  cot  acto  ii'h  pasl  et^  enrcgJstrd.  ,      .  * 

L'Appclaut  ayantl  r6pTiqu6',  jcH  parties  prociderent  a  !eur  enqu6te.  _    , 

La  i)reuvo  do  l'/|ppelaiit  ooiisisto  dans   son  acto  do  vcnte.^Hn  protfit  signifio 

aiix  Intiinos  et  los  lldpositions  do  deux  touiSiim  qui  coiyitafWit  la  valour  dos 

li  uits  et  rovonus  do  l'immeub|e. 

'■^'''  Cello  du  DcfeiidLr   cons^ste  dans  la  donation  du  28  .=epleml>rc  1854,  la 

V  quilt:iuco  du  5  aviil  1855  et  jam  admission  quo  les  cbaiybajJ^  la  donation   6ga- 

'z^--  ..  laient  la  valour  do  I'inimeubte  donn6.  ' 

Le  jugoniont  do  la  Cour  ^uperieuro  compos^o  dcs  jligcs  M.M.  Day,  Smith,  et 
Mondolet,  en  date  du  3.1  Mars  1,850  est  en  cos  termes  :        *     ' 

■~  "       11  ConsicKJFant  quo  par  ractcf  de  vcnte  mcntionnd  dans  la  declaration  un  tenne  et  cre- 

dit pour  Ic  paicment  du  prix  <le  la  terre  et  diSpcndancea  vendues  qui  y  sent  ddsigndes,  a 
eto  accord^  a  la  dito  Dame  ^faric  Louise  Ltrigcr  do  Laplantc,  la  Defeiidercs.se  :  Et 
considerant  do  plus  quo  lo  dit(  acte  do  vcnte  n'a  Ras  ct6  carcgistriS  tcl  quo  rcquis  par  la 
loi  pour  la  pr<;scrvation  dcs  ^oits  du  Dcmandcur,  Ic  vcndeur,  centre  les  tiers  acqudreurs 
*,  ou  donataires,  qui  pnt  acquisjpour  bonne  et  valablc  consideration,  et  que  pour  ces  raisons 

et  par  la  loi  Ic  dit  acto  ne  deyrait  pas  6tre  rescind^,  maintient  les  exceptions  ot  dcboute 
'I'action  du  Demandcur  avocidopcnS." 

L'argumentation  do  I'Ajppelani devant la  Cwir  d'Appel  fut  corame suit: 

La  Coutumo  assure  au  vendftiir' '^de  meubles  qui  n'a  pas  suivi   la  foi  dej'a- 

cheteur  en  lui  donnant  iterme,  un  droit   do  revondication  lorsque  les  meubk-s 

.  •  sont  encore  en  la  possesion  de  ce  dernier.    Ello  considcre  quo  b  vendeur  n'a 

jamais  ce^sdd'enfitrclejproprietairo.nonobstant  la  dclivranc(V  qu'il  en  a  faite 

'  et  qui  n'a  ti'ansmis  h  Tj^cquoreur  qu'uno  simple  possession  civile.     Le  paiement 

du  prix  p6uvant  seul  lui  en  trahsfurer  la  proprieto  (1).        '     ; 

'       L'article   do   la   Cotitume   (2)  ne  s'applique  qu'aux  moubles,  il  n'a  pas  do 
rapport  u  la  question  spuijiiise  en  cette  cause,  quoique  la  Cour  Inferieure  en  ait 

emprunto  les  termes,  pour  en  faire  un  des  con.sid6raTits  de  son  jugement.  (*) 
Mais  il  est  une  autre  action  applicable  aux  ventes  d'immeubles.y.-  • 

;  JPothier  (3)  en  parljb  ainsi :  V,  ;     • 

:  -  '  -       11  Mais  cotnmc  le  plus  souvent  on  no  pout  sans  dc  grands  frais  sc  faire  payer  de  ses  dd- 

biteurs,  on  a  6i6  oblige  de  sc  departir,  dans  les  tribunaux,  dc  la  rigueur  9e  ces  principes  , 
ot  I'on  admet  un  rcndeUr  a  demnnder  la  resolution  du  central  do  vcnte  pour  dJfaut  du 
paiement  du-prix,quoiqu'ilny  ait  pas  do  pactecommissoire."       . 


(1)  Pothicr,  Vcnte  No.  322. 


(2>  Paris,  Art. 


ni 


(•)  Sed  Vide  RiJp.  do  Guyot  ,vJt)o.  lods  ^  T23.    Pothicr,  vcntc  No.  323..g 


(S)  Vfutc  No.  i1i,MaliHia. 


I 


V 
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Donmt(l)(Iitmi88i: 

q     m  memo  il  ntrait Ult  par  lo contMj.fluo  U  vonto  iopalfrtfsoluo  par  lo  dtffaut  do  palomont." 

Moins  la  dcrni^ro  partio^cctto  Boction  c^t  pasHoo  en  ci.tier  ct  ti  pou  pros 
dans  Ics  n.omo  tonnes  clans  Jcs  articles  1054  ct  1055  du  Code  Civil 

C'est  de  cetto  dorniero  action  qu'il  s'ttsit  ici.  Lo  droit  transmia  i  Mario 
Louiso  Lunger  do  Laplanto  dans  I'immeublo  vend..  6tait  un  droit  resoluble  dans 
lo  cas  ou  elle  no  paiorait  pas  lo  prix  de  son  acq.iisition.  Cetto  vonto  ctait  su- 
jcttc  a  uno  condition  resolutoiro  q,.'il  n'cst  pas  nccessairo  de  stip..!er  et  q..i  est 
8a..8-onte.,d,.o  d^ns  to..8  Ics  actes  do  venic  Co  droit  snit  la  cl.oso  vendue  oh 
quo  ,,ues  ma.ns  qu'ello  p,ts.se.  Non  seulpment  on  pent  intontcr  cetto  action 
centre  1  acquerour  tant  qu'il  est  en  possession  do  rimineublc;inais  encoro  lors- 
qn  H  I'a  alion6.  j 

Elle  pent  ttre  port6o  contro  l'acqu6rour  Soul  ct  lojugemont  d6clar6  cxdcutoiro 
centre  lo  t.ers  dotenteur^  ou  elle  pout  otrb  dirigee,  commo  I'Appelant  I'a  fait, 
ca  m6mo  tens  contro  I'acqu^rour  ct  coittn^  ceux  a  qui  il  a  transn.is  la  propriet6: 

loutes  ces  iiropositions  sqnt  6tablio8  d'uno  maniere  concluanto  par  les  autc.rs 
jjn  ont  traito  cetto  matiorc,  mais  surtout  par  Troplong  duns  8o.i  traito  sur  h 
'ontrat  do  VontCt  (2) 


Pattoiuuid* 

V. 

Ii(fr<irnr  de 
Lapltuito  ot  aL 


(1)  Lois  civilca,  Tit.  2,  sect.  3,  No.  8.  | 

Dans  l-Edition  in-8  do  cet  ouvrnge,  d  la  page  105  du  Tomo  Icr,  on  y  trouve,  au  bas  do 
cetto  section,  la  note  suivanto  de  I'Editeur,  M.  B6my  ,  au  oas  do 

dw"  vttTZ-r'rf "  *^"°  '" '"''°  commissqiro  ait  ^6  stipul6,  pour  que  la  resolution 

In"    n^    fete  ■■        '^7'"?""^'**  '"  P"^  P"'^^"'  ''"^  ''""-d^-    L-*  -solution  ^  la 

e  quo  Te  tit   !r"",  ,'    r  *^"°  '''^'*  "''^'"  «"''  "-^^^^  -t-  '««  -*-«  ^'"»  tiers, 
et  quo  CO  t.ets  a.t  romph  los  formalit^g  pour  puHger  les  hypotheques. 

iZeloT.  '^''*P7'"f%^^"*^'=°'>«'^te  dans,  uno  rente  porpauollo,  lo  vendour  pout 
Meinont  on  deraander  la  rd-siliation  d  defaut  du  paiemont  do  cotto  rcnto. 

du^odrCiS      """"'  '''"  ""''"'''  a  regard  d:^  vonto  ^t^ri^re  a  la  publication 
Casflation,  3  dfSccmbro  ISlt.  ~~  " 

Bourjon,  fomc  lor  p.  485,  Tit.  4,  eh..  DVsect.  j  et  suivanteg. 

iZv^i  r  "    '  P*"""  ^''^'""^''  la  rdaolution  ;  lo  paieSt^nt,  6ta«t  Salomon 

)acond.tto„delave„tofautodelaquolloelledot6troaneantie."  "«  '^g*""»«'»* 

Troplong,  Priv.  et  Hyp.,  No.  191. 
•  Duranton,  T.  19,  p.  207,  No.'l51. 

(2)  Vcnto  No.  621. 

paS^i^'fiJflrn'  '°";"T'^ ''''"'''''  ''f  pr^valurent.  -  La  jurispnidence  de. 
parlements  fit  fl^oh.r  les  regies  du  droit  remain  ,^t  I'on  sous-entendit  la  clause  risolutoire 
pour  dc-faut  do  paicmont  du  prix  dans  tous  les  rJntrats  ^^  vontp  '■ 


ST 


eZ!i7T^7"°^^^^^^'  a'imaginer  quo  la  clause  risolutoire  sous-ent^nduo  tiaAs  nos 
contrats  synallagmat.ques,  soit  idontiquo  au  pact^  commissoiro  quo  los  Remains  inseraiout 
dans  leur^  contrats  de  vento  pour  reprendre  la  cWoso  vendue  en  cas  de  non  paiement " 
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Pat)t«riaudo 

.    V. 

/  Mrifrnr  do   ' 
lAplaiito  ct  »l. 


i     Ricn  n'etait  done  plus  ccijtiun  quo  cc  droit  dVtion  uvant  la  paHsation  de 
rOrdofinnnco.     Kxaminoiw  nii^intoiiaiit  hI  rOrdoiinaucc  I'a  dctmit.  \v 

Lo8  Huroau!^  d'Enrc{^i-'trcm|cnt  out  6t6  ctabliH  pour  fuiro  connaltro  le«  droi 
dcs  acqu^ieura  d'iinmcublcs  U  dcs  criancicrs  hypotliccairci*  ciitrc  cux.  L'od- 
rcgistroriKMjt  dotiTiuiiie  lc(iuc'i|l'eiitrc  pliwicurs  acqucrcuPH  HUccessifH  peut  r6cla- 
mcr  la  proprioti  au  prif-judicii  dcs  autres  accpioreurs  d'un  memo  vendour,  aiimi 
quo  I'ordre  dcH  hypothocpies  suij  uu  iinmoublo  lorequ'cllcs  out  6t6  cb^istituces  par 
ccliji  qui  en  c'tait  proprietairb.  j- -'         „  - 

Mais  ni  cotto  (.)r(h>nnancc,  f i  lea  loft  mibsaquontoH  qui  I'ont  modiftco,  n'ont 
pourvu  \\  CO  ((\io  ronn^gistrcmciit  pftt  conferer  un  litre  a  celui  (pii  n'on  ayait  pa«, 
ni  unc  liypothdqno  sur  unc  proiirieto^qui  n'appiirtcnait  pas  a\rslebitcur,  n»  enfin 
quo  cclTiinqui  n'etait  quo  pt/opri6^ro  conditiojuil  pftt  transracttro  un  droit' do  pro- 
prieto  absoluc,  (  ,  ' 

La  troisiomo  clause  die  I'Ordrtnnancc  dcclaro  au  contrairc  en  tormes  ft)rmcl8 
quo  I'onrcgistrement  n'aUFa  d'eflLt  qu'entro  tes  acq«6reuis  d'un  memo  vendour. 
Cettc  clause  est  concluante  «t  vi<t  dire  quo  si  deux  acqu6rcurs  out  achcto  d'un 
m6mo  vendour,  cclui  qui  aura  eilrcgistro  Ic  premier  sera  prcfere,  si  a*u  contrairo 
ils  ont  acbcto  do  differcuts  veni  ours  la  pHorito  do  I'onregistremeht  no  sorvira 
do  riein,  celui  qui  tiondra  son  titrb  du  |Rii  proprietairc  sera  pr6fer6,  memo  sanB 
enreglstremcnt.  Ceci  rcpqso  suij  ce  principo  que  le  vundeur  no  pout  transraetlre 
pluslio  droits  qu'il  n'en  a  lui-mftjno  dans  la  clioso  vendue.  Si  done  il  n'a  qu'un 
droit  resoluble,  Pacqucreur  ne  ppurra  pas  reclamcr  un  droit  incommutable  et 
I'cnrogistreinent  de  son  acte  d'abquisition  ne  pourra  supplcer  au  vice  de  son 
titre^)    ■.  -1 

'  •   .     ■/  ^ ^3ZI. 

->  No.  623-:"  Onne  confondra  pas  lion  plus  I'action  en  resolution  avecl'actioo  cnrcven- 
liicatioto  (en  rer/ii  du  pacte  commissoile)  quo  lc3  lois  romaines  donnaicnt  au  vendour  non 

payo". > .      ,  **         i 

No.  C24— "'  L'action  en  r^Bolutionl  donnde  au  vcndeur  par  notre  article  est  person- 

neile".. I  •  , 

,  2  ^/  "  Ndanmoins  suivant  la  doctr^no  de  presque  tons  les  aut«ura,  elle  n'est  pfts  pure 
personnclle.     EUo  est  du  nombre   deli  ces  actions  quo  I'on  appello  persqnalet  in  rem 

scriptee"  . .  •  • ,  ■        ■    ' 

3e  Jlli"  Un.  des  caractcres  dc  I'actilpn  pcraonnejle,  in  rem  scripta,  c'est  d'engendrer 

tDujoursiun  droit  de  suite contrelcs  tieM  ddtcntcurs,  etc."..  .y ', 

Nos.  dai,  632,633  ct  suivants.      ,      I  *  ■  ^j. 

No.  637-!-''  Mais  pour  plus  de  celdrA^  dt?d'6conomie,  le  vendeur  a  encore  sous  sa  main 
ije  raanjere  plus  expdditive  de  proc6dek 

peui  actionncr  du  meme  coup  rachiteur  direct  et  les  tier?  ddtentcura."  i 
N<k  6J46,  651,  652,  653.  j        '  :     ?'      • 

Dal^zj— E(ictionnaire_de  jurisprudencel  Vo.  vente,  art.  8,  §  5^  No.  688.        | 
"  Sou^  I'aaciennejurisp^iudence  suivieldans  le  rcssortnl»la  Coututae  de  Paris,  qui  en 
cela  s'6ti|it,i  cart6  d^  la  rigucur  des.prin^ipcs  du  droit  remain,  le  vendcur  avail,  comme 
Bousle  CSodt  Civil,  e  droit  de  faire  rdslpMj^  la  ^nUi  i  d6faut  du  paicment  de  tout 

du  prix,  etc." ,.  J...,.V^*-.  -^ 

748  01762.         " 


ou  de  pa^tie 
Idem,  Afoi 


Teulet,  Codes  FrDn9ais  annot^s  p.  649,  JNos.  110  et  111. 
(1)  Police  t,  traits 


des  Actions  No.  129. 


\ 
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PkttooMui* 
». 


Lorsquo  lo  vfandenr  r6clamo  •on  prix  do  vonto  contro  le  tier«-ftcqu6rour,  il  se      

pjiseiito  comnjo  cr^-ancior  ot  doit  so  Bouniettrc  aux  formnlitis  do  r«nreKi«tro- lJ-*''""'-*''' 
njeut  do  son  l|ypothf)qiie,  niais  lor^q.i'il  demnndo  h  rentror  dans  I'iminoublo  ^'"""••*"- 
v<indu  h  ilbkvk  do  paiemont  du  prix,  il  no  fait  quo  rficlamcr  un  droit  do  nro- 

■i6t6.  (1)     I  ^-:  r,^  -  *' 

^^conRorver  son  hypoth6q«o  ilj^tait  tonu  do  pronc^o  inscription;  pour 
con8er>(M;^  propri6t6,  il  n'a  aucnno  <i>rnialit6  a  obsorvorila  loi  n'en  exige  nu^ 
cuno.  Do^|4u8  Bi  I'nclion  en  r68oluti(|n  existait  nvant  TOrjlonnnnco,  il  fmidruit 
indiqiior  lino  dT!»p^ition  oxpresso  do  quclquo  loi,  qui  I'aurftit  nl...lio  ou  qui  I'nii- 
wij  s^umiso  h  la  fi^nmlitd  do  I'onro^stromont.  Or,  on  no  VrouVfi  nullo  part  u^e 
sSQhiblahlo  disposition.  X^  I     .       ' 

1^  Ct>do  et  JcR  divers  Idk  qui  ont  soumis  los  vendeur^  pouf  Ta  conservation  ^ 

de  leur  privileges  aux  fprmal^s  do  rcnreg|i8trement,  I'orit  fait  a,  pen  pros  dans 
les  ternres  do  notre  Ordonnanco  et  des  statiits  qui  I'ont  at(icnd6oi  (2) 

Cependant  tons  les  auteurs  ^nodernes  i^dmettent  que  I'actioiif  on  resolution 

Wisle  sous  lo  Code  sans  enrcgistrement,  m6mel  I'cgml  des  tiers-detcnteurs       \ 
dont  le  titro  serait  enrcgistrd  (3).    II  faut  done  dire  quo  Tactioo^'do  I'Appclant 
etait  bien  fond6e  ;  quo  sos  c9nclu8ions  auraient  dh  lui  6trp  acconiees  et  quo  ce 
n'est  quo  parco  quo  la  C^u^lnf6rieuro  a  m6connu  les  piaxiQipes  applicables  k^ 
tettodomaode,  qu'ello  «  p©pou886  ses  pretentions.  \^ 

En  effet,  lo  jugement  de  la  Cour  Inforieure  repose  sur  d^uj;  •errejirs  rhani-- 
fesfes,  la  premiere  que  lo  yendeur  no  peut  rentroj-  dans  sa  propiiMfi  k  dofaut  de 
ppiement  du  prix,  quo  loisquo  la  vente  a  6t6  faite  sans  jour  et  sans  terme,'  et  la 

^  Feconde  quo  renregistreiiient  est  necessaire  au  vondour  pour  lui  conserver  son 
*0ltae  faire  resofidre  la  vonto  dans  les  cas  ou  la  loi  perinet  do  lo  faire. 

Sir  L.  II,  Lafontaine,  Jiart.,  Juge  en  Chef.  Bans  I'acte  do  donation  du  28 
septcmbre  1854,  intervenu  ontro  I'Intimee  Mario  Louise  L6rigcr  de  Laplante 
d'une  part  et  les  deux  auti^js  Intimes  son  gcndrc  et  sa  fiUe  d'autre  part ;  il  y  a 
eu  unc  delegation  en  faveiir  de  I'Appelant  quant  a  son  prix  de  yentc,  qu'il  au- 
raifpu  accepter  par  un  acte  subsequent  ou  par  action  personnello  contro  Bis- 
coniet.  ,  .  .  ^  js; 

Nous  avons  dej4  deciae  :  que  I'inscription  en  Franco  vaut  acceptation.  (J^j 
Le  statut  de  184{^  :  7  yic,  chap,  k  section  6  statue  "que  renrcgistrew^ntlout 

"au  teng sera^fiuflSsant  pour  cdnscrvcr  les  droits  do  toutes-fcs'partics  inte- 

"  resstcs  en  icelui."  \  i        \  ^  ^^--^""^^  / 

(1)  Dalloz  Diet,  de  JurisprudencCjjj^^refite^No.  687 

Lo  <f roit  qu'a  le  vend^urJ^iHififfi^le  c^dd  moyennant  une  rente  fonciore,  de  se  faire 
payqr  ou  de  r<Ssilier  Ja-fente  n'cs^  ni  un  droit  de  privilege  ni  un  droit  d'liypotheque, 
nai»  un  drjUfdfproprUU,  qui  ne  pfeut  6tre  purg6  quo  par  les  voics  l^gales." 


e 
^ 


tSWil^'i 


(2)  Code  civil,  Art.  2103,  2106,  2108 

(3)  Troplong,  Privil«5ge9  et  Hyp.,  iTc  222,223.— 7rfm,  No.  254. "  J'aidit  tout  d  ITieur© 
WJA^yfin!JejLr_ailiJl!aiait  pri.i  aucuhe^p^doft^tio^^tw>ttr-ceH8efy«^80b  prfrilcgp  ponvtBT 


tOjMoura  e.xercer  le  droit  de  resolution, 
^alloz,  Diet,  de  Jurisprudence,  Vo.  vente.  Art.  8,  §5,  No.  «88,  739,  743 
t)uvergier,  vente,  No.  433,  434,  440  et  surtout  441,  450,  456.      ,    „   __. 
k)EyanetH»lpin;6L,C.Kcportsp.ei.  ,  ,,  . 


■M 
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ISittflnaiiilo 

V. 

I/rlgpr  do 
lApUiitti  lit  •!. 


^ 


\   ■ 


Sn'Appi-lant  oftt  I'li^oKiHTO  mmi  titr«,  cct  enrcRmtroiiui.t  (J.iulvauJriiit  ii  uno 
accoptiilici ;  or  la  l..i  do  184\.It'cl.ir.int  (|uo  IViiro^i^trtiiu-i.t  .lo  c.t  iict.^  vaut 
pour  t...iti'H  1..H  paiti.-H  ,,ui  y  m.nt  int<ircH«cc.H,  il  K'cimuit  .I..!h-  «i"^'  1'Al'lKil.int 
.l.,it  c  trc  vi,tnclK.|tici.t  cen.o  uvoir  tK-ccpt6  cc-tto  .lelcKatiori  et  .p'o  par  ..p6ni- 
fttti..!.  .Ic  la  loi  ecttc  ilok^gation  est  parfaitq.     Cc  ptUicH)c  oxintait  kouh  I  aticien 

droit.  ^  .  .  1     •      I    •    !• 

Sous  lo  rt^'imo  .lo  ri'Mitde  \in\  conccr.M||^  K>h  liypotlioques,  la  Hiinplo  iixli- 
cati..n  a.'  pai.-i.K'.it  valait  opponition  ct  aiH^.ensait  Ich  tim  iii.li.pies  U'en  forrnor 
ui.c.  (I)  Cola  a  6t6  j»i},'6  daiA  le  Dmtrrt  de  Moiitrial  <larm  utu'  .U-maiulo  cii  ra- 
tifii-atioii  di!  titro  par  fou  lo  Dr.  Vnllw;  Rur  son  ac(|ui8ition  <lo  fou  J.  1).  Laoroix.  (2) 
n  y  a  on  fraudc  outre  la  bollc  nivro  tt^lo  gondro  ct  la  (iuittanc«)  du  6  uvnl 

_18&5  n'ost  paH  Hincorc.  "  "it-  ,  , 

Lc  jiijxeinoiit  CHt  motiv6  all  long  d)iu|it|,suit : 

"U  cour aprts av.nr  cnteiidu  lo*part^&Pir. lo.ir«  Avocats  oxamino  Ic  do^Hicr do 
la  oauHc  .M.  .•our  ,1c  kcmiorc  instaucc,  1«<  griefs  d'Appoi,  ct  Ics  roponscs  a  iccux 
etKurlo  Mnircinent/doliborc..   lo.  pM.>sidC-rai.t  a»«  I"V  »<^t"  «1'»  28   Hoptcmbro 
1854  r  Appelant  a  fondu  al'Intihie,  Marie -Louise  Lerin;or  dc  Lai»lanto,  I'linnicu- 
blo  dont  il  s'agitci/  cottc  cauhc,  i>«ur  Ic  prix.<lc:»,OOOlivros  ancicn  cours,  payable 
lo'20  avril  1855  ;  que  |c  inonio  jour,  la  ditc  Marie  Louise  Leriger  dc  Lai)4antc 
,1  fait  donation  tire-vilWtki  iiK-nio/iinnicuble  uirx  deux  autre**  Intin.es,  savdir: 
Ic  dit  Hubei-t  (^iijlo  dif  |fet;c>'^'t  et  la  dito  (^leopbee  I-ifrc,  fiUc  dc  la  donatricc, 
4  certainos  cbargH  cntflaiiir.ft,,  .le  scrvir  unc  rente  et  pension  viaj^ore  a  ladito 
donatrice,  et  de  pkyer,  a  son  acjuit,  u  1' Appelant  en  eettc  eau.sc,  l,t  susd.tc  som- 
11,0  do  3,000  livres,aneien  cours,  due  cnvertudu  susdit  actc  dc  vento,  amsi  cpiU 
fut  declare  exprc$senient  dans  le^4i^;i«te'dt. donation;  que  cc  dernier  actc  a  ct6 
cnrc'istre,  mais  W  le  susdit ac(e' dc  ventc  no  I'a  pas" etc;  2o.,€onsid6rant  que, 
dc  dmit  con.mun,  JJiHimi  en  resolution"de  fa  vcnto,  fautc  de  paiemcnt  du  prix, 
apparticnt  an  vei.de^ir,  soUNmo  la  ventc  ait  6t6  faite  a'  terrnc  ou  sans  tcrme; 
quo  le  droit  dc  porter  cctteMjon  n'a  6t6  en  aucunc  manicrc  aftecte,  par  les 
loisnonvolios  oonccrnant  Ic  rcgiriKl.ypotb6-eairc ;  ct»que,  par  consequent,  Ic 
deiaut  d'onrcgistrenient  dc  I'actc  dcNcntc'nc  pent  prejud icier  a  rexernce  do 
octtc  action  ;  3o.  (Jonsidemnt  de  plus  dan*  I'cspccc,  que  Ic  sus  ditaetx;  do  ventc 
ct  le  susdit  actc  dc  donation  ont  6t6  passc^Jc  nK>inc  jour  y  que  la  crcancc  dc 
r  Appelant  qui  consistc  dans  le  prix  dc  la  su\ditc  ventc,  n'a  pas  cto  tenuc  se- 
crete aux  donataires,  puisque  par  I'actc  dc  donation  qu'ils  invo.p.cnt,  ils  se  sent 
cnjraires  personnollcn.cr'lt  a  payer  eettc  crcancc  a  1' Appelant,  a  raccpnt  dc  la 
donatricc;  quo,  par  cons6qucnt,  les  dits  d.Jnataires  nc  pcuvcnt  pas  sc  d,rc.  au, 
prcHudice  dc  1' Appelant,  ticrs-acquercurs  dcUonnc  foi,  aux  tennVs  et  selonl  es- 
prit dc  la  premiere  scctiop  dc  I'ordonnancc  d'cnrcgistren.cnt ;  d'autant  plu8  que^ 
dans  les  oirconstanccs  dc  la  cause,  I'Appclant  pourrait  invoquer  contre  cux,  i 
raison  de  renrcgistrcnicnt  qu'ils  ontpris  de  I'actc  de  donatiiji.,  cottc  disposition 
dustatut  de  1843,  cl.ftp;  22,   sect  C,  qui  portc  "  que  I'enrcg.strcmcnt  tout  au 


(1)  Notre  S'tatut  concemant  les  ratiBcations  do  Titrw  ost  en  grando  pw^  cal^u^  «ur  i  BUiw  do 
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qui  a  iiistituC'  los  lettrcs  dc  ratillcatlon. 
\      (?)  Bi parte  VaU(;o  en  1M3  No.  SOft.  -> 
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I0..K  d«  to,.t  .lonunJnt,  ^.crit,  acto  011  cho-o,  nfcm  MiffiMtti.t  pour  cortHorvor  le«    P»"'n*ud- 
♦.Ircu  ,  0  toutoH  IcH  i^nrtioH  intt.riW'CB  on  icolui.  d'uno  manii-rc  ttUHsi  cffloaco     l-ir.;;ird« 
quo  K.I  m,t  ao  ,.,|fc-..>riHt,-6  a  Itt  clfnmiulo,Iu  cos  ,mrtumrcMi)..(.tiv..,ncnt "-.**'"-"""*" 
4<..  (\.MH..Ii.rant  <j»U  n,«  do  d6l.^gntion,  cctto  dol^rHtion  ,loviont  pn,fait«  par 
I  cnr««,strc.,nont,  on  iLcription,  qui  e„  cMt  prin  pur  lo  ercHncior,  o,.  i  ko..  pn.Ht, 
qiW  Hd.,r,  1.1 .1.Hpositi„n  ci-,lc.H«nH  n.pportec  ,lu  Ht«tut  do  ia4;),  ru.n-jriKtroinoi.t 
qui  u  6t6  f.i.t  d.i  HUH.I  t  u<-to  a«  <loimtion,  protitiii.t  no..  Ho,.Ion.o..t  ,i..x  d<.nutairo« 
n.u.H  o...-.,ro  ii  loute„  Ws  jHtrtivn  mtire»»ii„  en  icflul,  .l„it  o tro  (•onH6  .»v„ir  lo 
m6n.o  off.t  quo  h'II  Axt  it6  fiiit  .\  l<i  de.n„ndo  do  TAppolant,  ot  pur  coriH^quont        - 
vttuyn  H«  favour,  liJi^  accoptutjion  de  !u  delegation  oontonuo  on  Cucto  du  dona- 
t.on  ,— f)o.  Co.iHidfrni  tcncdroquclo  paiorncntquo  los  donirtairoH  preton<lciit  avoir  • 
fa.yo  6  d'avril  186fi,U  lu  dito  Marie  Louise  L^rigrr  dc  LnplAnto,  do  la  Humlito 
ii.mh.0  do  3,000  livrosUo  pout  puH  dai.HloH  circon8tanco«,  fctro  rogard6  con.mo 
MuoBro ;  q.i  „.,  contruiro  Ja.p.ittanco  qu'iln  inveqncnt  A  cot  dgard.doit  t-tro  rcgard^o 
con  ...0  M.n,.l6c  ot  do..nW  on  fra..do  doH  droits  dc  I'Appolant  ;-0q.  Co.,Hiderant, 
par  consequont,  .p.'il  y  aVnal  j.Jp^dnns  lo  jugon.ont  dont  oBt  Appol,  navoir  :  lo 
jngi^mont  rendu  par  la  Cour  S^riouro  mogoant  A  Montreal,  lo  fllo  jourdo 
mars  186(r,  q„,  doLouto  lWjon;d;u  dit  Joseph  l'atten.iudc,  infirnio  lo  suHdit  ju- 
gonior.t  avoc  depcH  coniro  l'I..tftn6o  on  favour  du  dit  Appelant.     Et  cotto  cour 
proct.Jant  k  rondro  lo  jugoinent  que  la  dito  Cour  S..p6riouro  aurait  dft  rondro, 
d6cla.;t«  roHoIu  .\  touten  fins  qU  do  droit,  I'acto  do  vonto  par  lui  consonti  k  la  ditc 
,    Mar.0  Loumo  L6rigor  do  Lapl^nto  lo  28  septembro  1854,  dcvant  Langovin  ot  son 
confrere,  Nota.ros,  k  St.  Isidori,  h  d6faut  du  paicmcnt  dc  la  dito  so.nn.o  do  3,000 
hvres  ane.on  co«,-s,  inontu..t  d^  prix  8tipul6  au  dit  acto  do  vcnto,  etdos  inter^H 
Hur  la  d.to  8o.n«,o  ii  compter  |lu  20  avril.1866;  ct  ordonne  quo  lo  dit  Don.an- 
dour,  1  Appol{»t.t,  so.t  r6i«tegr6  \am  la  propriet6  ot  possossio.^  du  dit  in.n.ouble 
do  , n6.no  que  si  la  dito  vtjntc  n'aVait  jamais  ou  lieu  ;  la  cour  declare  do  plus  1*' 
pri8ontjugomontcom.nun,  aux  Aits  Hubert  Caillo  dit  Bisco,  not  ot  ClLh6o 
J.lro  son  6pou8o,  ot  los  condamnc,Wmmo  dctonteursi^t  possesseurs  do  I'in.mcu- 
bo  docr,tau  susditacto  de  vonte   comme  suit,  savoir:  "  la  moiti6  sud-est  du 
lot  do  terro    &c.  &c.,  k  delaisser  ct  abandonner  au  dit  Poinandeur,  (I'Appe- 
lant)  sous  s.x  ^maines  do  la  signification  du  present  jugcmcnt,  la* possession  du 
8U8d.t  .mmoublo,  ot  k  d^faut  par  c^k  do  ce  fairc,  qu'ils  en  soront  dcposs^des  par 
ma.n  do  ju^iico,  et  le  dit  Domandedr  mis  on  .possession  d'icolui ;  condamne  de-  / 

plus  Ics  djts  Hubert  Caill6  et /6l6oph6o  Fifro  k  rcndre,  sous  le  dit  dtlai  de  six ' 
semamy  compte  dos  fruit^et  revenus qu'il^nt  persus.du  susdit  immeublo 
penda;itlajou.ssancequyenonteue.\  Si  micux  n'aimcnt  Ics  dits  d^fendeuM 
payo^  au  d.t  domandeur  s^us  le  d41ai  suJdit,  la  susdite  sommo  do  3,000  livres  dit 
anc.cn  coursavec  int6r6t sur  icelle  k  coiipter  du  20'avril  1856, et  les  ddpens  en- 
^>uru8  par  lo  dit  demyndeu^  tant  en  c  )ur  de  premiere  instance  que  sur  le  pr6- 
//sent  appel,  auxquels  rf^pens  ils  s^nt  co.  damn^s  dans  tons  les  cas."  (1) 

Vherner,  J)orimdJ)orim,  UnrVAp^ehnt' 
Zebiancet  Cwsidk  ponr  li.«  TWim^^ 
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HN  Al'I'MU 


DIJ  DIRTHICT  UK  MONTRIAL. 
MONTUKAL,  12  MAHH  IMt. 
Cor(^<ii  Sir  L.  U.  LAroHTAiKie,  Hurt,  J., on  Cke^AvtwiN,  J,  DuvaiI J,  Cahoh,  J. 


f!^.i 


No.  tM. 


UHAUUaY,  (lhm«nilmtr  «•  Cimr  Infiritur*.) 
J  ApiielMt. 


liun 


PaPIN,  {DifenJtur  tn  Cour  Infiritmr*.) 

Intliii4> 

/  ■  "■  ' 

JOII1(^ll'''(I>>»>  TtRBALH. 

"^'Jwoiraiflanmtion  do  la  part  do  l^ppi^lnnt,  Don,aV'.  centre  riViw^ 
Diffiulcur. 

do  1«  «.«  ;  KvUct  M  aiftvc,n,Mc  .«  Dcoi^ndcur,  le.,«cl  M,......ta  n,A. 

Anncl  do  1ft  Pftrt  dii  Donnndeiir.  f 

L^     1.1  do  cet  ftppcl  6nonc^'c.  dans le  FaclumU.  I'Appohnt  «ont :  "  lo.  que 
^MftcUrdr!ft<Wavcur  du  verdict "  provicnt  "|d«  r6««m6  fa,t  par  Ic  jugo  ct 
«  rien  autre  chose ;  "-2o. "  que  Ic  verdict  a  6t6  rqndu- contra  la  prcuv«. 
V  *    L'".  i.n6  dans  Ion  /'dofam  soutient:  "  quo  leju^r  ^tant  Ic  seul  jugo  dn  fat, 
^  "  avait     ul  le  droit  de  prononcer  si  la  prcuvo  6tait  satisfaisante  o«  non  ;  que  » 
«  ;::;!;  etaU  eontradirtoire",  ot^quo  conB^quemment  lo  verdict  du  jury  deva.t, 
fetrc  confirm^.  ,  r 

■  /  ■ 

L'Intim6  cita  les  fttitoritds  suivantcs :— ^  \^ 

Ijinuiuu  V-  ..^  ,  ,    „,  „  „,    «  It  U  •««««««•.  with  but  ft!w  oiceptloM. 

GralMun  ft  Waterm.n  on  now  trial.  ^ Jf"'-  P- "^      "  •  »  STV™  not  «,t  -Ide  the  verdict.  If. 

'"       '•  that  m  ponal.  and  what  an,  denominated  »'«'^  «"°";T„™/^^^  i,.  In  the  finding  of  th. 

..for  the  defendant,  although  i^^  may  have  befin  ^^^^^'^^f'J^l^^^  r.emph.tlcally^n. 

^      "iury.  l'-*"  »«»"",rL^C^thetri^^^^                                                                     '""f '". 
S  vol.  ».!»?«*•«<»■  J  f^     .  ■    ' 


^CedoN.WlcS>n.nopeut6troex^rc<!«  •P;** '^*"2*  ^  rLot^n^^^  «,„t  eonform*.  a^x 

-tleraqul  out  Acqul.  '^'^^^'^f    'Z^'i^'^Sl'^^^^ 

loU  pour  lei  conKrver."   Troplon,^  ij^oute.  No.  ff;.,^  *?  "^*    '    t,  cause  A  tltro  unlvcrsel.  con»« 
[extinction duprivll.H!0<»ntror«heteur«.h^^  ,,  cell«i  A l'«««d d«u 

.^,r^nci.r.chlroff.plvU^.enfln^^o^^^_«^uto^^^  ^^^    Yoy^W^l^** 


■olwita. 
(F.  W.T.) 
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lcn>.cc.  la  Cour  I,.ft.r.curo  ct  cotto  cour  ont  juridiotion  ««r  t«uprcci«'tio„  Uu  " 
Ea  Bocohd  lieu,  la  cour  o«t  unnnimc  \  ddclnrcr  •  ouVn  a,„.«-.\.  .  .» 

pos«iblo  do  diro  H'il  y  a  e«  crreur  sur  cc  point.^     ^  ""'" '  ''  '"'  '"'' 

Lcjugemcnt  est  encos  tcrmea:    "La  Cour        ♦        •         •         » 

Vi!  lui  ont  6t6  soumises  comme  tell«,  qq'il  avait  &  r£8oudr«  *«n^;«    .  *^"^  .'*""» 

»)  Vide  U*M  Vict., olun).8».      "  .-    ■    -      .;  ■;       .,.'  - 
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COUR  DU  BxVNC  m  LA  rISe,  ISsl 


::i". 

— ,  „  .         ....^liu^A  en  rcicti.i.tl»  motion  tnilo  par  rA|.pi:lant  lo  <li«- 

,„„.,o»or".l«  «'»••;»      ,, /„  „,j„„„„  „„  „„„.„a„  prooi,    an,.,  b.cn 

-s^rt^::..  .iter.  .^^..-^^-^-^-^^^ 

,,„„„,  --;-:;--  iSfSttof  la  alte'cour  do  pro.i.r,  in. 

P.R.LafremyeyVroc}Xrc\ir(icYlnii^&'  jugemeat  rcnversd. 

t        '.      ■       ■  ■'  .  -  '    ■ 

(P.S.L.)  .  .     , 

-;       V  EN  APPELr  _         •  : 

DU  DISTRICT  Di  QUEBEC.  "        \  "  i 

\  ^  MONTREAL,  12  MARS,  185T. 

•      Cor»S..L.H.L.™-x„».B.,t,X.enCWAT...».J.,D.v.M.,C.noM. 

.  No.  80. 

-i  ii  t    ■    "         D.OX  LflOATinBB-PmVtWffli  BU    PE«li«B.  T         \, 

'       ^^  «'  -i.rfijiM.ft.VBnoontred'unsocondlocateur.iurW 

^T;:r:.UCon.Snp.en.^a««^,^^^^^^^ 
■    ,    loeaieurnWt  point  perdu  «.op".14g^W^^^ 


loc»t»ire  ll»mill»i»  MoitluuiMltt^lm  M" 


»  BonnevUle  ot  DeChantaO,  Opp*. 


•Ta'enA'i 


|(i)L'«serciMdeoBi 
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Sj^^a.  n.  Lafonta,ne  Baronn^t,  Ju,je  en  Chef.  La  Coar  Sn,,6ric„ro  a  Q„6bec 
a6t6dop,nionque  lo  premier  locateur  „ Wait  pas  perdu  soi  privile^."     Nou^, 

I      tumo  do  Pans  s'appLque  mfimo  lorsqu'i)  „'y  «  eu  aucuno  Opposition.    En  r6f6^antl 
:     «x  ancens  et  nouveaux  a«teur«.  il  est  facile  de  se  convaLcro  que  fo  pr    S 
useeondooateur  doit  passer  avant  celui  d«  premier  locateur^i  ce  I  Ir  ' 
ln.so  ccouler  plus  de  deux  mois  depuis  la  date  du  Jugement  va  idan     a  s"is  e! 
Ongcno    sans  fture  sa  sir-exeeuter  les  meuble,  do  son  loeataire.     Dun  I's  p  p 
6l9et^24^r I'art:  IV2.     Grand  Com  :  de  Ferriere  2  Vol:  sur I'art f  1 7r;,^S 

Bibcho  Diet :  do  proe :  vbo :  Saisie-Gagerio,  No.  32.  (1)  '  En  Canada,  la  form  J. 

mitT^™ -" '''."'"""'^'""'  abandonnde/pL  suite  de  I'^manat  ot 
du  Wilt  de  Boms  qm  exigo  une  procedure  differei^te.  f" 

'  Ce  n'est  pas  la^^ni^re  fois  que  cette  question  ^k  ddcid^e  dans  lo  sens  ohV 
nous  lenvisageon|:^H  suffit  de  citer  entre  autres  ^uses.  cello  de  I'Hotel  Di'u 
V8.Powerjngeee-|l835  aQuobecet  en  #pel  le  17  Novembre  1835  ' 

Le  jugement  do  la  cour  est  comme  suit :  La  cour  apri^s  avoir  entcndu  I'Appelante- 
par  ses  Avocats,  E.parte,  I'lntimeln'ayant  pas  contesto  I'appel,  examine  leLs^r 
ela  proe  durp  en  Cou.  d6  premiere  instanee,  les^riefs d'Ap;el  produits  parT 
d.to  Appelante,  et^sur  le  tout  miirement  d61ib6r6  :-lo.  Consilrant  que  la  Sai! 
8,e-Gagerie  dont  ,1  s'agit  en  cette  cause,  a  eu  lieu  le  13  AoAt  1863  •  Le  le  Ju- 
gement qui  a  valid^6  cette  Saisie  a  6t6  rendu  le  16  Septembre  1864 ;  oue  le  dit 
Jugement  a  eufeffetde  convert! r  la  dite  Saisie-Gagerie  en.  Saisie-Ei, cation  •' 
que,  par  consequent,  I'ex6cutant  John  Bonner,  pour  jouir  du  b6n6fi©e  de  la  dit^ 
Sa.s.e-Gagene.  6tait  tenu  de  feirevendre  les  meubles  saisis-gagds,  dans  Jes  deur 
n>o.8[qu.  ont  suivi  le  dit  Jugement,  ce  que  n6anmoins  il  a  omis  de  faire  ;-,2».  Con^ 
«d6Tjnt  que  les  meubles  qui  ont  6t6  vendus  k  la  poiirsuite  du  dit* John  iBonner 

I  1*  3I""r*  ^'"  ^^r'"'  f '''"-S«g^«'  comn.e,8usdit.  avaient  6t6  longtemjs  avant 
ad.(evente,8avo,rleouverB,le  ler  Mai  1856,  transport's  dans  iJmaLn^ 

I-  Opposante  avait  lou6e audit  D6fendeur  John  Hamillton;  qu'U  n'y  a  pi  eude 
Sa,s.e.Gagcrie  des  susdita  meubles  par  droit  desuitexle  la  part  du  dit  Joll  Boa! 
^dansleshutjoursquiontsuivicetransport;  (2)  que  dan.  ces  circo  In' 
Opposante.etait  bien  fondfie  A  faire  valoir  son  privilege  A  Penrtrerdl^ 

i  Ta  I'Ll     t/  T""*:-'V*  «°"-^-^'-  ^"  ™PPort  de  distribution.      ^ 
rl  K       ^  ?  :-I«fi™e  le  susd.t  Jugement,  savoir,  lo  Jugement  rendu  le  ii 

2^bredermer,par,aCourS«p'nWe,si6ge«nt4QuW;Etcet.eCp^ 
t*     •''?','  '^"^"'"'  ^"'  '*  ^'*«  ^'''''^^  premiere  Instance  auraitdW 
Hma.nt.entlacontestatronfaiteparladiteAppel«Btequantaur4*meet6Z     ^ 
.rtdes  du  rapport  de  distribution  produit  le  iTMai  ^66.  et   e  fla"  ,  ordote 

I'ux dits  4  et  6  articles  d'lcelui,  en  colloqu^t  la  dite  Ann  Johnston,  nn  iL  '..    - 


M^hiutdn 

V.' 

Bonnor. 


J  -t!!S: ,  . 

0)  l'«ttwi«i  de  OB  dh>it  do  roito  unit  modifl«  U  qaostton  da  vA^m»^'^'''^"~''^~f'^. 
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,       ,     ,-.>.>,«  Tiom^  par  prcf6renco^ce dernier,  au  montant  des  sonHnes 
Johnrton     place  du  dit  John  Bonner,  et  par  pre  Uommnges  Uu- 

BonV    .  par  ollc  rcclamccs-par  scs  oppos.Uons  t""^  r^«    «y«J  ^  ^P  ^^  ^ .     „,  j^ 

.'  •         Gourde  premiere  Instance  quo  surle  present  Appel.    ^^ - 

, '     ifoZU</m»e,  AvocatsdeTAppelante. 


(P.  R.  L.) 


Jugement  renvers^. 


,  ENAHPEt. 

MONTEEAL  LE  13  MAKS 1857. 

,  Bart.  J.  en  Chef,  Avl^in,  J.,  D«val,  J,  Cakok,  Jv 


Coram  Sir  L.H.LAiro»TAiNE, 

.-      jOUENIEB.(Oppo»an<««.Co«rZn«H«ur«.) 


Appclante, 


«T 


I 


■:sa  ■- 

'M  ■ 

■■'«%"•■:. 


■  "     ^■ 

d'annulor  pcut  eiro  ivv""  ••.  •  . 

cW  1.  aeuTe  ga^Ua  q«9  la  cour  pew  ^.^^^  ^^__^__,^  g, 

1-entremW  de  soi  agent  a  paye  \' "S*"'  J^^'^,  ,„,  ^ftre  i  «n  tM  «* 

"  de  sa  connaissance  "  &c. 


'  •  i.^»  Arf  /  I  .    iLiH     "»(»Urd5C   " 

«>  de  sa  connai88ance>   &c.  .^  /  „^„„^- ^^^  -"^c^rii  et  8ign6.  la  vente  faHp,i,„,,  ^^ 

.  ..  .      N.B  yonsid'erant  au 


it: 


'"^(Demalress^  en  Co,r  Sur^eure)fittnotion  que  la  dite^'^ 
7tionfatTejet6e,pourdemrai80iui.       .       y^ ^     ^  ■  ^-  j^^:^^-- .  _  ^~ 
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Le  Kactifm  (IM  Appelante  expose  Jes  fails  sus-dnonces. 
Jy/we»,  I/;  diff6rant  d'opinion      TI  fUtm./.  i»  a?  i  ,-^-  ,.x  . 

nest  pas  Buffisant de  jWr seulement  „„  fneilleurde  sa  tonnaissance^Ti^;,Tot 
posante  menUon.e  quelle  avait  u„  agent,  sans  en  donner  le  nom  o?lue  ron 
l^uvau  croue  que  m.  <^^rC^  Mto  que  pour  retarder  ^'v^l^^^  7  ; 

Caron,  J    En  pronon^ark  le  jugement  de  la  cour  dit :  Que  I'Opposante  avant 
jur  ««  meUleurde  sa  conr^ssance  ,^a  6t.it  «uffisant,et  qu^nr^HiC       ^ 
s'attacher  aux  or^cs  iudiquecXdans  les  .ogles  de  pratiq'ue,  I  n,o"e     q  1  Z 
des  te-mes  analogues,  on  parvenk  an  m^n^e  but,  que  l'Op;osante  alltr  dan 
son  oppos,t>on  avo.r  payl6  ^  I'agenWe  l'Inti„.6e,  diverses  soLes  d'argrnt  do^ 
d„eu,estpas  tenucapte.etelleW 

ar  IVntde  la  duo    ntim^e;  que\uoiquelestatut  41,0^3.  c4  ^ 

lie  prc.be  les  oppositions  k  l'enco„t\  des  venditioni  exponas   n  Jn.  .'ns  1 " 

co«rdo,t,,Aerpr6torfavorablementn„tX^^^^ 

art,e  d;un.dro.^  qu'ell,  reclame,  en  effet  kppelante  allegu    dansU  Zi^ 
on avo.r pay6  des  som^es considerables  a \ge.t  de I'lnti^de,  et si  c'estTc 

lAppe lante^qu,  n'est  que  Tutrice  k  ses  enfiS^\„i„eurs,  serai    do^c   o  c;e le  " 
aye..leux  fo.s  et  ses  pupiiles  se  trouveraient  ^kv^es  d'autant    ainlil "  st 

Jtede  pnver  rAppe  ante  de  IW^ede  faire  iL preuve  des  ;aieXl^,e 

ra  tenir    quant  aux  autres  questions  soulev^M  nar  vL,.^  •*•       ,  ^ 

I*  jugement  est  comme  suit : 


4 


^6,laveiiteMi^„^.^^^^^^^ 


— -  1^^ 
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^  -^.4 
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^^^ffiBRHtj 


i'oppcxition  dfl  PAjw- 
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OOUR  DU  BANC  DE  LA  RElNF,  185.7. 


b«co:ii«..cl.  tes  cl'in>mcul.lcs,  annonc6es  '^^  ^«f "  ^^  \'^J"*! !  ^  teU  nu'aU6gu6«  par  I'Ap- 
-  .  pelantc  en  «on.oppos»Uo«,  bMs  ;^-^  JJ^^ ^^^  „q,elIo  |^6t6  original- 

la  vento  dcvrait  6tre  faitc  aeulemenyt  que  poj^r  ce  tc^^^^^        ce 'ui  cependant 
:^  da  avoir  son  jour  pour  6tablir  lo«  ^Us p.en.en    ^^^^f^^^^^^^  J^^  J 

lui  a  616  refuse  par  lo  jugemervt  dont  ^st  ap^^  que^  ^  H^.^^, 

V  iacoura™aljug6,casse,annuleet  ^f'^lf'^^^^^^^]^  !,  i,.^.r  ^m, 

.-.cJfili  rendu  par  la  Cour  Sup6r^«ro  8.6geant^  MonU^  je    _^  d(i  rondre  la 
.      WecWpensetlacourprocfedanlkrendre  le  ^g^^^^^^^ 

t  et  G'.  Bobertsm,  !>  Weurs  de  Vh^^e.  ^      ^^^^^^^^  .^^^^ 

(0. 


\?St 
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^■ 


..  f   .^i 
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i  MONTREAL.  ISth  PBBBUARY.  1867. 

Coram  I)ay,  J.,  Smith,  J.,  Badolkv,  J. 


J 


No.  272*. 


Mullins  y.  MUer  et  al.,  and  McDonald  et  al.  Opposant,.  ^ 

another  .„  hUp.aoe.  wZut  tZ::Tj.l"'^^:27 

rendered  Bgvdnntthe  composite  Orm  under  8u^  «l«Zlr^^.^^         ■"••  *'"'*  "  Ju^Kineut 

copartners.       "^  ™^"      ' '"^^ '**'™*^«'«» »»  "u'l  9«^^ 

Tki|  was  an  opposition  d  Juffement,  fyled  by  tl.e  opposants,  op  the  .round 
In^It;':'''"""  ^"  "'■^'  "^^^"'''"  ^«^  '^-^^  I.ad  been. obtained  bffZd 

^Tn'lTrV'Vr'''''-''^""^"''  '"  1«H  the  two  fi.ms  of  Win.  Miller^ 
&  Co,  at  ^Montreal,  (composed  of  Wml  &  TJ.omas  Wilier,)  and  of  McDonll 

Logans,  at  Quebec,  composed  of -Angus  McDonald,  John  and  Alexand^^;^^^^^ 

and  the  severa  copartners  of  each  firm  formed  a  composite  copartner  hn  to  be 

hTntrf    r'""'  andQuebecby  the  respective  partners  at'each  place',  undt^ 

he  particular  firm  names  then  existing;  £0000  was  to  be  brought" in  bV  ".1 

^  firm,  and  the  finns  as  well  as  the  individual  partners  were  prohibited  from  enteHn^   • 

-ntoany  other  busmess  until  the  lapseoflO^ar^agreed^nshouldhav^a^^^^^^ 

ed    and  the  agreementcontamedforrnalBtipulationsinrespectof  the  retirement  ■ 

an   death  of  any  of  the  partners.    After  a  period  of  two  or  three  yea      ont 

0    he  Logans  withdrew,  when  it  was  considered , necessary  r^dei  Z IZ 

the  m«de  of  h,8ret.rement,^„d  the  arrangement  and  liquidation  of  his  part! 
ne,.hri>  «hare.  the  remaming^rlners  agreeing  that  the  composite  copartnefshYp 

uld  continue  ^before.    The  retirement  of  the  partner  and  the  com  nuat^     ' 
.n  the  copartnership  of  the  other,  wa,  then  formally  registered  by'  CeitSe 
according  to  the  terms  of  the  law.    In  ISS'O,  William  Miller  wiihdrewtm 

Mpntreal  Branch,  and  his  retirement  was  certified  by  hi^^elf  and  ThoZ     ' 
Miller  at  Montreal  «nd  Quebec,  at  the  Prothonotary's  office,  and  also  aUl^ 
.^g^tryofficeatPortneu^andadvertisedintheOanadaGa.^^^^^  - 

I  Wween  William  and  Thomas  Miller  and  one  Bunti1,,Williai;  as  igned  to  Bunri  ' 
I  .««  hislnterest^n  U.e  firrt,  of  William  Miller  &  Co.,  /or  a  considemfLn  Ir  sld 
m  the  deed.    Mcbonald&  Logan  were  in  no  ways  partj^s  to  Ihis  deed  n^^^^^ 
J  re  any  proof  of  record  that  they  had  be,n 'applied  to  or  informedTf  Z  " 
^ten  ions  of  the  MUiers  and  Buntin.    The  Mme^  and  Bui  Iwever 

iX  P      Tn  "^''"f  '''  ''^°*'^*'  «"'  also-putohed  the  new  ;artnrh  p 
mAe,Canada  Gazette,  shortly  after  the  date  of  the  deed.  This  occurred  in  i^f 

£.000  and  upwards  m  the  name  of  William  Miller  &  Co.,  in  favir  of  Will^ 
^.  who  endorsed  them,  withoutur^nr^o  tn  tho  pkjntjff  Mullin,  a  imhZ 
py^arnage  of  Thomas  Miller,  and  who^aTS^T^^!^^^^ 
U^eivedtbem withoutany consideration.  NointimaLofthi.^^^^^^^^ 

w«.prov.d  tohaye  been  communicatedtd  McDonald  A  Logani  andwh  „!" 
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Mnnins 

JMWi'T  rt  al. 

k 

Mi'UuiuUd  cl 


^ 

'cr^ 

^ 

;S^s       l.....  .s-  Mill...  Huntin.  an.l   M.D .1.1  ^^  I-^an^  tra  .n,  together 

'^  ?,:C,-  .1...  flnn  <.f  Wm,.n,  Miller  .t  Co..  afMoutu-aU     'Iho.su.t  ^a.  l..o„,l.t 
„;.>•.., I  a.nUem.l  ..|.on  Tl.oinas  M.llor.  '  No  in'i.nat.on  wa«  jx'v.n  to  or 
:,:     lLU<>..nJ.^Lo,aa.    Thon.as..ll.-rali.wo.^ 
r      U,  u,on  which  a  Writ  .;f  KxCu.iou  iss^,i  in  .lue  .ou..e  a^unnt  M.-T^-naU 
-    I  I  0.4  at  Qnphec,  in ^conscq.u.n.o  . hc'cot? tl.e  proVont  oppo>U,.m  wa«  h Kd. 
7,::;./.  (.//•-»';--)     The  ,u,s,io..in.hi.  caso  turn.  u;.on  tfto  «n.V,vn.y 
of'hotrvi  e<.r  pro^e.in,ti:o<.ri,inal  <.au,v  Jl'l-  P-.s,  v;a.  serve.    n,.on 
1,1  Miller,,  a\nen,he.  of  the  tinnof  Wil|iiaS  MiH-  ^^  ^^  "t  .he,r  offi..yn 
Mo, ,  eal,  a.  b  iug  a  .opavfj^et.  of  the  oppUnts.     If  that  sc^v,,c  wore  va     . 
t  !;i;-;;ntH  wtre  ^.^pi-rly  i"M.l.a.I(-.f, '^n^  ihe  jrronn.lH  of -le^nco  ^f  the 
nlai.,titrsa.tion  against  them  emuu.t  he  go.  euit.)  again.         /^  ^  - 

' \l.  sullicienoy  tf  the  service  depen-ls  npU  the  -  jtonrcVnC     "C  „^,  of  a     . 
copartn.r.hip  hL.u  the  opposants  an.i  t|.    Hrn.  o.  W.lha/,  M   lor  &  Co 
.  0„  Toterenco  to  the  Dee.l  of  (^.partnosh  p  ,t  w  .11  he  ob.^erved,  that-the  prt- 

ncrslfip  was  not  between  i.ulividuals  hnt  V.+oon  firn.s;  ^..1  ,t  appears  to  me 
f,.o,n  the  terms  of  the  Dee.l  to  havb  been  el  a,;ly  int.-n.le.l  that  so  long  as    ho 
stipulate.!  eapital  ren.aine.l,  ami  there j.as  n<^  .hange  in  /he  ,nnnagen...nt  of  the 
copartnership  business,  the  in>livi.jnal  ,„.-n,heW  of  either/fi.-m  m,g1it  be  chai^-U 
w^thoutvthe  formal  eonsent>f  the  copartners  In,  thb  otf.er  fin,,      Conseqnefir 
the  retftciic-rtK^MVilliam  Miller  and  the  s.ibstitnt.ol,  of  Bunt.n  in  h,s  stead 
;ling  in  oo«.y  .ith  the  nature  and  stii\ulatio«   of  .he  .contract  between 
the  parties.were  qntfy  legal.  «nd  sueh  a  stop  a^  the  opposants  co,. Id  .n  no  w.c 
complain  of.     It  may  be  added,  that  the  retiro^u-nt  ot  W.lham  ^hller  an.l   he 
.  ulSution  of  Uuntin  were  duly  registered  and  ^>nblisl,ed  in  the  0(Bc.al  Ga.otto. 
in  1S51,  and  no  cbmplaint  or  olyection  so.o,ns  to  have  been  made  byjhe  oppo-  , 
«ants,  at  anj.W  before  the  termination  of  the  eopa>t.,e,.h,p  by  the  lapse  o 
time  in  18.5,  n,ore  than^two  years  afterwards,  or  in.leed  at  any  tyne  before  the 
fvlin  r  of  their  opposition.     U.,der  these  circunstances,  the  service  seem,  to  m-e  to 
Le\5en  legally  made  on  Tl,oma.s 'Miller,  land  1  am  consequently  of  op.nion 
f     'tliat  the  present  opposition  should  be  disn,issed.  ^  ^ 

I  Badnlcih  J     This  is  one  of  those  oases  that  goes  beyond  the  mere  te«,n,- 

calitics  of  practice,  and  must  be  governed  v«ry  mud,  by  those  pHnciples  of  equity 
^hich  ought  at  all  times  to,prevail  in  cases  of  dispute  between  copartners. 
From  the  narrative  of  facts  disclosed  by  the  pleadings  and  evidence  of  ^ecorl 
it  is  manifest,  that  the  first  intimation  to  the  McDonalds  either  of  th«  making 
of  the  notc«  or  suing  out  of  the  action,  was  by  the  Sheriff's  Officer  at  Que  e. 
.bowas  dlM  in  his  *oceedii,gson  t»-pot  by  Thomas  Miller  wb^^^^^^^^^^^^ 
led  him  to  Quebec  for  tfe  purpose.  This  circumstance  -'««^f  ;^*«<^'<^^;" ^^7 
'  -  t  indicate,  that  sompgro,^ud  .as  intended  against  t^«  ^cD^f  ?^.  ^^^^^ 
.KSinewhat  close  examination  of  the  evidence  ^""'^^^"■"^^f  ^^^^^^^ 


"-  . 


McDonalds  as  established  by  t^cir  own  a.  t«,  it  was  ^^^^^  1^^  \iZ 

^cve  themselves  from  the  imputation  %  f'^^*--*^^  "t^J,«"*^P^'tw  IZ 

TvUleut  from  the  i^ooi  ot  rcc6W  that  the  plaintflf  Muihns  was  only  a  F'" 


SUPERTOR  CQUUT,  1857. 


ISS 


Hulliai 


Met 


nor,.,  for  ll.oma^  M.IIor ;  the  not,,  won,  ^-von  to  l.i.n  without  consideration  on      KuHta. 
Ins  part  ami  w.thont  roc<M„-HC  against  Wiliian,  Mill.r,  arul  it  would  he  tho  height   Mnier'cM. 
of  a  .surd.fy  to  suppose  t^mt  a  n.iin  who  had  litth,  or  no  ,„e«n,  of  his  ownMcDc^d! 

w,/„ld  a<....pt,  asa  ,irt,th.3tran,fe.  of  notes  anu tin,  to  £5000  'a„d  T.ZZ  ' 

ft<)n.  hj,  unc  e,  an.l  drawnVhi.n  in  the  name  of  his  Hrn,,  without  huing  .ully 
nfcedot  the  purpose;  and  it  n.ust  he  concIn.h.d,'lhat  the  screen  Mullin, 
b  .ng  re„.ove,l,  the  chjef  actor' Thomas  Miller  would  appean  aa  .ho  party  aetu- 
a^ly  at  ,^ue  w.-h  the  hrm  of  William  MillJ-r  &  Co..  and  particularly  wii.  tha 
J^cDo^Mds,  pa.1ne,^ot  that  firm.  Willi,„,  Miller  said  in  his-dcpo  ition  that 
.e  .mtes  ,>ere  gtven  fqr  advances  made  by,  him  to.,the  finn  after  his  retiren.enf 
that  the  advances  were  fr-m  funds  at  his  crclit  in  the  Iknk  of  Montreal-  and 
Jhatt^.escK  funds  <-a.„e  from  the  consideratiorf  n.onoy  of  Uuntin's  puVcha^o  of 
Iln«  n.tc.rc.t  ,n  the  concern.  The  testimony  re.ulered  was.f^.r  from  sntisftto,^ 
!astotb..fi.H.stateda,Hl  the  manner  of  statin,  them.  -U  rrfanifestijS^J^ 
«r,.ud,sp.s,t,on  to  a  full  explanation,  whilst  it  plainlv' showed  thAt  L  witno^ 
uas  not  at  »s  ea^e.  W.  now  reach  the  Judgn.ent  which  made  tLZXii^ 
i..u.fn,  and  the  two  McDonald's  partners  in  the  fiVm  of  WUIi.m  Millor  &  Co 
«fra,nst  winch  it, w,u,ob1|i«e<l.     Now,  it  w..  ass-rted,  that  no  such  connexio; 

iy.l      It  must  te  borne  .n  mmd'that  WilIia.o  Miller  had  transferred  all  h" 
luU^rc^t  in  the  copartnei-ship  to  Br  ntin  without  co„s,il.ing\tIi<v.McDonaId8  but 
by  refe^^ce  to  the  deed.it  wouidie  found  ll.at ;.o  chan^^L^  ^^^ 
«.ceY,p,s|n.«.of  th,.finn  without^Ve  c,H.rent  of  th Ahoio  fi.m,  a^d'hc  J 
wa,alhu,Be,  whereby  it  was  agreed  that  a|fit  and,  propej  sufetim;  w^  TZ 
fonnd  .f  need  bo,  to  the  end  that  the  finn  W.ofdd  suffer  nd  detrinient  from  tho 
death  or  ret.rement  of  any  member.     Now,  it  appeared  that  the  clau-e  had  r^  ^ 
fcrencc,tothc-<ompositccopartne,>,hi^ead.  n.en.ber  of  such  firm  i.avin-r  an 
.n^.,^  that  a.^ro,,er  and  fit  pe.on 'S.ould  represent  the  -etiringpa;  ;%" 
«n|forthe.ea.ong,veninthedeel,thatthefinn  should  suffer  no  dJ^ 
thereby     Now,  as  alrendy  Btat,d.  William  Miller  withdrew,  fyled  his  cert  firj 
w.:hdrawal  m  M,.,.trea..  ahd  .signed  all  his  interest  to  Buntin:  and  Thom« 
M.  ierandjluntm  togethrfyled  their  certificates  in  Montreal.    The  McDbnZ 
had  no  p..rt  or  lot  m  this  transaction,  and  the  deed  by  all  considered  nTeTar! 
i^on  the  withdrawal  ..f  one  of  the  McDonalds,  w^s  not  de.med  so  b  tl^Z 
tcr,  b,.t  Bun.m  was  th«,^  into  the  concern  as. a  fit  add  proper  ZZT 
«i^red  l^l^s..  William  and;Thos,as  Miliar  without  aHSiConi;! 
partners  m  Quebec.    It  has  been  said  that  t-.e  fi.p.s  only  wer.  S  aid    ol 
the md.ndval  partner,  and  that  the  common  law  principle  o   s^r^o  '  T] - 
consen  to  ^m  ssion  did  not  app'y.  but  on  reference  ta  the  DelT^H  o^d^ 
found  U.at  tl.  fi^s  and  -iM  individual  p-.rtnet.  we^  bppLZ^  i^  tl^t^ 
o^tcfirm;  .t  was  i„  fact  on.  root  with  two  branehea. ''wrul^Ir  1"^^ 
mns^nces  was  to  j^.dge  of  the  fitne.  and  propriety  of  the  nlo^:.^ 


^vi.in.he'directh,„.f.hej,.i;t;^:^^ 

the  original  agreement  who  alone  had  an  interest  in  ,J  e^au,       n  T       ^ 

lave  been  a  p.tner  ^ith  Tho.a,  Mlllo.  but  he  was  liS^l  ^ll^  S; 
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\1> 


the  McDoniiKlJ;  he  oiight  have  participated  In  Thomas  Miller's  fortunes  i|th^ 
..   concorn,  and  rlpresented  WilliaCn  Miller's  profit  and  loss  account  so  far  ii||tl*e 
»l. result  might  hi  shown  between  him  and  William  Miller, but  he  was  in  no #y  a  ' 
partner  in  Wi  Ham  Miller  <k  Co.,  composed  of  MilUtr  and  the  McDonalds,  ^1i4 
the  Judgment  against  them   as  copartners  including  him  a»  one  wa^*  Jutlg- 
"  ment  against  m  existing  copartnership  in  which  the  McDonalds  w^re  partJierH. 
But  it  was  saii  that  the  McDonalds  should  have  set.  this  up  pending  \he^"it 
and  that  theservicfi  upon  the  known  fiii^  was  a  good  service  upop.  th>m,  and 
that  their  silence  gave  binding  effegt  to  the  Judgment.    The  cirxitirmstance* 
above  adverted  to  plainly  show  the  entire  and  studied  ignorance  in  wliich  the 
McDonalds  were  kept  of  tlie  Entire  transaction.    They  showed  that  Mullinswaa 
merely  a  prSte  npm  ;  that  Tliomas  Miller  was  really  the  PlaintiflFand  conductor 
of  the  whole  affair ;  that  Mullins  a^i  participator^in  the  transaction  must  not  be 
considered  as  the  real  Piajntiff,  and  that  the  equity  of  law  in  Copartnefchip  mat- 
ters which,  while  it  subjected  copartners  to  the  honesty  and  fidelity  of  their 
"~Tmrtu«rs  and  the  abounding  good  faith  of  all  their  transactions  togetlier,  at  tlie 
«ame  timd  protected  them  from  the  fraudulent  intentions,  of  those  in  whose  fi- 
delity they  were  compelled  to  trust.    Thomas  Miller  was  the  Plaintiff  in  thia- 
caftse;  he  drew  the'iiotcs,  received  the  service  of  summons,  prosecuted  them  to 
Judg;nent  and  enforced  thpra  by  Saiaie  Arrit  and  Execution  against  his  co- 
partners.   In  such  a  case  was  the  law  of  service  observed  and  obeyed?     In 
such  A  case  the  McDonalds  had  a  rightful  and  legal  claim  to  be  notified  of  the 
process.    This  was  denied  to  them,  and  the  only  recourse  under  all  the  'circum- 
stances of  the  c^se  was  that  which  they  had  adopted.   vThe  majority  of  the 
Co^tKcopsidcrcd  them  well  before  the  Court  and  thoujht  that  the  law  had 
righteously  granted  them  that  protection  which  their  Copartner  had  attempted 

to  prevent..  -  ^'    ..."       . ;  .    j 

"^         J  ^       Oppc^itiou.mtimtained. 

•    5.  TT.  2>ormar»,  Attorney  for  Plaintiff.  , 

Andrew  Robertson,  Counsel.  >  -  -  ^  , 

^cnry  <S?«or<,  Attornejr  for  Opposants.  °  : 

\  /     (8.B.)  •:  /.'    '  ;     . 


,  MONTffEAt,  88th  FEBJIUARY,  1867.  ;  ' 

Coram  Day,  J.,  Smith,  J.,  Ijaboley,  J. 

U    .,  No,  16».'- 

,  '  Henahdvf  V.  Dyde.    , 

I  An  agreement  by  a  person,  not  ■Member  of  Parliament,  not  to  use  his  influence  In  opposition  to 
the  passage  in  Parliament  of  a  public  liw,  is  not  against  public  policy,  and  i.  a  vaUd  considera- 
tion for  a  coAtract  to  pay  money.  ,  .  w—  ^^^  i. 

S^Anagrecment  to  cease  acting  as  Inspector  of  Ashes,  and  to  dose  an  Inspection  of  Ashes  store  ta 
Montreal.  U  a  valnable  consideration  sttiBcierit  to  support  a  contnict  to  pay  """jy  =  """^JJ 
under  the  Statute  18th  Victoria.  Cap.  XI.  the  party  agreeing  to  do  so.  h«l  no  legal  right  either 
^tfty^  •^  iniipBctor  or  have  an  inapeclion  store. 


'  This  was>an  action  conjmenced  by  a  declaration,  Setting  up  that  on  the  16th 
May,  1855,  ii  was  agreed  between  the  Plaintiff,  who  is  stated  to  have  then  been 
an  Inspector  of  Pot  and  Pearl  Ashes,  and,  the  defendant,  Inspector  of  Pot  and 


\ 


A.":.7 
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Pearl  -A«l.^of  Montreal,  that  from  thenceforth   and   .o  lohjr  a,  an   Act 
.nt.tulod-.l„  Act  to  regulate  the  Inspection  of  Pot  and  Pearl  l.T  18/A 


loh 


Rrnahaw 

V. 

Dyde. 


1  •     ,.    ;  ""  •"^•""'  "•«  i^'fjiRiaturo  intitu  e( — An  Art  tn 

rc,,iutc  the  InspectionofPotand  Pearl  a^.^  nince  pa^nc-d  into  iLv  1  the  1  si^..,.^^ 
V.9,,  cap.  06,  but  in  any  event  for  »h«  rw,rw.i  ^f  .u-J  ..__     ,         .    ^  "'*      J^'^ 


Vic    can  ft/5  K„»  J.  „  '         .  *   *  ■ ^    ^  '""**-"  '"'<'  '"w  as  the  I81 

1  t\T.    'm  "^  *'""^  ^"'  ''"  ^"'^  «f  ''"•^«  y«"«  from  that  date  t!^ 

pla.nfff  Bhould^coase  to  act  or  carry  on  business  directly  or  indi      tly  n  h  , 

own  name.roth,mi«easan  Ii.spector  or  Packer  of  Pot 'and  PearU  Can 
Iha  he  would  fortK,«,ithcIo«,  Lis  Inspection  store  i,\  Montreal  for    ho  pu  '  Te 
of  Ananspccfof  store,  and  should  coa:^  to  interfere  <lirectly  or  indJecZ Uh 
the  Defondan  s  busness  as  Inspector;    in   c.on.si<leration  of  all  whth    a  d 
m  further  conUerationthat  the  Plaintiff  should  not  endeavour  to  prevent  the 
To  "'  i: TV^^^  ^'<^'  -P-  ««.  *«t  Dyde  promised      p:;Zlt 
£50  on  the  first  d^ay  of  Ji,he  U>en  next;  £60  on  the  fir^t  day  of  1    cembt 
then  next ;  £60  on  the  first  %  of  June,  1.60 ;  a  like  sum  on  ,L  fi    t  Z 
Dcember,  of  thj  sam<^  yaars  Und  the  balance  on  the  first  day  of  June    1? 
That  jn  pursuance  of  lhis„gre.r«i.nr,  an  ac^or  contract  .0  Jlf  ^i,  1', 
signed  and  executed  by  the  PlainWand  Defendant  at  Quebec,  on  the  dly  and 
year  first  mentioned,  wherel>y  the  Plaintiff  and  Defendant  "  agr  ed  ad  covenant 
ed  as  hen.,nbeforo  set  forth,"  and  wh|oh  was  signed  by  Defendant  ft  hTlllf 
.nd  as  taking  upon  himself  the  ,uamy  of  attorney  for^Jam^  E   Ll  Tm 
M^or  refused  to  rat,|,j  the  contract  ind  to  be  responsible  for  the  sa^dCt  of  De 

W  .hes ;  ^  that  Defendant  ..ed  to  ^  ^  ^^  ^^  "^^Z 

The  Defendant  pleaded  FiRSTty  :_That  tjie  contract  alleged  was  i'llegal  and 
vo.  and  wuhodt  consideration,  because  the  Phuntiffpretendingto  l"      „^fl  e'e  ^ 
with  members  of  the  Legislature,  h.ad  represented  to  the  Defendant  that  h! 
could  and  would  prevent  the  said  Bill  from  passing  by  his  nWsonarilfl 
and  that  he  would  absUlin  from  doing  so  aniwoug  le  to^r Ulr :J 
ashes  at  Montreal;  ,f  Defendant  would  pay  him  ^300.     Tha.  DefendTblv 
mg  the  sa,d  representation,  did  sign  the  agreement  produced  by  Plaint  ffb,^ 

a  the  Pla.nt.fi  never  was  an  Inspector  of  ashes ;  that  he  had  illegally  usu'rp  d 
that  office,  contrary  to  the  provisions  of  the  18th  Vic.  cap.  11,  to  which  heC 
never  conformed  himself,  and  had  no  right  to  act  as  Inspector'  or  have  a     In 
8pect,on  store  at  Montreal.    That  Plaintiff  had  no  right  to  stipulate  for  money 
or  absta.„.„g  to  use  his  personal  influence  to  p..evenl  the  pairing  of  a  Sc 

.  , T;  rV  f  '""'^  "  '"P"^''*'""  ^"^  «"  '"^g"'  consideration  for  a  contrac  ' 
and  hat  he  had  no  right  to  stipulate  for  money  for  not  exercising  a  busbess  ^ 
wh,ch.t  was  .llegal  for  him>o  exercise.    That  the  contract  in  ^ll^^Z 
^L'".rL'/f  T.""'^^^"''^  P^^^'y  ^-  an  iUega'consM  raton 

tol  """;"  I*^"'"'"  riaiutiff  had  cobtinued  both  directly  and  indirectly 
to  exerc.se  the  office  of  Inspector  6f  ashes  at  Montreal,  and  to  inte  fere  w  t 
the  Defendant's  Msiness  of  Inspector,  -      '«e«ere  witb 

And  THiBDi.T:J|-The  general  issue.        
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An  nvidencH"  in  tlio  cftno,  tint  Plaintiff  produced  a  document  pnrpoiting  to  bo 
ex(!<  iilud  l.y  "Ji.lm  I)_v<l<'  nnd  i      Mnjor,  purlieu  of  the 

tirnt  pnit;*  and  ihci  I'liiinlilV  «»f  tlio  w'cond  part,  hut  irf  other  r»(»|W'<tH  JiKrceing 
with  the  contrniit  M>t  up  in  the  declaration,  oxcept  that  the  entire  tilk'H  of  the 
A.lH  rtforrfd  to,  and  the  dates  of  tho  last  thico  paynipnti»^compri,ninp;the  wordu 
herc'iidtofore  printed  in  Italitn)  were  blank  ;  and  it  was^igned  by  Jolin  Dyde, 
Jan.  E.  Miijor  per  John  Dyde,  and  by  the  riaintitT. 

The  partieH  adinilled  that  tliis  document  wan  wigiied  by  the  riaintilf  and  De- 
fendant at  Quebec  on  iho  day  it  bore  date,  but  no  otiier  evidence  was  adduced 
on  the  part  of  the  I'l}tintitl'. 

The  Defendant  prjoved  by  <tne  witnesn  that  Iho  riiiintiff  Bince  the  date  of  the 
8greonionl4>ad  exan^ined  into  the  (pinlity  of  23  barWiH  of  I'earl  aBhes  for  one 
Stockwell;  and  nlr-o  proved  by  two  witneoKes  that  Ijie  had  bought  1  barrels  of 
ashcH  from  M«  Donald  uniimpeetAl,  for  whieli  ho  paid  lialf  the  price  of  inspec- 
tion over  the  market  rate  for  ashes;  profess»i>lly  for  the  purpose  of  avoiding  In- 
spc/;tion  fees.  And  it  was  admitted  by  I'lainlitf  that'he  was  not  an  Inspector 
of  ashes  appointed  utider  18th  Vic,  cap  10,  and  that  a  part  of  the  consid^r/^ 
tion  of  agreement  was  that  Tlaintiff  should  abstain  (torn  opposing  the  ISih^ie., 
cap.  05.  ^ 

■  ATaritforr^intiff:      .         !  ,. 

The  Statute  l^ih  Vic.  cap.  11,  did  not  make  it  penal  to  exercine,  nor  forbid 
the  exercising  of,  the  office  of  Inspectoi'  of  aclus;  and,  therefore,  the  I'laintiff 
had  a  perfect  right  to  exercise  it,  or  to  birgiiin  for  a  payment  of  money  in  con- 
niderfttion  of  not  doii'g  so.  That  the  Bill  18th  Vic,  cap.  OS.In  reality  directly 
•interfered  with  the  I'laintitrs  mctans  of  Hvelihotrti  for  the  Defendant's  benefit; ' 
and  that  he  was  clearly  entitled  lo  oppose  it,  and  if  he  did  not  do  so,  to  re- 
ceive a  compensation  i'or  abstaining.  That  the  evidence  pf  record  did  not  le- 
gally establish  any  actual  act  of  Inspection  by  the  Plaintiff  subsequent  to  the 
exe'^iion  of  the  agreement:  the  only  fact  proved  being  the  payment  by  the 
Defendant  of  a  larger  price  for  uninspected  ashes  than  the  current  market  rate; 
and  tliht  such  payment  did  not  constitute  any  interference  with  the  defendant's 
busin.  89  as  Inspector  of  ashes.       _    '  „  / 

^66o«  for  Defendant :  .     ^ 

The  contract  in  question,  supposing  it  fo  be  proved,  which  is  not  the  case, 
was  partly'bastd  upon  a  eons-ideration  which  was  illegal  as  being  against  public 
policy,  and  the  whole  coiitra<!t  was,  therefore,  void  :  for  if  any  portion  of  the 
consideration  of  a  4,iontract  bo  illegal,  the  whole  contract  is  null,  and  will  not 
be  enforced  in  any  respect-^Story  on  Contracts,  §  482;  Waite  v.^Jone»,  1  Bing, 
N.C.,  6C2 ;  Scott  vi  Ollmore,  3  Taunton,  226 ;  S,hackell  v.  llozier,  2  Bing,  N.C, 
646. 

That  portion  of  the  consideration  of  the  contract  which  obnsists  in  the  Plaintiff 
agreeing  to  abstain  from  opposi^jg  the  passing 'bf  a  public  law  of  this  Province, 
made  for  the  bpncfit  of  trade  generally,  is  illegal  as  against  public  policy.-^Story 


'  6ri  Contracts,  §546,  548;  2  Maddock's  Rep.,  356 ;  Smith  dn Contracts,^ p.  18^ 
^         Note  1 ;  6  Dana's  Ilep.,  3^6 ;  6  Toullier,  No.  181. 
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dolivoriii!?  tl«j-opinion  of  tl.o  rjuurt  ftnid  •  "thi,  nM<.      »  /  "    ,        '      '^  "'  ''• 

'•    to  B  Th  :  i'';  "•"'''  '"^  "  '"-^^"""'H '«  '"'^'•"  between  then.  «.u,  ,>ri-  . 

winu.  hjr  the  bye  I  am  by  no  ino.n.H  mUisfi^^  L,y  be  roncocled  witbonl  aL     • 

:r ":  T;r.r:,;.';,rr'':'"'  "'f S" "'"'"  -  >"^i. "; 

So  ««n,  *i  „       .  ,        ^  of  opn.ion  fb.it  u  Would  be  against  sound  i.oh'cv 

t  ends  to  n,.iead  u  is  decisive  a,irf  the  ciain,,  and  that  .iol^^^H '  tT  t^n 
2  MM  T        ■"':        f  '""  ^^''^onabtirdoubt"  tU  authority  of  .he  e««e  Znf 
Kin  i  7''  !'''^*'  *"«^""^''  ""^  '^"""«^'  on  thV  special  grounds    bat  Z     " 

ibo  18th  Vic.,  cap.  J)5,  is.not  a  private  but  esHoutiallya  nublic  n.II  »i.A 
for  the  protection  of  tin?  trade  of  L  counlrv      h.Z7  T  ?  \    V  "* 

„,       I  "■"'"'""■""^■y  '"  I'^i* «;«,  .  co.,,,.e„wioii  to  ,l,c  „h,i,;,iff 

:;:sr";""  °-  °-"""-  *''"■•  — ° »"-  ;:::7^  'in* 

*. mw  fr„,„  bKia„,s  »,  ,„  „„u„„,  ,„  f,.„i|.„  .  perf  rSm  ^ 
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^N  ■'^'•'ese  two  casos  from  Aiken  and  Wa»ta  *•  o  .       "  "" 

*eargumen/At  were  afftrtarT  ,  ,  ^^"'"'  ''""'  °"*  "''««»  at  length  in 

Vadgel     /  ^'T"'*^'  P'"""*"^  ^"l'"  "»«  l^''i'«<l  St«te,  aua  sent  up  u,  th« 
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But  if  the  Nlmtniiiing  from  oppming' th«  IMII  W6i%  not  tll<*gnl,  it  woUliFnot 
bo  a  vnlimMt)  conkidiiration  to  luiiport  •  contrnct,  Imchiuu  tlio  Hction  5»riiiHction 
of  tiio  |tltiiiiiit)'  could  not  b«  re<;<)giiiz«i]  by  tliu  Oourt  aa  liaving^w^  vfleot  upon 
tlio  pu)«)Ui;;«  by  tlio  L  glHltituru  of  a  piibliu  luw ;  and,  tlutriiforu  cuuld  not  bo 
cohMidorud  of  any  vahie;  nor  could  the  only  other  otiMldvration  iiupp«)rt  the 
oontrnot ;  f<^r  it  connintud  soUdy  in  closing  the  plAiptt#'H  mom  a«  on  htptcUon 
$tore,  and  ceaslMg  to  inrtpect ;  both  of  which  Umt  plaintiff  ouglit  to  havo  done 
iuftuwiinttly  on  tho  pawing  of  the  I8th  Victoria,  chjjptcr  11;  for,  innpecting 
mIios  and  Iccoping  an  ini«[wction  Rtor«Mi^fr«  dearly  illegal  under  that  act.-^Story 
on.Oontracta,  462  ;  Nerui  v.  W>Wice,  8  Term  Ucp.  17,  i)er  Lord  Kcnyon. 

But  the  fontract  i>  not  pj^eved  aa  alleged,  tlicre  being  iteveral  material  point* 
Jn  which  the  document  produced  varies  from  it. 

For  instance,  the  Agrcem^'ut  produiWd  pur|)orti  to  be  between  the  defendant 
and  one  Major  of  llie  one  part,  and  the  plaintlfl'  of. the  other;  and  there  i» 
Dotldng  of  record  to  nhow  that  the^Dced  was  not  validly  executed  on  behalf  of 
Major. 

'i1io  act  mentioned  in  ihe  declaration  aq  being  in  question,  in  not  mentioned 

^  in  the  document ;  nor  is  the  Kill  rcHpecting  which  the  contract  is  alleged  to 

have  been  made.    Thone  are  both  oHHontial  matt«r8,  upon  which  the  contract 

alleged  in  a  great  mcaHuro  turns,  and  no  proof  Ha  made  to  supply  these  defects. 

But  in  any  case,  the  plaintiff  cpntd  only  recover  lialf  the  sum  nought.  Tha 
agreement  did  not  purport  to  be  j6int/^nd,.  seveCRl  by  Dytle  and  Major,  and  aa 
no  proof  had  been  offered  that  Majox  tlad  tepud%«Kl  tlio  d«|Hl,  Dyde  could  only 
be  made  liable  for  his  share  of  thb  debt^  ^  '    '   ,  '  ^ 

A<]faifi,  a  breach  of  the  agreement'has  been  proved  \  forpaying  a  considera- 
bly tiigher  price  for  unin^cted  ashes  than  the  market  rate  professedly  for  the 
purpo«)e  of  preventing  them  from  going  to  the  regular  Inspectors,  is  certainly 
an  indirect,  if  not  a  positive  and  direct  interference  with  the  plaintiff's  buaineM 
as  Inspi^otMr.  In  this  lies  the  motive  for  the  defence;  for  if  the  contract  bai 
been  carried  out  in  good  faith|  tliore  would  probably  have  b^n  no  diffi«;uky 

about  payment. 

Day,  J.    The  defence  in  this  ease  turns  upon  two  points.     1.  That  tlw 

agreement  by  the  plaintiff  to  withdraw  his  opposfition  to  a  Bill  before  ParH*- 
iqent  is  illegal  as  against  public  policy  ;  and  2.  That  the  only  remaining  con- 
sideration for  the  agreement  is  without  appreciable  value.  The  Court  ia  with 
the  plaintiff  upon  both  these  points ;  and  considers  that  the  facta  discloaed  of 
record  do  not  bring  the  agreement  within  itny  provision  of  the  law,  which 
would  avoid  it  as  against  public  policy.  In  my  opinion,  the  parties 
could  certainly  make  the  contract  in  question.  As  to  the  objection  that  the 
remainder  of  the  consideration  is  without  value,  the  Court  is  of  opinion,  thai 
the  agreement  to  close  the'plaintiff^s  business  which  he  was  carrying  on  in  op- 
position to  the  defendant  for  a  deflnite  length  of  time,  forms  a  valuable  con- 
sideration, sufficient  to  support  a  contract  of  the  kind  now  in  question. 

Smith,  J.  1  amlTopinion  iBirire  dfefehdfttil  is  WlhdUl  ally  vAlId  pT 
•Tons  in  support  of  his  plea.  There  is  a  wide  distinction  between  a  contract 
illegal  at  Common  Law,  and  a  contract  iHegal  under  a  Statute. — Comyn's  dig., 
Vo.  Contract. 


.^ 


.    '■; 


f 
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nnd,jl^J  Th« objection  h  thatthochntr«,Xb..,m..l  upon  two con.i.lomtion. ; 

that  «,.«.,f  th«,„  «  i||oK„I  and  timt  itn  tuint  V,.u  the  wh..l„  contract,  U.« 

tainNMl  portion  hom^if  agiiinut  iml.lic  policy.  •  ■ 

■  Tim  ,,„Mtloh  of  ilk.ffn||tjr  lie,  at  tl.«  iK.tto.n  of  i\^  m„,t«r ;  an.t  fho  propod- 

pcme  H  bill  lK,for«  I'arl.MM.ont  \n  ill..ff„l  ,„,  ,h.|,.^  op,,,,...,  »„      |,,i.,      ,;    «         ^ 
When  «  contract ,«  ,«id  to  bo  voul  " ,«  oppcH.c.1  to  public  policy  "  ^-Loncc  U 
™,ulo  U,  that  principle  of  law.  in  acconlanco  with  whid.  no  L^x  can  law  .  Ily 
do  t  at  winch  ha,  a  ton.lcncy  to  1.  inj„rio„H  to  the  public,  or  a^ain«t  the  pub  i' 
r»o<  ;  wh.ch  may  botc„n.l.  a.  it  Hom..i,nc.  h.«  Ik-Lu.  ,ho  jK.licy  of  tho  law  o 
public  pohcy,n  relation  to  tho  «.|„.ini.tr«tlon  «f  tho  law.  per  Lrd  7™"! 
J^portodm  Norton  W.  earl  Brownh.w.  4  ir.L.c„.,.   loi'whoro  ZZoZ 
..^  of   the   tonn   wan   .„„ch    dr.cuH.o<l.      iWon    Parke    ob,ervcv  "p^.blio 
pol.  y     .«  a  vague  and  unHatinfactory  term  and  calculated  to  lead  to  «  co' 
rnlS^inlff-  *?^*'"^^---  ^f.'«««'  "Kh.-;  it  i»  capable  tf  bo  „; 
pol  t,c«l  o^pecireuco  or  that  which  i«  butfor  the  common  good  of  the  coilrnitT; 
and  .n   hat  ,e„He  there  may  bc.vcry  variety  of  opinion  ^^-diug  to  Z  Juca 

act  18  aga.n«t  p»b  |c  policy  or  not     To  allow  thi,  to  be  a  ground  of  judicial 
doc,.on  would  lead  to  tho  greatest  "ncerUinty  .n<l,eonfu.ion  ^ 

The  doctrme  of  the  public  good  or  the  p^Wic  ^Uy,  or  what  i.  «,metlme. 

•l^P^tXt';  "  ""'"^^'  1  ""•  "•  '^^"^^"^  ^'"«  '»»«  foundation  of  ^ 
»  supported  by  de ns.ona  ,n  every  branch  of  the  law,  and  an  unlimited  numbo; 

Iv^rr^th^aTij;';''"?'^*"'  '"'""^"^  ''««•'''"«  "P-  -.ract,  a„d 

However,  pr,W /ace,  all  persons  are  free  to  make  such  contracts  as  ther 
tZnT  '™  ™rK^"'  '^«"")' '>o-<'  by/.em,  provided  .they  adopt  thi 
««e.  both jllogal  and  vo.d  as  opposed  to  public  policy.     Without  multiplying 

woTdi:;  *;nr;  ^^'^T/P'^  ^°  P«^'-  ?<>%.  it  may  be  said  Kf 
Int,^^  K^      Kl'enborough  fi,Ht«  whenever  the.  tolerating  of  any  species  of. 

TZ1  .  tl"  r.7  *"  P'"'"''^  *  P"^"^  '"••"'•'^f  -  inconveniencrsuch  a 
eao.n,ct  ha,  been  held,  to  bo  void,  ^  contracts  for  compromising  felonh,  or 
m.sdemeanons  U.  restraint  of  trade  a&  the  like^;Tho  public  good  is  there  orl 
^e  touch  Ht«ne  of  all  these  contracts,  and.it  is  perfectly  settled  that  we    The     " 

^fl^t  wnch  the  Plaintiff  seeks  to  enforce,  be  itVJor  implied,  is  eZ^^^^ 
«J.y  imphcat,on  forbidden  by  the  common  or  statul  law,  no  court  will  en"  u 

"ilTrl.?"!^,':?^"'^  ^^"^  'f  ^^■"^"  '"  St»^y  o"  ContractL    ^«  Whefii  tfib 
are  two  con!>i<Uiin«w>^.  , e  -^i  ■  i .  'f^Yr 


■void"    Altho„.l.  ,K  T^       '       '^'''«S'"^^^^^iTeiit;tH5'1^S^.:fii 
■ef^ct  would  |7  t       «"»^«'-««o"  »>°g«od.  the  whole  is  vitiated.    This    ^ 

-ettectwouldWt  follow  where  one  consideration  is  nierely  void.    In  that  cm  its 

71^'^^^'^^'''  consider.Uoniit^e,ood^.na 
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The  Icanieil  JuJgc  Iuto  stated  the  contract  and  the  situation  of  tho  parlies  as 
allet:;ed.i^  tlio  doblasation.       <"  '      »  *     " 

It  in  SHid  tlu'ct'tliis  ia  nfraiiist  piililic  jmlicy  nnd  classes  with  the  ewes  oftakinir 
m  iney  to  compound  felonios,  to  si'p  prosecution,  and  is  placed  in  the  sanjo 
category  with  tire  case  of  tiikinjr  money  to  abandon  a  petition  against  a  member 
of  ParfiamCnt  -  for  bribery;  as  in  the  case  of  Coppock  vs.  Bowen  4.  M. 
and  W.  p.  365-6-7,  wlioie  the  aoroemont  was  beld  illegal,  said  Lord  Abinj^er, 
Lccausc  the  proceedini?  was  instituted  not  for  the  benefit  of  indii^iduals  but 
of  the  i»ublic,  and  the  only  interest  wliich  the  law  recognizes  is  that  of  the 
public.  The  petitioner  may  abautlon  his  petition,  but  he  niiist  take  no  money  for 
it  ap  H  moans  and  with  thu  etfect  of  deprivljig  the  public  of  the  benefit  wFiich 
would  rosnlt  frpm  the  invost^gatiori  if  continued.  Lord  A.' continued :—"  It ' 
•*  seems  to  me  as  unlawful  to  do  so,  as  it  would  be  to  take  money  to  stop  a 
•  piDsceution  for  crime.  The  pdn^lty  of  bribery  imposed  upon  the  member  is 
^  impofcd  forthe  publi<;  benefit." 

So  also  ^Story  §  576  says,  that  when  a  person,  occupying  office,  agrees  for  a 
reward  to  exorcise  liis  ofl^eial  infliienSo  on  questions  affecting  both  public  and 
private  rights  si>  as  to  bring  .ibout  tb)  private  advantage  of  persons  interested, 
the  contract  ^VouM  be  void.  For  everf  public  officer  is  bound  to  bd  disinterested 
in  the  cons'ideratiou  of  all  public  questions,  and  every,  contract  whicH'  interferes 
witp  the  free  and  unbia'^scd  exercise  of  his  judgment  in  relation  to  a  questi<m  of 
public  tnis^  or  confidence  reposed  in  him,  is  against  public  policy  and  good 
moUl*  See  case  of  Lord  Ilowden-fs..  Simpson,  10  Adol.  and  Ellis  p.  821 — 
^Jiich  was  the  case  of  a  member  of  Parliament,  who  in  consideration  of  £5000, 
agreed  to  withdraw  his  op|Mi'sitiou  to  a  Kail  way  Bill  in  which  it  was  decided 
that  whenever  amember  of  Parliament  has  a  personal  interest  in  the  subject 
matter  of  a  question  before  Parliament,  he  mny  agree  to  withdraw  all  opposition 
thereto,  growing  out  of  his -private  (not  public)  ifttercst,  upon  a  consideration 
providel  jt  be  not  secret  nor  a  fraijfl  on  any  one,  but  open.  See  also  Vauxhall 
Bridgo  Cb,,  vs.  Earl  Spenser,  2  Madd.  R.  356  ;  Smith  on  contracts  p.  122 — 5, 
^ote  1.         .         -  '      ■         • 

:  The' test  .therefore  is  the  public,  interest  as  is  shown  in  Fishmonger's  Co., 
vs.  Robinson,  5  Manning  &  Granger  R.  ]).  106,  a  case  of  an  agr^n>ent  by 
Defendants  Ti8  Petitioners  to  tile  House  of  Commons  for  a  Bill  for  draining  lands 
in  Leland,  and  which  was  opi)Oscd  by  Plaintifts.  By  the  eliect  of  an  agreement 
between  the  parties,  Plaintiffs  withdrew  all  opposition  to  the  Bill  for  a  consider-^ 
ation  agreed  to  be  paid,  and  it  was  said  arguQiido^  as  an  objection  that  the 
Agreement  was  illegal,  that  where  pait  of  the  consideration  is  illegal,.promise8 
founded  thereon  eon'not  be  enforced,  and  tliat  the  act  of  Parliament  in  respect  of 
■which  the  agreement  was  made  is  a  public  act,  affecting  the  crown,  and  the 
rights  of  the  subject  and  therefore  an  agreement  to  take  money  for  abstaining 
from  opposing  sucli,  is  an  illegal  jict  as  being  contrary  to  public  policy  and  is 
therefore  \o\i!i—sedfpcr  Cresswell  J.     Why  is  it  illegal  to  take  money  to  do 


net  of  Parliament  itselt\ — .And  per  Tindal  Cli.  J.,  this  is  not  like  an  act  rcg^iiat- 


ing  the«,  state  ; 


of  the  nation,  it  , is  made  public  for  judicial  purposes. ^"^  See 

*"     -^  ;       -  ....   ^    -    .    .,, 
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COURT  OF  QUEEN'S  BEXCII,  1857. 


ISl 


al«o  oasc  of  B.m.ngham  R.  Co.,  vs.  Londo..  &  N.  W.  11  Adolp.  an.l  Eilis  p.: 
C60  8eq      Tins  ..Iso  Was   a  withdrawal   of  opp,«ifion  •  to  a   Bill.  'Pcm-   L.,„l' 
Campldl    h  there  anything  in  the  a^rr-ement  by   which- the  public  M.ffers  ? 
J°'\     Z  *■'"    «g'*'«'"<^nt  «<»>t'«vcne8   the   statute,   it  would    bo 

d.flc.e„t.  The  quc-slion  is  whether  the  contract  is  in  viola.ion  of  the  intentions 
of  the  Lejr,slature.  The  question  then  is  (Ld.  C.  loquitur)  whether  the  a^roe"- 
nien.  .s  vo.d  at  law.  As  it  has  been  .learly  stated  that  an  agreement  .o  with- 
draw oppos.t.on  to  a  Railway  Bill  for  a  pecuniary  or  other  consideration  is  not 
ill.-gal,  the  agreement  in  question  would  only  be  void,  in  case  it  wa.s  illeff.l  upon 
other  grounds,  such  as  that  it  was  injurious  to  and  theretbrom  a  legal  sen  q  a 
fraud  upon  the  public.  t,  y » 

Jlowever  in  the  pfeamble  of  tlie  Art.  18  Vi.t.  Oh.  95,  with  reference  to 
which  the  agreement,  the  subject  matter  of  this  suit,  was  made,  the  Leirisl  ,ture 
dodares  M.at  it  is  expedient,  &c.,  and  therefore  the  agreement  in  question  falls 
wi  Inn  the  rule  laid  down  l)y  Lord  Campbell  and  Cresswell  J 

The  main  ground  of  objection  fo  the  h-gality  of  the  consideration  failing  tho 
next  pomt  is  to  ascertain  if  the  Plainiitf  has  carried  out  his  contract  in'go.Hj 
fai.h.  He  closed  his  inspection  store,  but  it  is  said  that  ho  continued  his  ins^.ec- 
tio.1  m  a  ditteront  manner,  a.rtj  thereby  contravened"  his  agreement.  The-  proof 
of  that  fact  IS  not  satisfactory;  and  as  this  objection  also' fails,  I  shall  content 
myself  wi  h  si.nply  stating,  that  upon  the/record  presented  to  us  the  jud-ment 
muBt  be  tor  the  Plaintiff.  ° 

IT.  <?.  Jl/af^,  At  torrtey  for  Plaintiff.  *  '      ' 

A Wo«  <£•  ^oAtT,  Attornevs  for  D.-fcildant.  ^ 

EDiTonsNom-ihc  claim  of  tl.;  Plaintiff  was  afterwards  comprised, 
J.  J.  C  A.      • 
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X500,  on  the  grbund  thiit  it  was  against  law  and  evidence,  and  dilSK-saing  the 
Bastion  of  the  Appellant  with  costs. 

The  action  in  |  the  Court  below  was  for  slander,  and  was  instituted  on  the 
I^th  of  September,  1853  ;  the  slanderous  words  complained  of  being  stated  to 
liavc  been  used  pn  the  l^st  day  of  May,  1 852. 

The  declaration  .alleged,  that  the  appellant  "  was  a  good,  honest,  just  and 
"  faithful  subject  of  Her  Majesty,  and-^as  such  had  always  behaved  and  conducted 
"herself,  and,  until  the  committing  of  the  several  grievances  by  the  said  de- 
*'  fendiint  as  hereinafter  mentioned  was  always  respected,  esteemed  and  accepted 
"by  and  amongst  a]l  her  neighbours  and  other  good  and  worthy  subjects  of  Her 
"  Majesty,  to  who^  she  was  in  any  wise  known,  to  be  a  person  of  good  name 
"  fame  and  credit,  to  wit :  at  Quebec  aforesaid ;  aho  that  she,  the  said  plainti£> 
"had  not  ever  been  guilty,  or  until  the  time  of  committing  of  the  said'  several 
"grievances  by  the  said  defendant,  as  hereinafter  mentioned,  been  suspected  tq. 
"  have  been  guilty  of  fornication  or  incontinencej  or  of  the  ofi'ences  and  miscon- 
"  duct  hereafter  mentioned  to  have  been  imputed  to  the  said  plaintiff,  &c. ;  ^^t^  J 
"the  defendant,  well  knowing  the  premises, Twit  greatly  envying  the  bapp;j 
"  and  condition  of  the  plaintiff,  and  coAtriving  and  maliciously  jntenc 
"injure  the  said  plaintiff  in  her  said  good  name,  fame  and  credit,  and  to^'rat 
"  it  to  be  suspected  and  believed  by  her  neighbours  and  other  good  and  worthy 
"subjects  of  Her  Majesty  ;  that  she  the  said  plaintiff  had  been  and  was  guilty 
"  of  fornication  and  incontinence .  and  indecent  and  libidinous  conduct,  and  to 
"vex,  oppress,  injure,  and  whollj*ruin  the  said  plaintiff  heretofore,  to  wit:  on 
■"  the  first  day  of  May,  1852,  at  Quebec  aforesaid,  in  a  certain  discpurse  which 
"he  the  said  defendant  then  and  there  had  in  th0  presence  and  hearing  of 
"  divers  good  and  worthy  subjects  of  our  Lady,  the  now  Queen,  he  the  said  de- 
"  fendant  further^otitriving  and  intending  as  aforesaid,  then  and  there  in  the 
"  presence  and  hearing  of  the  said  last  mentioned  subjects,  falsely  and  maliciously 
"  spoke  and  published  of  and  copcei^ing  the  said  plaintiff  and  of  and  concemins; 
"  the  matters  aforesaid,  these  false,  scandalous,  malicious  and  defamatory  words 
"foUojving,  that  is  to  say :  "  she  (meaning  the  said  plaintiff)  is  a  whore ;"  "  she 
"(meaning  the  said  plaintiff) is  a  common  whore,  I  can  prove  it;"  "she  (mean- 
"ing  the  said  plaintiff)  has  been  kept  by  a  gentleman  in  Montreal,"  thereby  then 
"  and  there  meaning  that  she  the  said  plaintiff  had  cohabited  and  committed 
"  fornication  writh  some  person  in  Montreal,  and  was  a  woman  of  bad  and  disso- 
«'  lute  habits  and  conduct ;  "  she  (meaning  the  said  plaintiff)  is  a  common 
*♦  prostitute."  The  declaration  then  concluded  for  general  and  also  for  special 
damages,  alleging  that  the  use  of  this  language  had  prevented  one  James  Fat^oa 
frorn  marrying  the  plaintiff.     * 

The    respondent    pleaded  „  the  general  issue  and  a  Perpetual   Peremptory 
|p!;jception,  setting  up  Ihe  plea  of  prescription  of  a  year,'  in  the  following  terms :!! 
"TKatthe  supposed  cause  of  action  or  grievances  in  the  said  declaration  mention- " 
"ed  did  not  accrue  to  the  said  plaintiff  within  a  year  and  a  day  before  the 

>fH«tetM»raeB4-of-thi9-fju}fc;  butj-oathecontTary^  are  therQinaHeged  to-hartj 
"accrued  on  the  first  day  of.  May,  1852,  and  that, if  even  the  said  plaintiff  had 
"  any.  cause  of  action  against  the  said  defendant  by  reason  of  such  supposed 

""■■"• ""-A  ' ^' ■  \     ;  ■"■■ "■■■■;  -.--•-■--■>^;^,    -.-,-;-     .:.■..---    -■--■---    --.:-: 
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"  grievances  on  that  day,  the  sanw  was  and  is  prescribed,  barred,  and  extinguish-^ 
'••ed."  •     .  * 

The  appellant  fyled  a  special  answer  to  the  exception  (accompanied  by  her  owni 
affidavit,)in  the  following  terms: "  That  although  the  causes  of  action  or  grievance 
"  in  her  said  declaration  mentioned  did  not  accrue  to  her  the  said  plaintiff  within 
"  a  year  and  a  day  before  the  commencement  of  this  suit,  yet  §h^;  the  said  plaintiff, 
«  had  no  knowledge  of  t^e  said  causes  of  action  or  grievanQes  until  within  a  year 
••and  a  day  ohhebringing  of  the  present  action,  to  wit:  until  about  the  tweAti/.  , 
"/o"'*'* ''"y  of  the  month  of  Jm^ms/,  1863,  by  reason,  Ac." 

Issue  having  been  joined,  the  case  was  referred  to  a  special  Jury  who  rendered      , 
a  verdict  in  favor  of  the  appellant  for  £600.     And  on  motion  by  the  respondent         , .' . 
the  verdict  was  set  aside  and  a  new  trial  ordere^l.   -    ■    ■  ■  ■    ;  '     ■■-'^■.. ^.j^^JJ^^ 

The  second  trial  also  resulted  in  a  verdict  for  the  appellant  for  £600,  tl^e  fol-  .' 
lowing,  being  the  findings  of  the  Jury  on  the  several  questions  submitted  ,to 
tkem : — 

1.  Did  the  defendant  speak  and  publish  of  and  concearning  the  plaintiff  the 
drfamatory  words  set  forth  in  the  plaintiff's  declaration,  or  any  and  which  of 
them,  and  at  what  time  and  place  ? 

.  insiocn:— Yes,  all  the  words,  at  Quebec,  in  the  mli^th  of  December,  186?.      ,  • 

2.  Were  the  said  words  so  spoken  and ,  published  by  the  defendant  mali- 
cicMsly?  ^       .  • 

Answer  i — Yes.  •" 

3  Did  the  plaintiff  thereby  lose  her  marriage  as  alleged  in  her  said  declara- 
tion?    ,, ,  1  /, 

Jnswer  :—No.  '  a      /•     '  (■■■> 

4.  At  what  time  was  the  plaintiff  informed  for  the  first  time  that  the  de- 
feadant  had  spoken  and  published  the  said  words  of  and  concerning  her  t 

Answer: — We  cannot  tell.  -  ,         " 

i.  What  was  the  plaintiff's  general  character  at  the  time  the  said  words  are 
Fwed  to  have  been  uttered  and  published  of  and  concerning  the  said  plaintiff 
■  by  the  defendant? 

Answer: — Good.  ;  '^ 

Hath  the  plaintiff  suffered  damage  by  reason  of  such  scandalous  and  de-      '        ' 
famatory  words,  and  at  what  sura  do  you  assess  the  said  damage  ? 
■  Answer  ;-Yes ;  the  plaintiff  hath  suffered  damage,  and  tl,e  Jury  award  for 
BUBh  damage  the  sum  of  fiye  hundred  pounds  currency. 

This  latter  verdict,  on  the  respondent's  motion,  in  the  nature  of  a  motion  fot  ,      . 
Jidgment  non  obsfflnte  veredicto,  was  also  set  aside,  and  the  appella'ht's  action' 
dBmissed  with  costs.    And  the  present  Appeal  was  instituted  on  the  ground^ 
that  the  evKlence  was  enpugh  to  base  a  legal  verdict  upon,  and  that  supposing  ^.^^    ■ 
the  verdict  to  have  been  rendered  without  sufficient  evidence,  the  Court  belajr^ 
could  do  no  more  than  grant  the  Respondent  a  new  trial,  on  payment  of  costs. 

WmtatneC.J.,{dissentiente).    The  action  in  the  Conrt  b.1nw  Un  !,„,„ 
-WKTO^by  a  Jury  in  favour  of  the  Appellant ;  but  the  last  verdict  w'a^^         ^ 
set.aside  by  the  Court  on  the  ground  that  the  case  V?as  unsupported  by  .suffi- 
cient evidence,  there  being  only  one  direct  witness  in  support  of  the  charge  of 
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ftlniulor  preferred  ty  the  flppcllnnt's  doolaraiion.  It  is  true  tlmt  in  an  action 
like  tlip  present  the  evidence  of  t,wo  \*iliie»se8  is  neccRsary,  but  tlie  direct  tesli- 
mrtny  of  one  witness  supported  by  another  who  only  spealcs  indirectly  is  cnou|i;h. 
^^oreovcK,  it  is  (!ho  province  of  the  Jury  to  judge  «s  to  the  sufficiiency  of  this 
'eviflonce,  niyl  as  the  Jury  under  the  mstruction  of  tlie  Cpurt,  found  it  sufficient^  • 
I  feel  myself  bound  by  their 'finding^  and , in  this  respect  I  /ully  cqncur  in  the 
vi.ews  expressed  bi-  Mr.  Justice  Miereditli  in  the  Court  bebw.^. ,        \ 

yly/j<»/»  t/.' The  Declaration  sets  out  that  tlie  Appellant  ^as  a  person  of 
good  character  and  ha^  never  beei  suspected  of  beiiig  guilty  of  fornicatiorf  ^ 
.  ^iicontinence;  that  thd  respondent  with  intent  to  ryip  her  reputation  did  on  'A* 
first  day  of  May,  1852,  pijblfRh"  and  declare  of  and  >cq>ncevning  the  appelladj;,/ 
in  the  presence  and  hearing  of  pivi:r8  good  and  worthy  persmis,  thai  she  ijm    > 
appellant  was  "^ir  wfiore,"  that  she  was  " a  cOmmon-whore,  and  that  he/Wulc    i' 
prove  it,"  that  she'"  had  been  kept  by  a  gentleman  in  Montreal,"  and^^at  slia    ^ 
was  "  a  common  prostitute."    The  plcais'a^eneraldenegation,' and  there  3 
also  an  exception  to  be  hereafter  mentioned.    The  first  point  to  be  noticed  ii  '  ' 
this  case  is,  that  no  testimony  has  been  ad^duecdin  support  of  the  Respondent's'    ' 
character  forchaslify,  and  that  she  has  brought  Up  o^ly  two  witnesses  to  gVe"  ; 
evi(Iencc^,in  relalibn  tQ  the  alleged  slander,  apd  they  speak  oi  two  ^parate  ic-  '' 
«asions.     The  first  witness  (Railton) 'says,  that.a' conversation  between  him  ai.4'' 
Mr.  Oilmour  took  |>]ace,  in  the' Rcspondent'tv,  private  .office,  dbout'Christtnts, 
l,8p2.     Tliat  "Mr;  Jame'^  Piitton  having  bec-n  absent  from  hik- duties,  Mr.  Oil-    \ 
*\mour  wrts'exceedingly  desirous  that  he  should'  be  found,  and,  with  lliat  view, 
"he  wished  mo  to  get  the  young  men  in  the  office  to  malce  enquiries  abbut  tim.     . 
"  Mr.  Giimour  and  myself  werejed  to  understand  that  Mr..Jam^s  Patton  wis  \i^  \ 
"  company  with  the  plaintiflf,  but  yire  liad  no  idea  where  they  were  'living.    Mr.    - 
"NicoH,  a  «tfrk  in  Mr.  Oilmour's  office,  and  some  other  young  men  wereja- 
"  quested  to  go  and  find  Mr.  JUmes  I'atton,  and  they  made^a  search,  but  I  tliiik 
"  it  was  uiisuccesssful.    M,r,  Giimour  tlien  suggested  to  me^the  projirit^ty  of  «€m-     • 
•'  plojlng-some  of  the  policc^to  find  olit  if  possible  the  house  where  the  f)lairtiff 
"lived,  as  it  was  supposed  that  Mr.  James  Patton  AVas  with  her,     I  tcmonstcatsti,'     '" 
f'wrtli  Mr.jQIhnour,  statinig  tl/at  I  thought  it  was  ratlicr  a  hars-h  procedure,  Mil    ^ 
"  that  by  employing  the  police  might  (vnd  to  injure  tlie  young  man.   Mr.  Gilapvr 
"atthe  time  waiwd  his  wish  in  that  rcs])ect>  although  •!  believe  I,did  spctS  *>  ' 
"  ofie  of  the  police  force  requesting  him  privately  tp  do  nJl  "he  coidd  to  find  oit 
"  the  place. '  In  the  course  of  the  conversation  with  Mr.  Giimour,  I  believe  thit 
"  I  tojd  Jiim  what  I  had  done,  for  we  had  two  or  three  interviews  on  the  subject- 
"jintii  the' yourtg  man  did  cast  up^  and  I  said  t6  Mr.  ^Giimour  words  to  th»'* 
''•^iflbot:  if  the  young  man  likes  the  girl,  or  is  so  attacihed  to  the.  girl,  why  dx)it 
"  he  marry  her  ?    M*.  Giimour  remarked  in  connection  with  thtfgirrs  characta",* 
"1  think  the  \vo^s  were,  "that  it  would'  break  his  mother^s  heart,''  that  ste 
"  was  a  gijl'of  loose  chiaracter,  that  she  had  been  kept  by  a  pereq'n  in  Montreal. 
"TUiit.!^  tbV^  substance  of  the  ^ni^^rsation ;  Mr.  Giimour  made  use  ot  iheRr 
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"words,  "that  it  would  never  do  for  him  to  marry  her."    I  cant  swear  that  Mr. 
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"to  marrv  hi     !       m     '  "'^';^  '^''''  '%  "^""'"^  "'«*  '*  ^«">d  "ever  do      Ort^'oun 
•       ""w"     '  w'   Ir^'^'^'^r'''^'^^'"'  "^'?^  "'^'^  "^^  "ff"'-  'The  word     f  . 

mon  ;,^orc'wa8  njade  use  of  or  some  other  word  equally  exiLsive  with  * 

'   :;-™-.b"y«olon,n,y«,,Wthe.ord^wM^^  / 

^  Upon  his  croB8-ex«minatio„,  he  sayj:  ''I  hate  .already  ^ta.ed  thai  I  L  in  '  * 

«Mr.£,lmo«r8  employ.    ««  the  spring  of  feighjeon  hundred  and  fift^hW 
.  ,  "his  Anploy.  I  was  book-keeper  in  his  emnlov     iVtoca  c  v.  "    \ /  n  '^^  ^^  •  ^ 

«r„  f     ^n.^»  mo«r*«m;^re  0/  thewoman  at  thejme  than  I  did     I 
^^t  finowWie  plaintiff  and  r  do  not^know  if  M^  nf       •"'",-'    "''«•     ■< 

nave.siated  before,  and  I  sitate  lno#po8(lvelv  that  nf  th»  n«,o ^r- .v      i,     '      ' 
James  ration  Vas  ^iwmo  with  the—nlAinfiflP'  ^  Ti.;=  -„  \-  -  - 

shears  »peoflhfj-ear»  eighteen  honariS  «n*fiftv.(»„  ^j-.i  t.       i     . 
.i  never  n.ont,o,e<l,t,„  any  „„y„.i„j„„U,„j^j,^j^^j„-     ,    .'  ^ 

»he  had  been  ™p..,e«y  seen  in  ftecompany  .f  i  Mr.  .Giebpurne  "  " 

.     Upon  th,e  tottj,,<„,y,  a  j„,y  g.,,  .  ^,^i^.,  j^  j^^^      ,  ^  Anpellanl  for  f™ 
clamago,,  whieh  the  Con^Wow  haslet  asMe    dLrrirfnthlT  "         rf 

to  prove  the.8|«nd^M  word,, 'and  that 'under  the  rule  ««(,.«,   a'  T 
ea.  was  not  n.,de  out.    I,  w„»  ajaw^ed  tbthi,  tbit  ih    Z^ZJ'kZ ' 

b,w  .f  r       ^  ■  '    "'' '"  r"  "-wp""*"!''  «rvice ;  he  had  kb«nted  ' 

himself  from. he  co„nti.gd,o„,e»iLnt,  ire  for,  conaidirabla-  • 
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fore,  to  seek  forcivenesB,  and  to  begin  by  acknowlo'dging  bis  fault.  That  ac- 
knowledgment, pr6cceding  from  bor  own  witness,  forms  part  of  the  rea  geata, 
and  binds  the  appellant.  Wherever  tlie  fault  may  haye  commenced  in  the  con- 
nection befwoen  the  appellant  and  Patton,  and  whatever  the  blame  as  between 
then)j  in  sp.far  as  the  respondent  was  concerned,  he  Was-  ejjually  the  injured 
party,  and  had  a  right  to  take  his  servant  to  task  in  relation  to  it,  as  his  busi- 
ness surfiSred  by  their  amorous  dalliance/  iVhat  passed  between  the  €nTi)loyer 
and  the  clerk  under  such  circumstances-mast  bo  protected  as  a  privileged  com- 
munication, and  iNich  was  the  ruling  of  the  Judge  who  tried  the  case.  If  pri- 
vileged, how  then  can  it  be  used  against  the  respondent  as  corroborative- evi- 
deace,  so  as  to  elude  the  application  gf  the  rule  unus  teatia'i  But  as  to  the 
evidence  of  Railton  himself,  can  it  be  admissible  as  against  the  respondent  t 
The  conversation  t6  which  he  deposes, takes  place  in  the  private  room  of  tbe 
respondent,  between  a  confidenUal  clerk  and  book-keeper  and  his  employer,  in 
relation  to  the  conduct  of  another  clerk  in  the  same  employ.  The  appellant's- 
name  is  introduced  as  a  matter  of  necessity,  to  account  for  the  absence  qf 
Patton,  both  ^y  the  responijent  aM  by  Rajlton  himself.  The  subject 'of  mar- 
riage which  led  to  the  use  of  the  words  complained  of  was  introduced  by  Rail- 
ton.  The  resprndent  knew  no  more  of  the  appellant  than  Railton  did,  air^e 
observation  "  it  would  break  his  mother's  heart,"  which  preceded  the  woPQft 
charged  against  the.respoijdent,  shoVs  sympathy  for-thcmother  and  the  clerk,  pot . 
tnalice  directed  against  the  appellant.  It  was  the  duty  of  the  respondent  to  pro-  , 
jtect  the  interest  of  his  clerk,  if  he  thought  he  was  making  an  improper  matrimonial 
connection ;  the  reference  to  supposed  occurrence  at  Montreal  was  natural^  and; 
'ihe  offensive  words  used  by  the  respdndent,  under  such  circumstances,  jjjinnot 
he  considered  slanderous.  The  communication  between  the  respondent  andTlail- 
•ton,*wa8  one  of  necessity;  arig-ing  in  th^  course  and  conduct- of  business;  it  was 
strictly  confidential.  The  repetition  of  the  conversation  of  his  employer  was  *  , 
breach  of  duty  in  Railton,  and  his  evidence  shoul^  have  been  rejected  as  inadmissible, 
and  the  communicaymiijdd  to  be  justifiable  atid  privileged.  To  hold  the  contrary, 
would  be.to  put  anTn^?all  conHderice  between  master  and  servant,  to  repeal 
the  obligation  of  keeping  his  master's  secretes  incumbent  upon  every  servant, 
and  to  abrogate  the  duty  of  making  known  all  things  which  tend  to  the  preju- 
dice of  the  roaster  and  which  it  imports  him  to  know.  If  this  were  permitted, 
universal  distrust  must  prevail  and  commercial  intercourse  cease.  In  truth 
then  there  is  no  legal  evidence  at  all  on  the  part  of  the  appellant,  an^.tlte  depo- 
sitions of  Kailton  and  Patton  should  be  rejected  in  toto  as  inadmissible.    But 

-  over  and  abijve  this,  there  Js  an  exception  of  prescription  of  one  year  before  suit 
brought,  which  the  respondent  set  up  to  the  action.  This  has,  been  Wt  by  a 
special  answer,  that  the  appellant  was  not  informed  of  the  use  of  the  slanderous 

'  words  by  the  respondent,  and  brought  her  action  as  soon  as  she  was  inforq|ied. 
The  onus  of  proof  here  again  falls  upon  the  appellant.     A  question  upon  this 
l^t.he  J'lt-v  «nd  «hi^  answer  \s.  "We  cannot  tell."    Thia  answer 


point  was  put 


'  sustains  the  plea  of  prescription,  and  aloiie  would  dispose  of  the  case. 

Moreover,  the  appellant  herselfj,  in  her  examination  before  the  Jury,  states 
^  the  exact  period  of  her  knowledge  to  be  the  2Uh  of  September^  1863,  that  is,  a 
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period  ,ubsequent  to  the  bringing  of  her  mion-^  tt«t/the  very  suit  itaelf 
would  Beem  to  bo  a  mere  epeculation  on  her  part,  baaed  o/  tke  suppoBition  or 
hope,  that  Mr  G.  .no«r  mU  have  aaid  something  to'hia  irks  about  her,  and 
her  mtorcourse  with  Patton.     Upon  such  evidence,  it  is /urprising  that  a  Jury 
could  be  found  to  make  an  award  in  favour  of  the  appeljCt  for  a  sum  so  large  L 
£600.    Such  a  verdict,  if  sustained,  would  be  to  punish'  the  master  for  the  mis^ 
behaviour  of  Lis  clerk -to  stifle  the  j„«,t  compteinta /of  an  injured  employer, 
ov  n  m  his  own  private  office,  in  order  to  listen  to  thJ  application  of  a  female, 
who  h  ving  Tost  her  virtue,  yet  presumes  to  come  intc^Court  to  claim  damag^ 
properly  due  to  outraged  innocence  alone.    It  would  jencourage  profligacy  ^d 
debauche^r  among  'clerks  and  th^ir  Iemai.N  by  forbiJding,  under  a  penalty  the 
.very  mention  of  it  to  be  made  even  in  the  most  pri vati  recesses,  however  publiol^ 
practised.    Such  a  vgrdict  is  immoral  in  its  tendencyfand  subverts  the  domestic 
relations ;  ,t  rewards  immodesty  and  incontinency,  and  hands  over  to  female  frailty 
the  Jonesl  gams  of  labour  and  enterprise.     It  allow!  the  servant  to  run  riot. 
whdi|.t  mulcts  his  employer  for  the  vicious  induIgenL.    In  the  view  which  we 
,    teke  bf  the  case,  the  Judgment  of  the  Court  below  L  a  right  one,  and  it  is  con- 
nrrasd^witb  coats./  ,  4       "  ' 

rrn  >    r    .   V.  Judgment  of  the  Court  below  confirmed. 

-  li/of/ tfc /mn«,\Attomey8forAppellani.  -       , 

P^or9eOkiUSiuak,^.0.Xyiomiiy{^xi^i^^xxCi^i.  ^ 
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^BOW  THB  DI8TEICT  OPMONTEEkL. 
MONTBi^Ajp,  12TH  MABCH,  imA 

^6ram  LAFONtAiNB,  C.  J.,  AtiiSwi^  J.,  Dnvk  J.,  Carok,  J. 

BB?0*^,  (Xflaiktiffinthe-i^rtbeUHo.) 

AppeUadti 


.1.' 


WATSON  i,  qualiti.  {Difendcmt  in  tk,  Couri  bOoto ) 

"■■v        \     I  ■.  ^^        ■  ■■-■      \  ,^ 

DUBUO  &  tJx,  (r^ittrvehinff  parties  in  the  C4trtbe!i>u), 


B«8poiideiit;f 


AND 


f 


Bespondents; 

^^^VO(Plaintiff'engZnntie^  in  the  Court  ilau).) 

I  -.       Bespdnaent; 


►BSlVOTAt,  (D^enda^'^ 


araMie'inthek^ourtlelbu),) 

J^!''^"^**"""'^'^"'*  <^'7>  ^'-^-  two  propertiJ" cSriefeU..  deoind  «? 

bas^'hW-  "^  '^' ^^J"^::' ""^  to  ««t«.Wi«t  bouiries,  en  homage.    He 
based  his  action  upon  h,s  right  of  property  i.  the  in^oveable,  or  part  thereof 
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fonnifiK  tho  mil.ject  of  litigHtion,  which  Uo- «lai>i>o I  under  fl^t)  Iwt  wills  of 
FianvoBCo.wiiicmi  nitfl  M»iio  L<mlBO  Disvoyaii.JiiH  wif6,  both  pUR^od  on  tho 
iJ^ii-IMiy,  1810,  bufoi«  M.  Dcsttutcln,  Notary,  and  witui-sBeB.  Tho  tmnw  of 
both  wills  wt'fu  a«  follow*  : 

"  Donno  ct  liH^iie  hi  <life  tcstnlrieiv,  apr«V  r»i«nfriii»,  jfrfoint,  do  son  dponx,  k 
"  Eticiinc  DcHvoyiiu,  Hon  nevon,  tiU  <lo  J.  U.  J^esvoyau,  bob  droJU  otfprot.  iltions 
^'  d.1118  un  cortitin  fniphuomeiilMB  et  sitiid  an  fanbouisg  St.  Antoine  pv6«  cotto 
"  vilKs  lie  la  cotitenanoe  i\e  treato  deiix  piods  «lo  ftoiit  sur  cent  pied-t  do  pfo- 
"  fond.'iir  t.-niuit  par  dovantvila  Bnrtido  tuo  dii  dit  fauboiiijjf;  pur  derri6r«  i\  la 
"  dito  Ti'Hta#lr.o.  d'mi  coto  AChaih-s  lk)udiiatt..raiitret;6t6  k  Tous!«aint  l)6cary 
♦'  avec  8(!8  droits  et  pr6teiitioiTB  dans  la  inaison  qui  seront  6ri<jd«s  sur  le  (lit  lopih 
••  de  t.-rro,  et  apri?s  Pusufniit  6t.iritdudil  Etjenno  Desvoyau  ia  dite  tcstatrtcjd 
"  doiuie  et  lo^ijio  ses  droifsetpr^ilontions  aux  eufana.'aloiH  nos  ot  a  naltri!  do  son 
"  Icgitinio  inariayo,  ^t  aucas  pas  dV-nfans,  la  dito  Torttatrico  sulfstitne  le«  parent 
"  du  (lit  Eticniio  Desvoyau  pliis  pro.die  et.habilo  k  lui  Hiicc(:Hlcr  suivant  la  loi." 

"  Donno  et  lo!?ue  la  di»o  Testatiicd  a  Jean  UaptiHto  Desvoyau  pore,  aprcs 
«« I'usufruit  6t(!iiitd'u  dit  Frs.  Cousinoau  son  6pouxJa  jouissaiico  ct  usufVuit  d« 
«*  ses  d«)it8  et  pr(Jt(MUion9  dans  un  certain  lopin  do  terro  sis  et  situc  an  faubourg 
'*  St.- Antofne,  de  la  contenanco  de  Ireiito  deux  pieds  do  front  sur  un  aroent  plus 
..."ou  nioins  do  profonde|ir,  tenant  par  devant  au  lopin  .ci-dessus  16>^^o,  par 
♦•  derriere  a  la  dito  Te^talriee,  d'un  (-^t6  au  dit  Charles  Boudria,  d'autre  Xt6  i 
«'  Thomas  Bedouin,  Eciiien,  et  ai)roa  lodifusnfruit  6teint  la  dito  Tisstatritte 
««  ot  leguo  868  droits  et  pretentions  dans  le  dit  lopin  do  terre  aux  enfans'n(:'S  et 
♦'  a  naitro  do  J.  B.  Deavoyaii  (pi'ellcfait  et  instituo  ses  seules  et  uniques  horitiers 
"  et  leijataires  nniversolles  dans  le  dit  lopin  do^erre." 

"Donno  et  legue.  1»  dite  T(jstatrico  a  Joseph   Desvoyau,  so^^neveu,  apr^s 

,  "  I'usufruit  6teint  du  dit  Fran9ois'Cou8ineau  son  opoiix,  la  jouiT(8an(ie  et  usufiuit 

-  "  de  ses  droits  et  protenlions  dans  un  (certain  lopin-  de  terre  8i8  et  situo  au  dit 

^  «  fauLourg  St.  Jtntoine,  do  la  confenani'o  de  trente  deux  pieds  de  front,  prqnant 

"    ««  le  front  a  Ia*ivicre  Prudhdipme,  sur  un'arpent  inosufe  pr6ciao  de  profondeur," 

'    "  tenant  par  devant  a  la  dite  riviere,  par  derriorenu  lopin  ci-dessua;  et  apres  le 

"   "  dit  usufiuit  6teiii^  la  dito  TestatricS  donne  et  legue  ses  droits  et  pretentions 

♦«  dans  le  dit  lopin  de  terre  i\  ses  enfans  nos  et  a  naltvc  do  son  I6githne  nnariage 

"  qu'elie  fait  et  inslituo  ses  seuls  et   uniques  iKjritiers  dans  le  dit  lopin  do  terre, 

"  et  au  (;as  du  d6cea  du  dit  Joseph  Do^voyau  sans  enfans,  alors  la  dito  Testatrice 

"  substitup  en  lour  lieu  et  place  J.  B.  DosvoyaU  son  froro  pour  son  seul  Icgataire 

■.    "univerw^Hns  le  dit  lopin  de  terre."  ^  ' 

.  The  de(^laration  of  the  Appellant  alleged  .that  the  Defendant,  Agnes  Watson, 
ifl  iter  double  .piittity  of  theretofore  commune  en  hiena  with  the  Jate  Andrew 
6alt,  and  of  tutrix  to  her  minor  children  was  proprietress  in  Ipossession  of  the 
land  <jonligiious  to  , that  owned  by  the  Appellant'' by  virtue  of  the  above  wills; 
that  there  had  never  been  boundaries  between  th^  properties  ;^ that  since  the 
■iard  Jane,  1880,  date  of  the  majority  of  the  AppoUanl,  tho  said  Agiiet  Writfi^ 
yrevented  the  Appellant  from  having  tlw  free  possession  and  enjoyment  of  Ins 
'lan(l,1iy  continual  encroachments  thereon,  and  refused  to  nia^e  bojrnds,  although 
■  required  to  do  so  by  protest.  \  1'     ,  ' 
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Thoo<>noluMon8ofil,od«dar«tio(i  wtirouH  JoIIowb:  ^ 

"  A  coHcHUMos,  l«  I)c,„«n.l„ur  cundut  4  oo  que,  par  lejugomont  A  i..te.venir en 
cetto  ..«u«e.  ,1  «o,t  o.cl<,„n^,  c,ue  p,.r  le  minimi.-,, o  d'„n  nrpe.aour  pu  d>„rp.«tenrs 
jUruH  ii  6,,r«  „omtn6H  p„r  k-n  diion  p,„tios  «i,.on  d'oflico  par  cetle  lu.n,.,ul.lo 
Un.r  au  <,«,  do/teftm  o»  do  nOgligenoe  par  cUos  de  .«  ftnr.,  il  sora  en  pri-Honco 
dosd,tcspar..e-,ouvUo8  due.nent  .^.^.el^.eH,  pro,ed6  a..  ..u-surage  et  Lnage 
d«     .    lopu.  dd  tene^du  De-nau^u^au  bout  de  na  prof..ndout  Husdi.e  d'ua 
.  po  t  n«  „r6.  ««  A  partir  de  la  di.e  liiviuro  I'^d'I.onuno  ou  pofitc  rivie.0, 
ot  qu  u„o  hgno  |le  H6p„r«tiu„  et  de  divi«ioi.  «ora  ti.ee  et  tnu.fce  c-ntre  le  .lit  1 1  • 
deterr«aubouyoHa  di^e  prof«„<Ie«r  et  le  dit  t^rain  con.igu  de  I      ,1 
dor^Bse,  a  i'e.ulr^it  ou  Tun  et  Tautre  te..ain«  .ont  con.igUH  et^e  touch  ntau 
bou   deia  profoU»rd.Hui.IitJ.>pi„de.c.rr^\,u  l)eri^^^^^ 
v..i,t  de  la  d.te  Rivii^e  Pvud'I.on.fne  ou  Tetite  ^iiviore.et  ce  A,ri..^^ 

re  tuuer  et  remetkre  a„  D.n.andeujr  telle  p^rtie  du  dit  lopin  <le  terre  ^donl  e|le 
«t  e„  possesion ^t  qui.  dlapre.  les  .it..s  a  6t.e  produi,. n- 'p.c.iven.ent .  t      vl!^  ■ 
ie  bornago  4  opier  co.,.ne  s^dit,  .^<le.„on.r6  a,,Jrtenir  au  Do  .a  uZ 
om.ne  ot.mt  la  d  tp  portion  donerraijTo.npriHo  dansVa  juste  6tend.,e  d       1 
.de  te„e  «„.,t  d.    De,„„„dCur  dMn  arponl  nu.ure  Tpri.i^e'  en  pri     e      4 
pavfr  de  la  d.to  U  viere  Pfu.l'l.o««,e  ou  I'.tite  Riviori;  6«'en  ou  re    a' llln 
deresse  so.t  conda^Lee  4  pa.er  a7j)e™andeur  en  conic^-Zt    l/  •!  je' 
borner,  k »on„»o>  cent  livres  cournnt,  ave(,  int^rot  et  dopens."  ^        ^ 

in  he"  t^tif  ?"'  ""'  "^  "'"'  II«"Hettal..«aire  si.  Germain  iniervoned 
m  the  «u  t  mo  dor  to  guarantee  the  Dof,.nd,i.t,  being  so  bound  under  the  sale 
0  da  e  2lst  J.ly.  1842,  before  Gibb  and  his  ColIeH,4  No.aries.  n.  d  ^  t> -m 
of  the  land  P0S.W,  by  the  Defendant  to  ThomasGoodv^in.  wh^  was  puul   X 

7:^:^:^  ^:^  ^^'^'  ^^  ^'-  ^«  --^^-^  ^-e  prop^  b,  ,z . 

^^Dubnc  also  instituted  an  action  en  fforaktie  against  Jean  Baptistd  Desviyau 
rrrsT:""'  ?r!"'  r'"-''"  ^'-  '-^"^-i^-tionby  deL  of'date73rd 

"  '  ^'t""  '^««^«y'^'^  ^■r;>«r/^,  the  ,lattt.r  not  hariflg  pleaded. 
J  he  Defendant  and  the  intervenin,^  parties  in  the  Court  beloiv  pleaded  con- 
d  te  '  stTuiTZry'"  t*y-'"«h  ^hey  alleged,  thatbydeed  of  sale  of 
ac  .i'ifrom  i;  ["'2'  Th°»as  Goodwin,.  tlM3  predecessor  of  the  Delendafat 
acquned  from  >ubuc  and  his  wife  certain  land  ^heroin"  described  a^foHows:  . 
'St  An,!!  '"«  K  t^'"^""'' ""  emplacement, situated,  lying  and  being  in  the 
« i,  'fit  7%  'u"  ''"  '"'"^  "^''^  ^^  **^"'^««''  ^«"'«'"'"^  *l»'-trtwo  feet 

"  1 .,    H    K    T  *""  ^"".'^'■''^  ""'^  '^'"'y*'^  ""'^  ^""^'■■^d'  and  twerity-five  feet 
^^  in  depth,  be  the  same  more  or  less,  aud  as  at  present  enclosed  /bounded  as 

folo^ys,^m  front  by  SL^^na venture  §fteet,jn  rear  by  Joseph  Desvoyau  dit 
,  ^  LalramboLse,  on.  ona  side  by  one  Dub6,  and'ori  the  othbr  side  by  one  Paiii.d.aud ' 

or  representatives^  with  a  t,w^  stofy  Wnodonhnni,.,  feitchim  .in.1  utLor  buiMfngg— 


■v^  W 


therc-on  erected,  wUh  all  and  every  the  taembers  and  appurtenances  thereon 

erected,    bemg  in  fact  a,port1on.of  "the  lapd  secondly  above  described  ij.  the 

said  wills.    That  this  acte  bad  Been  i-e^istered^hfe  27th  August,  1 842,  and  that 

da*- 
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the  said  laml  from  tlie'dny  of  tlio  Rule  thereof,  hjul  beMi  |Wwhpm<«1  continuftlly, 
publicly,  nri<l  in  ffood  faith,  an  proprietor  and  by  virtuo  9f  a  j^ood  title  both  by 
the  Mid  Agnon  Watson  in  her  said  qurtllty,  and  by  her  1)red«(!ei)Sors,' so  that  she- 
hhd  become  in  all  re8i)er;t«  lawftj  proprietor,  and  ouj?ht  to  bo  maintained  as 
proprietor  in  jKMHePslon  of  said  land,  which  was,  according  to  a  plan  by  theni 
produced  as  their  exhibit  number  4,  123  feet  fl  inchen  in  depth,  commencing 

"  from  Honaventure  8troet,  and  eitending  to  the  ft'uce  separating  it  from  that^f^'^ 
the  Appellant,  and  which  existed  from  1880,  which  left  the  Appellant,  as  op- 
ponrwl  by  said  plan,  only  100  feet  beginning  at  the  river  Pru<l'homme',  at  the 
fence  in  rear  of  the  land  of  the  said  Agnes  Watsoti,  which  fence  was  a  certain 
bound,  and  had  existod  nearly  20  years ;  that  these  wills  contained  ft  subn^itu- 
Cion  in  &vour  of  the  Plaintiff  and  others,  but  they  never  had  been  published 

-  nnd  regtstered  as  required  by  law,  and  they  could  not  therefore  avail  to  the 
riaintiff  against  the  rights  acquired  by  the  Defendant ;  that  the  action  was 
therefore,  unfounded  seeing  it  had  for  object  to  demand  ^  Aoma/^c  between  the 
•land  of  Nie  Appellant,  and  that  of  the  Respondent  Watson  at  a  distance  of  an 
arpent  from  the  River  Prud'homme,  ftnd  o^ight  to  be  disraissed,  aifid  that  If  the 
bornaffe-wt»  ordered  at  all,  it  could- only  be  according  to/b«  possession  of  the 
parties  for  nearly  20  year*,  that' is  to  say,  at  100  feet  from  the  River  Prud'- 
homme, as  regards  the  land  of  the  Appellant,  and  at  a  distance  of  123  feet  six 
inches  from  Bonaventure  Street^  as  regards  the  land  of  the  Respondent.     ,, 

The  Appellant  answered  this  exception  of  the  Respondents  to  the  effect,  that 
the  Defendant  and  the  intervening  parties  could  not  invoke  the  want  of  publi- 
cation and  registration  of  the'  wills  in  question,  inasmuch  as  they  derived  their 
titles  through  the  same  wills;  that  the  prescription  of  ten  years  could  not  be 
acquired  by  the  Defendant  Watson,  inasmuch  as  the  Appellant  only  attained 
his  majority  on  the  2.3d  June,  1850. 

After  proof  made,  and  a  heating  on  the  merits,  the  Court  below,  composed  of 
J)ai/,  Smith,  and  Mondelet,  Justices,  on  the  Slst  March,  IBS 0,  rendered  judg- 

'incnt  as  follows: 

'•  Considering  that  the  Plaintiff  hath  failed  to  establish  the  material  allega- 
tions of  his  declaration,  and  that  the  two  contiguous  lots  of  land,  in  the  said 
declaration  described  as  belonging  to  the  Plaintiff  and  Defendant  respectively, 
have  alAVays  beeh  sihce  the  2 let  day  of  July,  1842,  and  still  are  dividend  and 
bounded  by  a  fenceiong  since  erected  a|id  now  existing  bet^en  the  sWd  two 
lots  of  la^id,  and  that  the  Defendant  at  the  time  of  tlie,  institution  of  this  action, 
was  in  t)ic  possession  of  the  lot  of  land  in  said  declaration  secondly  described,  i 
and  by  herself  and  her  predecessors  Iiad  beenin  possession  of  the  said  lot  of/ 
land  enclosed  and  bounded  as  aforesaid  since  the  2l8t  day  of  July,  1842,  byl 
virtue  of  titles  whereby  the  said  last  mentioned  lot  of  land  was  described,  and 
as  being  of  greater  extent  in  depth  than  that  actually  enclosed  and  bounded  bi 
the  said  fence  and  possessed  by  the  said  Defendant ;   and  considering  that  bi 
reason  thereof  and  by  law,  the  said  Dftfinndant  cannot,  hy  thn  prna^^nf  nnfifj 
en  bornage  be  dispossessed  of  any  portion  of  the  said  lot  of  land,  doth  dismife 
the  eaid  action  with  costs  as  well  of  the  principal  action,  of  the  action  en  gara 
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In  the  Court  of  Review,  tlu,  Appllunt  ...bmittod  the  following  propo.itio,m  : 
l.t  The  pro.cnpt.on  of  ton  yoar.  to  tho  offeot  of  acquiring  to  the  RLpo„<J„„t 

oni «:  „:  tr'r  T''':""'r  ""■  ''«''^  ""^•'' «« ^'"- '« q'-tio/.  .pon 

on  evuonco:  the  Court  ought  to  Imvo  ordoro<i  an  .^>.rft«,  .Mrvcy.    3d   Suiv 

'  S^KZo  :.';T?f "  r"''  ""^^  '•"""  "'''^''«^- -^  that  thoV.^o„d:s;' 

.  Z  Zt^:^^  *"  ""  J"'*™''"*'  '""'^^^ ««"Hnot  logally  refuse  to  order 
Tl./judjrmont  In  appcarwaTin  tho  foUowing  term»  • 
«t/on  '  f  "'■•r-^"'^"^'^  qu'il  r6HuIto  do  la  preuve  en  cetto  cause  que  I'Appelant 

io  cot  h6ntige-e8t  cont.g.i  h.  ceJu.  po8H<Sd6  par  I'lntim^  Dame  Amios  Watlon 
.qua. to;  attend^  ,uo  Ics  Intim^ssont  non  rocov.blerA  oppo  or '1^!^  ent^ 
dema,.do  on  bornage,  to  d.5fautde  publication  dos  to,ta,T,dwrrFra,.coirclJ 

dovartt  Dc^utels,  Nota.ro,  c.  autant  quace  pr6tondu  d6faut  do  publication  no 
peut  port^.  prejudice  4  son  droit,  connno  po«Lseur  animo  Do:.i!^Z£ZZ 
borne,  ot  l.,„i,e«  con.radictoiron.ont  avec  son  voisin.  ontro  \^r.  \.(^ZIZ1 
pccff.;  atte..da.que  la  cl6turo  n.ontion„6o  dans  I'excoption"ri  tttfrrj 
8crv,r  do  homes  ontre  los  parties,  n'6ta..t  p«  i,.„„uablo  do  sa  natu"^e  qu^o 
nayant  pas  ex.st^lo  temps  voulu  par  la  L<ello  no  pout  non  plus  av  'ir  LS 
^hn..tat.on  x^eshontages  en  question,  ni  fait  acqu^rir  aucuno  pros  ription  el 

r;' t     r  ,r'"  Z'"'"'^"'"*'  "•""'  -J"'  "'*"*  dovonuon'^go  queTo  k 
J«.n  1&50;  altondft  que,  dans  to..s  los  ca.,  I'Appelant  est  en  droit  do  fairo  posoT 
.do  bornes  par  arpentour  jur6,  suivant  la  Loi,  poar  s6parer  et  divisor  ^  tou^rs 
^n  hent^go  d'avec  colui  do  la  dite  Dame  Watson;  attend^  quo  les  InUm^" 
n  Wt  pas  just^o  do  lour  exception,  ot  I'Appelant  ayant  pleinelnt  ^ab    Ton 
.1  itrSur  ;"':'j*?"  Sup.rioureonlorenvoya«t<lesa  demande" 

k  30  mZ'?  '  ^^^"V"-^"^T"'  '•'"''^  P"*^  '*  ""''  CourBup^riouro^  wLtreal 
aurdt  d^  7"''  ^■*':'''"*  ^  P''^"^"*'"^  ''  jng^ent  quo  la  dite  Cour 
aumt  At  rondro.  renvo.o  les  exceptions  produites  do  la  part  des  Intira6s  ot^ 
ordonne  quo,par  a.-ponteur  jure,  dont  les  parti^  conviendront  sous  quinze  Lurt,^ 
de  la  s,gn.ficatjon  du  present  jugement,  sinon  ^  6tre  nomm6  d'office,  les  hC 
g^respecLfs  des  parfes  seront  mosur^s  k  I'efFot  de  quoi  les  titres  des  parties 
Foduits  on  la  cause  seront  remis  au  dit  arponteur,le  quel  sera  tenu,  sonft  lo  plus 
C6urt  d61a.,  de  dresser  plan  figuratif  des  lieux  et  de  constater  si  l'h6ritage  du  dit 
Appellant  a  perdu  de  sa  contenance  en  front  et  combien,  en  consequence  d'aUu-' 
!?","  ^"'  \??  ^*  ■'  *^P^^^°  P^'^  ^'^  "'^'^■•^  Pfttd'homme,  dans  1'endroifrat.quel  i;h6. 
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rutorLV  r  *  .  .  ""  '"  *''*  *  ''^'*'^*  '^^  ^"«''  J«  dit  ai^enLr  sera 
autonse  4  entendro  dos  tfimoins,  les  depositions  desquels  11  r6dige^^  par  6criC 
pour  du  tout  en  faire  rapport  4  la  dito  Coor  Sup6rieure,  si^ge^  LntV^ 


."%■ 


■I  -J... 


Wauon. 
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crtun  DU  hano  de  la  rktne,  trav. 


♦mm  tin  Itn-f  tUM,  nfin  quo,  imr  «%  h  «lito  Conr  palntw  prb<*#d»«r,  k  ordof»nc-r  qu« 
lioriuft  Noi.nt  |tluiil«'<H  it  ^xh'n  n  rtiulrolt  <>i  tM'Mtin  M•ri^<•^  A  t«tfttiH)r«l^'rtiiitlvo- 
mcfit  Kiir  III  <ltiimii«U<  fl«t  l'A|t|H>lmit,  et  fi»'r«  c«  (|iio  «lo  «lroit  ft  »lo  niiHwi.  Kt  i« 
Ccnr  roiMlmmic  U*  <lit  Intiiiu'it  iiiii  (W>|M'im  tiint  <lo  Tappl  (|ii<i  wiix  onroiuimon 
In  C'oiir  Siip(''ri<iir«  m  «-c>imi''<pu'n(o  (\f  \n  nmuviii*'  roiitoptntioii  (U'h  Intiin^ii;  ot 
««t  ilcriiiiT  li«Mi,  III  (!(tiip  onlfmiio  In  rciiiUo  <lii  <l<»M»i«'r.  Et  la  Oour,  wir  motion 
<hf»  McHni.'nw  Doiitfi*  ot  DaoiiHt,  AvtH-ntn  »lo  rAppoliint,  Icur  «ccord«  tli»trniMio|| 
do  ii'iirn  friiin  on  r»'tt«  <'«HW'."  ^  , 

J)oHlre  et  Dnount,  \tU>rwyn  (or  \\>\n'\Unl.  „ 

£.  i9<?/oMrn(ijf,  Attorney  fur  lluflpoiidunt«.  „  ,   •  '■; 

•    '        if^  Ap|»cal  nmititained. 


:*» 


IN  APPRL, 
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Viv  niRTRTCT  DB  rfONTRKAIfc 
UONTUKAL  12  MkhB  IflftT. 
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Coram  Sib  L.  IT.  LAtONTAiNK,  Bart.  J.  en  Chef,  Aylwin,  J*,  pt7VAt,.J.,  Cab6h,  J,    I 

BllXUlSa,  (DemantUur  en  Cour  lufirieure.)  ,       ;   '    I> 

ammIhii,;  -,  ■<.■.■■' 

MRUXIKR DIT  LAPIERRR,«( at.. (0/>i>o«an<*  en  Omr /it/'tfH«i«r«J " 
"  •  Iiitimtf*.  ■''■ 

|UR<> ;— Qu'un  sctn  flitt  par  un  di>bit«ur  en  diktonflture,  ne  pout  Mro  Kifut  dn  n^llitif  imm*  itn  ci^wMtof 
qtii  n'y  a poa  Hi  pvtio.qu'un aulaiit  qu'tl  nurn (ttabllque  eet  acto  lut ent  pn\)i44iL'lal)le.(*)  -'         ',  "  ' 

Slinrina',  rappclant,  iiyant  obienu  un  jiijjenient  rendu  par  la  Conr  Sup6riwire  , 
A,  Montreal,  oontro  Daiiio  E.  V.  Cloutior,  6pouse  do  I'liilippo  C)a(;wui ;  fit  sfiisir, 
dans  uno  niiiHon  d([>nij«ndo  coinmo  le  domicile  de  sit  debitrico  un  fondH  dc  ma!j«» 
Bin  it  antics  effcts  comine  lui  app.irtcnant.  Lcs  Intira^'S  produiseht  una  opp#)HJ- 
tion  njiii  de  distraire  r6claniant  la  |<'ropri6t6  d'iine  pnrtic  des  off  ta  saisis  «ti 
vertn  d'un  a<;te  de  ccBsion-  que  inndame  Oarean  leur  avail ^p^mseu^  le  14  «o6t 
1855,  devant  Jobin,  Notairc. 

Lo  pitiineipal  titrto  dcs  opposans,  sur  loqnol  ils  fornlcnt  leur  opponition,  c«t'«n 
acto  de  vijnto  re^n  devant  M"*  Joiblnct  son  confrere,  Notrilros,  i  .Montrt^al,du  !■( 
aodt  1855,  par  Icgucl  la  dito  Baine  Virginie  Cloutliipr,  alors  ifiarclmndc  piibli- 
quo,  dcmenriiiit  k  St.  A.ndr6  d'Argcntcuil,^pousi>  tlftmcnt  sc-part'e  dtf  Wvim  <le' 
PhilUppc  Gareau,  vend  aux  IiitimcH  tout  HOii  tVjnds  do  commerce,  coiiHiKtaiit  en 
marcbandises,  offots  et'objefcts  qui  so  trouvnicnt  alon*  dans  deux  magaHins,  Tun  k 
St.  Andr6,  et  Tautro  k  Plantngcnct,  dontinYontairoayaitetofoitotc^pieautiup^ 
tique  remise  aux  Intim^n.  ' 

Tar  cct  acte  les  Intimds  n'obligcnt  de  payer  et  acqiiittcr'pour  la  yendcrewe, 
iJamo  Vii^iniu  (;lout>nt'r,Je  montatit  (ju't'UcHV'i»it"bligi3udB  payer  n  Bfscreau- 


(*)  La  Cour  d'Appel  fut  tifgalement  partag^e  aur  I'espece  que  pr^Mnte  cette  cause. 
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««.  .crt..  d  un  ccrt.lt.  u'to  do  eon,,>o«ltln„,  i^ruUon  ,U  cln^  rhoHn^  .|«n.  lo 

tou   I.  Ho.„.„o  .  o  d....,..nt.,„atn.vingtIo„i.c,t.ix  d..„i,rH;  et  ««  „ut  o  «.,ult. 
U,.U,     .h...„nt  |«  d,to  Uh„u,  Vir«h.l.  C|,„,hu.r  .lu  .„o,f>n.t  ,uVlle  I.u.r  1  at 

tont  d«  m  critnee,  ii'H  acocptait  la  cornixmitioti. 

antl'.nr  w"*'  '"'^•"•"•"/'•"""'^".'^  '«  »>ri«  J«  la  vento  .Ic,  cff.,U,  ot»'^l«vaion' 
•n  t«)taliU(  ^  Ui  Honiino  .lo  X869  13h  2d. 

JWlo,  .o,,t  Km  prlndpak).  c.,„diti«,m  do  cotto  vonto,  cor.t«n,u.«  da,«  iWto  .of 
MiH)H.,,,.t  lo.  Intim^,  powr  rcvcdi.p.cr  la  propriao  dcM  dfc-i*  «*««. 
'^m.u..„t  d.H  .-oBditiorti,  do  rWriPvetite^iHir  lo  tn^rooadtilM  In^it 
-..ir  Ifur  pro,Mir<nir  .p^cMHl  i.tleur  nftontA  dit  I'l.iHpp,.  (5hn«u,  aul 
M.nt  pouvoir  do  g^rofk  .ulminUtr.r  JTioh  ct  cl.nc«„c.|. I... «|lHlrM 
rron.  continuer  lo  hail  .|,j  ,„a„,„i„  4  K(||i».|r6,  d«.m l.q«..|,  parti,  dw 
Ht'H  von.ln.H  6e  trouvaiont.^^mn^jkwtcf  cfllen  dii  iuhkuwu  ,!„  I'luntl^ 
gcnot,  «t;g.n.ralenu.,a  felre  p,ur  Ic  ri.glei;;:,.t  dc«  affinnH  do  eottc  v«nt« ct cc,- 
V  Mor,.  t«»t  mt.ven,^.t  <,„o  p«HMvcn.«„t,  tout  o«  .ju«  ki  I,.ti,„.'H  pourraict  Ww 
^^«x-,nA„.e*.'.b  aa.cnt  ,,cr«ohelle.nont  pr,^«ontH.  pro,„,tt«nt  ratitler  Ic  tout. 
.    Cotto   co,(jt,t.U.on  do  procurour  o«t  nuivio  d'u»„  prunuwo  do  vento  c„  favour 
du  noma.6  I  hd.pj.«  Oarca.|  moyflnnaat  c„rt«i,.o«  condition.  6num6ro.m  au  dit 

Lo«  Tuthn^H  HnjVg,,afc«t  ppr  lo«r  opposition  cjuo  lo.r  agnnt.  I'hilippo  Oarcao, 
.va,t  pa.  acte  ro^u  A  St.  Andro  dov^nt  M-  Howard,  Notairc.  lo  18  aofit  ISsJ' 
obtcnu  a,.o  c^,o„  du  bail  do  la  dito  Yi.ginic  Cloutlu,r,<ju'd.produi»ir«ntmva; 
quant  cetto  .ccwtion  du  bail  comme  operant  trft.litioo,  - , 
Tons  k'H  otFotH  HfiisiH  tW  et6  dans  CO  niairiwin.        /  •     Ai.'^ 

At  appu.  do  lour  opposition  .l»  ont  produit  oot  acto  do  ce««ion,  „n  autre  act. 
^  dovanj  lo  „.-fc„,o  N«Jtoto«ntro  Ma.o.  Oaroau  ot  plusiour.  do  hob  croancion, 
•u  nombro  de.quel«  ^au^  I„ti,„iH,  j^plu^  un  bail  ^t  m  transport  do  baU^ 
et  cnfla  un  protftt  ou  acto  d'otlrcs.   .  \      v  JF^-  .       ^ 

L'AppoIant,  en  contestant  r(,pporitlon  dcs  Intitn<^«;a  pr6lthd«  quo  Mme.  Qa- 
reau  ot^,t  inBolvaUe  ct  en  dcconfituro  lorBqu'dlc  avaitfaitatix  Inti.„,5B  la  cession 
i!  \    f  ^^  'j"^^*^  I«t"n^»  le  «avaipnt,  et  que  cettc  cession  avait  ct6  faite  on 
bude  de  808  dro^lb  qui  risultaitdos  actes  ,„6mb  produits  par  les  Intirnea:-^ 
quo  dp  p.u8  COS  <J|¥„.jrs  .^vai.nt  jamais  eu  do  tradition,  ni  la  possession   r6dlo 
d«^effote  quo  Mmo.  Gareau  lour  avait  vondus ;  et  qu'ello  6.ait  domeur^e  on  poiH  ' 
f^ion  do  c,e8  offets.  que  I'abte  du  H  ao^t^l855.  est  j,ul  k  silace  ,-Premlre.  ' 
mnt,  parqoqu  d  pa.oaux  Intimes  lo  raontant  entier  de  Iftarci-ie.    DeuxiinU. 
m«./,  parceque  les  auteoB  crtanciors  ne  rcjoivent.  quo  la  bUL  do^cinq   cfce- 
Jlh«parlou,8  8ur  le  total,  et  on  extinction  de  leur  croance.     TroisiimenunL 
parcequo  le  surpluses  bicna  est  do«n6  It  Garoau,  I'epoux  do  la  debhriee ;  CQ,^  * 
Oluant  pour  cc8  trois  rpisons  4  la  nullit^  do  I'acto  db  cession,    'j  ' 

■Acette  contestation  lea  Tnt'  - 
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.>w.wutog««upqjij^innmorQJitr6poiutu-ap^  . 

^Que  1  actedu  14,  aout  lg56  avait  6t6  fait  do  bonne  foi  avec  le  concoun,  de  too. 

?„  "2""'. "'  ^'^.^"^'  "'*"*^''  P^"'  ""^^^^^^  ^«"''  f«"^  i°t^^*t  tout  ce  quo 
Jour  d6h*>rice  J)os8^dait,  et  qu-Ua  n'on  aVaicnt  Bouffert  aucun  prejudice. 
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Quo  Ic  montant  re^u  par  les  Intiin^s,  do  plus  que  Ics  autrcs  crdancicre  I'a  6t6 
Heunier  dit    ^®  ^'^'"'  coisciitcmcnt ;  quo  Ic  mfeinc  avantagc  a  6t6  oifort  k  tous  les  crcanciera, 
Lat)ierro  et  al,  gt  ^t-iit  en  Consideration  do  la  valour  du  cautionnomcnt  fourni  par  les  Intitn^s, 
en  favour  do  tous  les  croanciors  do  la  dito  Dame  Virginio  Cloutliior,  ct  par  cux 
tous  accepte,  k  rcxccption  du  dit  Appelant.     Cotto  vonto  d'aillours  n'ost  pas  plus 
avantagouse  pour  les.  lutiin^ij  que  pour  les  autrcs  crd'anciors. 

Que  cctte  vcntc  fijt_foitc  aprcs  I'alternative  offcrto  do  faire  une  cession  k  tons 
les  croanciors,  4csqucl8  dnt,trouv6  plus  convenable  ct  plus  avantagoux  dc  conscn-  , .  . , 
tir  ct  ratifior  telle  vcnt(/;-^qu'il  n'y  out  par  IJt>  jucun  dol  otlorcfusdc  rAppelant't;^  : 
dc  concourir  dans  les  dispositions  prises  ct  acccptccs.  par  tous  les  creanciers  est 
injustc,  illegal  et  ne  pent  suffiie  pour  les  souracttre  a  la  necossite  dc  snbir  des 
portcs  ct  dommagcs  evidonts,  en  les  mcttant  dans  rimpossibilitfe  d'accCptor  on 
do  faire  dcs>arrangcmens  avec  lours  dcbitcurs,  dans  I'intoret  general  des  crean- 
ciers ;  qu'un  refus  aussi  iujustifiablc,  nc  pout  servir  de  mptif  legal  pour  ontrainer 
ou  faire  projionccr  la  nullito  d'arrangcmens  de  la  nature  da.ccux  contenus  dans 
I'actodu  14  ao&t. 

Quo  I'actc  du  14  aoAt  n'ost  que  raccossoire  de  Tactc  du  15  ao(it,  fait  cntro  la 
dito  Dame  E;  Virginio  ClouUiicr  et  tpus  ses  creanciers,  par  lequel  cos  dorniers, 
aprcs  avoir  pris  communication  do  I'ctat  de  ses  affaires,  ded?ircnt  accepter  uno, 
composition  dc  cinq  chclins  dans  1ft  louis,  garanti  par  Ic  caHtionnement,  des  In- 
times ;  que  ccs  deux  actes  n'en  formcnt  recUcment  qu'un  soul,  onjBrassaint  tojites 
ks  conventions  prises  cntro  les  creanciers  ct  leur  debitrico,  pourtirwlo  mcillcur 
parti  de  ses  biens  dans  leur  interftt,  que  ricn  duns  tcls  actes  nepeut  justifier  l'all6- 
gu6  de  fraudo  imputec  aux  opposans.  ;  . 

Que  I'appelant  n'a  pas  d'liutre  action  que  la  demande  en  participation  dans  le      * 
produit  do  telle  transaction. 

Que  la  dito  Dame  Virginio  Cloutbicr  avait  lo  ^oit  de  vendrc  ct  de  disposcrde 
ses  biens,  comme  elle  I'a  fait.  -  ^' 

Par  la  m6mp  reponso  les  Intime*alieguent  que  pour  6viter  touto  difliculte,  ils 
"(^t  fait,  par  lo  ministere  de  M.  l^athieu  et  son  confrere,  Notaircs,  le  16  fdvrier 
1856,"  oflres  reellcs  a  I'Appolant  dc  la  sommc  de  vingt  ct  un  louis  dix  chclins  du 
cours  actuct,  etant  la  part  proportionelle  a  la  crcance  du  dit  Appelant  dans  le 
montant  de  la  Vonto  faito  aux  lntime&.j  et  ccs  offrcs  furent  faites  a  laseule  condi- 
tion d''en  donper  re^u,  que  cette,part  etait  tout  ce  quQ  1' Appelant  pouvait 


^ 


-1 


1  c 

J.  J — 

r 


exiger. 

•  La  contestation  ayant  et6  li6e  sur  ces  aliegues  de  fraude  et  d'absence  de  tonte 
tradition,  plusicurs  t^moins  furent  produits  par  leslntimes  pour  pro^yer  que  les 
actes  en  question  6taient  avantagoux  aux  creanciers.  L'appelant  n'a  produit  au^ 
cun  t6moin  se  fondant  sur  ce  que  les  preteijtions  des  parties  devaientfetrejugees 
d'apresja nature  des  conventilps  contenirai  dans  les  dcui  actes  duVl*  Ao<^t 
1855 — qui  portaierit  avec  elles  un  caractere  non  eguivoque  de  dql  et  de ' 
fraudot  '{■ 


Dans  le  premier  de  ces  denx  actes,  ^me.  Gai-eau  reconnalti  qu'elle  est  jnsolva- 
ble,  que  ses  dettes  se  montent  k  £l288.^t.'3d.  courant ;  que  pour  payer  sescrfi- . 
ancieK  elle  n'a  que  son  fonds  de  commerce  consistant  eni  marchandises  an 
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montant  do .„  . . 

£ii.cr6c]its  consider^s  bons. , . . 
Eu  credits  considercs  maUvais 

En  tout . . . 


:e58ll  14     01 


Sharing 
105    11      8       Mouni'erdit 
116     8    '8"  ^P'""»«*»^ 


3^ 


,^..  U  accoini^nent  cet  acto-Apr^s  cctto  deckration  Mnu^-GaZ^X,'^^^ 
crdancers  cinq  cho  ins  par  chaquo^uisdu  moStant  do  leur^'creanceB  ,pl^^^^^^^ 

,     brel  KollBnd,I„n  des  Int,m6s,  et  moiti6par  An"dre  Meuniordit-Lani  r^  Y^e 

Mi:fr "  "'  7* ""''''"  p"--  ^^i"^  '^«  ^'^^-^  presents  i^.rs 

Par  fo  second  acte  (I'acto  do  cession  invoqn6  par  Jes  Intimos),  Rile   Gareau 
«ne  parf  et  J.s   Intimes  de  I'aUtre  (nul  autre  creanci.r  n'etait  pr^s^t)  .h^^Ia- 
rent  qu  attend^  que  ce  jour-1^  ,n6me  par  acte  devant  Mtre.  Jobin/ML-  G^^^^^^^ 
va,t  pns  des  arrangornens  avoc  ses  cr6anciers  en  leur  payant  p;rTtiSt3  la 
somme  de  cnq  chehns  par  louis  su,  le  montant  de  lours  creanL ;  que   Id  t 
.ur  Roiland,  son  creancier  pour  £43  Is.  et  le  dit  Sieur  Lapierre  p'ou r"    6 
8d.  ava,ent  accepts  cet  arrangement  ou  cette  composition  etendoJ^  les  bLt 
de  Mme.  Gareau,  et  qu'attendfi  qu'ils  n'avaient  consent!  cet  endossem  nt  qSt 
.mdUtone:epres3.  quHJs  seraient  payes  du  montant  entier  de  leurs  cLnls  res- 
^c...  et  que  Mme.  Gareau  leu.  ferait  une  cession  et  abandon  comp|t  de  tlut 
fonds  de  commerce  y  comptis  ses  credite,  elle  reconnall,  nonoMant  le  dit 
acte  do  compos,t.on,  leur  devoir,  4  M.  Rolland  £43  Te.et  k  M.  Lapier^o  £36  6, 
8d,  et  pour  payer  ces  deux  sommes  et  aussi  pour  demeurer  quitte  des  billots 
quelle  avaitsouscntsotqu,  avaient  ete  endos.es  par  oux  au  montant  de  £280. 
et  qu  ,1s  s  obbgorent  de  payer  k  son  acquit,  ello  leur  cede  tout  son  fonis  do  com! 
merce  consistant  en.  marchandiseS  et  credit,  et  evaluo  par  rinventaircffait  paf  le 

tTnTd  ,  ^'^"-:»  t  f '''^-  *i<^--iB-'-d-"s.  Les  I„tm.6s promot! 
ta.cnt  de  plusr  payer  a  J'Appolant  sa  proportion  de  cinq  chelins  par  Ibuis  sur  le 

^Tllt.n""T:  «'^'  '"^^'^^"^^^  ^  ^^^  composition  et  s'il  Ifacceptait 
c  est-a-d>re  s  .1  voula.t  recevoir  ce  paiement  partiel  k  trois,  six,  neuf  et  Lzo  Lis 
et  donner  une  docbarge  potir  le  surplus  de  sa  cr^nce. 

Parle  m%me  acte  les  Intimes  nomm^rent  m/  Gareau  leur  agent  p6ur  vendre 

es  marcbaod,s«  et  retirer  les  credits  que  Mme.  Gareau  leur  avait  transport^s^t 

e  gagerent  dans  le  cas  ou  il  effectuorait  divej^  paiomonts  se  montant  entotfti 

J     omm.  de  ^4«5  Os.  3d.  courant.  de  lui  vendre  pour  cette  somme  ce  qui  leur 

eraitde  COS  marchandiseset  credits  qu'ik avaient  acquis  de  Mme.  Gareau; 

etde  placer  A  son  credit  on  deduction  de  cette  ibmme  de  £435  Os  3d   qu'il 

devait  leur  payer,  tout.ce  qu'ils  auraieiit  re<ju  du  produit  dp  la  vente  de  ces  mar- 

chandmes  ou  per^ns^sur  les  creances;    Enfin  les  Intimes  permirent  k  M.  Gareau 

de  faire  comnierce  on  son  no,^  et  k  Hnn  profit,  k  Sf,    A'n'dr^,  o^«ui^»i>M.a^fe^ 

sans  lui  charger  dejoyer  et  ponrlui  tenir  lieu  de  frais  d'agenc;;  elilspromirent 

de  le  recomm^nder  aupr^s  de  leiirs  amis  njarchands  de  Montreal  pour  etablir 

Bon  credit  aupres  d'eux.  ^  ■ 
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'iir  jiiifmvji't  rendu  p;tr  In  Crtiir  Sviporicuro  a  ^folltr(!>al,  1c  31  octobro  1850,* 
la  c^iilt^sfjon  flit  rcnvoyoc  ot  I'opposition  (loRintiints  njivii^tdiiuc. 

En  iIciHii'tT  lantrinflnnation  do  ce  jiigcnicnt,  rappolaiit.pioti'iidait  qiijily  nvait 
tout  a  la  f<>is  siiiftiiation  etaviiniagu  direct  I'li. faveui'  il'iin  ereancieruu  prejudice 
do8  autns.daiis  Ich  dfiix  actLS  dii  14  iijftt  18")"),  piiisi|\iVi  ini)yciijJi)_cet  airaii- 
gcinttit  los iiitimos  qnoiqu'ila  oussi-nt  C()inpoH(>C'>iiiiiic  les  autrcs  croaiiciuis  avcc 
Iciir  dtl>itricc  a  rai'soii  dc  cinq  cliclina  dans  Ic  lonis,  sc  trouvaient  par  rcffet 
du  sccoh  I  a<vte  aj-tjci'voir  plus  que  lo  montant  cnticr  dc  Icura  creances,  avautau'O 
que  la  loi  et  rc(piit6  roproiivcnt  siirtont  lorsqu'il  est  obtenu  au  inOycn  dc  fau^scs 
reiircscntatibna.  \  ,  • 

Qiriiidi'i)t>iidamment  dc  la  frandc  dont  les  actcs  des  intirnts  ctaicttiK  cntacli6s, 
ila  n'avaieiit  prouvc  aucrtue  tradition,  aucun  lUplacement  dea  marcliandises  aaisiea 
ct  dnnt  ils  reclamajent  la  proprieto.  • 

Qu'eiifiii  l;i  decision  dela  Cou'r  Supcrieure  no  tondait  k  rien  inoin«  qu'^ 
chaugr  lea  relations  qui  out  existo  ju«qu'i\  preserft  enti;e  creancicis  ft debUeiiia 
que  l$oiiI»yrraty,  dans  son  trait6  des  faillites  ct  banqHeroutes,(l)  iudicjue  en 
peu  de  mots  d'une  nianiore  precise :  -  j 

"  D/iillears,  (dit-il,)  en  jmnc'qic  geniral  tout  criandler  a  le  droit  iVcxercer  stir 
"  son  dehitfitir  tons  leu  effvts  iiliaches  dson  tilre,jus(jii'd  Varquit  par/ail  dc  ce  qiti 
"  lui  iHt  du.  Niillc  remine  nc  jmit  rienluifuire  jjirdre,  ni  dle'ji^est  pas  cuiiaeuiie 
"  pai' lui-mSine,et  demn  pliw^/re.''^  » 

Dc  Ic'ur  coto  les  lntimC;s  ^|9|Sidaient  que  les  actes  eii  question  avaient  ete 
fails  dc  boiuie  foi,  que  I'acW  de  vente  n'ctait  que  la  suite  de  ra<'te  dfi  conqtosi-^ 
lion  ;  qiift.  Ic  produil,  d<!  la  yenfe  ctait  distribuo  entre  tons  les  ereanciei-s  et  les 

'  Intiines  ne  a'ctait  portcs  cautions  vis-a-vis  des  cioanciers  qu'a  la  condition  de 
cette  cessii)n  aiT6t6e  et  convenup  lors  de  telle  composition  du  coivsejiteineiit 
dc  tons  les  creanciera,  excepte  TAppi'lant.  Que  dins»notre  systefne*  de  loi' 
aucuiie  des  dispositions  de  la  f  lillito  dans  le  se^is, legal  du  mot,  n(»pouri'ait  filila 
invu(jiit!0  par  I' Appelant.     Q»e  rOrdoiuiance  du  eonimeroe  qui  declare  nul  tout 

'  transport  ou  vente  fait  dans  les  dix  jours  qui  precedent  la  faillite  n'est  pas  en 
forct!  dans  ce  pays  et  ne  I'a  j^rtnais  etc.  Qic  le  debitour  commer9ant  sous  IV|n- 
pire  du  droit  qui  nous  regit  ne  perd  pas,  par  Tinsolvabilite,  le  Ul)re  contrflle  ct 
1' administration  pleiiie  et  entiero  de  ws  biens  et  que  les  creanciers  ne  sont  re^us 

*"  a  critiquftr  sea  actea  ou  k  les  faiie  annuler  (lu'en  autant  qu'ils  ont  6(e  fai^s  en 
frau  io  do  Icurs  droits  et  qu'ils  en  souffrcnt  des  dofnmages  <;e  qn'ik  sont  ttnus 
de  piouver.  Q  I'o  Ics  Intimes  pour  eviter  tout  soup^on  de  fraude  et  pour  etiii|)lir 
piecisement  la  nature  de  la  transaction  par  eux  faite,  avaient  prouvo  que  V-kle 
veutt!  otait  dans  I'intorfit  des  creanciers  et  que  I'Appel-'nt  n'avait  souHert  n*|n 
plus  que  lea  autres  creanciers,  aucun  prejudice  par  le  fait  de  cette  cession.  '*4 
Les  fntimea  souiriir'ent  coniine  prppf»sitions  legates  les  suivantes:  _       ^ 

1.  Li  faillite  flans  le  sens  legal  du  niol,  ave^i  les  consequences  que  Ini  atfilbue 
I'ordonnaiice  dc  coinini-rce  de  1673,  n'exiate  pas  dans  notre  droit.    La  loi  iia 


reconnait  qdu  Id  (jflifL-onfiturtf-tHi  l-iHwolvftbitUtfr 


*  La  cour  compos^c  des  hons.  jiigcs  Smith,  MondelDf^et  Chabot. 
(I)  Tomo  2,  p.  1G.    Edition  anuot£e  par  Boileuz. 
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^  2.  U  d^eonfiture  la.s.e  le  cl4i>ifenr  dans  la  ^eine  adrninis^Htion  do  nes  lio^s,'     Shi^W, 
et  n  affecte  en  am...„c  manier.  Kon  droit  a  la  l.|o,„iete  de  sp«  hk-ns.  ,i,.Jierdit 

J.  Lesactcsaalifnanonsou  les  transports  fi.i.s  p„r  le  doLilour  insolvat.Io  nc  ?^P'«"««*"^ 
peuvent  c  tres  annulo.s  a  la  ro,,„6fe  d'.m  crcan..ic.r  quVn  autani  que  le  crcancier    ,.        ' 
peut  o(al>l,r  q„',I,  .ont  faifs  on  frando  dp  .<.  droits,  ot  ,,„'ii.  .on^  ,.r6j«diciablc,.  ■ 

4.  Le  crdancer  q,n  re?oit  c«  qui  Jlii  eat  dfl  d'un  dcbiteur  insolvablo  no  com- 
met  aticiine  fraude.  .  ' 

%  La  seide  action  (jne  pent  ex(*rcpr  ,in  cr,?ander  ror.tre  „n  anlre  or6an«ic>r 
d  nt,  deb.leur  connner,;ant  insolvahle.  h  raison  dc  pniements  (aits  par  profer.nce 
CHt  .,«<,  <U,„,ando  d^  restitfttion  do  l'«xc6dant  re<;u  au  prc^dice  des  autre,' 

0.  La  fraudo  no  pout  jamaia  se  pros.imcr,  et  doit  6tre  pronv^e       ^         -  -7  r    -—    " 
La  Cour  d'Appvl  fut  Pgalement  parlagce,  et  en  con.6(,uenco,  le  iugcmont  dtf 
In  Cour  fnfdrieure  ftit  <oi.firmc.  '  '      ^  f 

^  MM.  les  Juj^es  1),. val  *  (;,m or,  app„yant  le  juiromont  d«  In  Cn„r  de  premier^ 
%s^Wetlo  Jut^een  ClntSirL.  II.  Lafot.taine  Htet  M.'le  J.,^«  Aylwin  6tant 
d  o,.„no,.  contratre,  s'a,.pnyant  aur  la  f.a.,do  q„i  resultait  des  actes  8«t>fi,is  k  leyr 
"PP'f  :V't'Wi  et  srtrcequVn  mainfenant  ces  a.-tes  on  remettait  en  virr^oW  lea 
d.sposjtmna  de  la  loi  de  l.ai.qneroute  qui  for^aietitla  minolfte  deg  c&e^  k 
se  soumeftre  aux  actes  de  !a  majniite.  >"       ~        '     '     ,     .» 

M.  lejiieo  AylwiiiaVxprinia  comme  suit:       >^ ■  ■  • 

",".  •'"'# r*'""  '•^'  "''■"••'''  *]"«  I'^'ilipl^  paVcan  en  son  proprc  fct  prive  nom  a 
pro,lmt  m.e  o,  position  dans  Ic  n.on.c^f.t  quo  cello  des.in'in.t^s,  e't  en  niome    . 
tcn,^  avec  euxft  fonde  sur  lea  itu^s  actca.     II  no  s'agit  pas  a.^utdlnncnt  d«  ' 
cotto  opposition  il  esl^  v.ai,  trajsdf  n'cn  conviont  pas  raoil.s  d'cji  faire  nicntiotu 
L.  s  iiitiHics  appiiye^icura^etentions  sur  des  actes  notaries  et  dans  tons  cJ 
ch.i.un  de  c-s  iwjtes  figjH<  Philippe  Gstreau,  <ant6t  pour  au(oriAxi^.fcniinc,  - 
tant(',t  eomme  aon^^  t mtftt  coniinc  agent  do  la  .na-se  <les  cr6i^^^aMt6t 
coin.„c4gont  dos^ifTtiill,  et  final.iri^nt  pour  lui  .noine:     Dc  inanic^Tc.  que- 
le  jonds  do  .na^asin  et  les  cn^an.ca,  qui  d  ,ns  I'origine  de  cj-s  trans  ictiona,  .ppar- 
tciiaient  a.  \^  feinine,  en  faillite  et.  en  doconfiturc,  par  d^crscs^tral,smutat^on8 
8,6  ♦iwyent  finalein.nt  ai.p;iiirenir  an  man.     Outre,  1,.  preuve  mj^„ife8t.-  de  C.  aude,    > 
qu^ttm  cot  encliJlinement  d'actos  iiotarica  jfar  lui-n.ome.  il  frapp.,  d- nul^te  toute      ' 
l^transaetion ;  auivantnosjoia  ainsi  oiip-te  dit  Toullier.  Vol.  12,  No.  41,  p.  (il-62 
♦^So„s  hmeienne  logi^hftfo,,;  I..8  ,i«M^„ea  avaient  tolK-ment  cfondu  et  Pon 
avait  mterpretd  aVec  taut  ^le  rigueur  U  prohibitions  fj^itesaux  epoax  de  se 
d.mi.er  Tun  a  i'auire  peiulai.t  le  marl  ^e  que  la  seule  .jrainte  qn'on   olud&t 
cette  Ti-olubifion  en  e.,„vraut  qiiel.p.'avant^irc  indire.t  sons  le  voile  d'.-n  autre 
central,  av.„t  fait  defondrc"  entre  Ics  conjoints  Vo«r  es;ofce  de  convention  ou  dt 
.ca«/ranl'ou  r«n  d'eux  P'-t  tircrqnelquo  proUt.  I^i.si  tu^ute  vente.  to.i|e6.hai.ge, 
toute  as-^ocia  ion  entrocoMJoh.ls  en  un  m-.t  foMt  t  aire  6  a'ent^nuls.  L'a  ti.le  410 
de  la  Couiumc  de  Norman.li  •,  porti'it :  "  dena  n.aiics  no  peuvent  coder,  donner 
ou  transporter  r»n  a  l'a  ' 
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confessions  patleljquela  les  biVs  d,e  Pun  vionHcut  a  Pantreen  tout  ou  .n  pat  tie." 
Len. dispositions  d«  ce*  cout'.moa  .loivent  6tre  ften.h.es  a  <•,  Ilea  qui  ne  sVn  sont 
pas  Pxpliqu^cs.  C'est, aussi  Pop^nii.n  do  Oumoulin  sur  j'artiele  1.56  de  I'An<ienne 
Coutumo  do  Taris  No.  6.     rothi<©  Doualjpus  enire  inari  et  femmc  No.  78."    ' 
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La'Tbonnc  foi,  defend  aux  intim^s,  do  faiiOv lour  propre  profit  parti'culier,  do  la, 
gestion  dc  riiilippo  Gareau,  dcs  bicns  ctcffets  do  sa  feirtme  cm  faiUite,ct  kjp\m 
forte  raison  elle  lo  defend  k  Gareau  rfiimftine.    Dans  I'esp^ce,  1' Appellant  est. 
privo  doBon  libre  arbitro  commo  crdancier,  on  lui  enlevo  tout  contrdlo  surles 
bicns dc  sa  d^bltrice^pour  le donner eo  invito  i*BOn  mari,  et  k. ses  amk    Jl  fau- 
drait  la,  sanction  cxpresse  du  J^gisl^teur  pour  ainsi  depouillv'  le  cr^ft^eicrde 
8CS  droits,  et  jo  ne  trouve  nulle  part  cette  sanction,    L' Appellant  avait  droit  do 
prqcddej  k  la  vento  forc6e  en  justice  dcs  biets  eh  faillitc»dAt-il  so  trouver  seul 
parini  h^  croanciers  k  m^  do  co^droit,  aucun  concoure  de  leur  part,  ne  pouvait 
le  lier,  o«  empfecher  ni  no pmWait sottstlJiire  ids bions dri  d6biteur,  km  rccliei^hd.* 
IJne  ddqision  contrafre,  est  introductive  d'une  ioi  de  banqueroute,  qui  est  bien 
dans  les.  attributions  da.rarleni9nt  niais  nou  des  Cours  do  Justice.  *- . 

MM.  les  Juges  Ddyal  &  0»ron  motiverent  leur  opinion  sur  la  preuije  fiontenue 
dans  le  dossier  que  J(^  vente  ainsi  faito  6tnit°dans  l?inter6t  des  Wdancie^s ;  que 
I'Appelant  n'en  avait  souflFert  aucun  pr^j^idice,  et  qu'il  n'6tait  pas'^cevablfe^  &  s'en 
plaindre  n'ayant  fait  aucune  preuve  que  cet  acte  6tait  frauduleux  ou  pr6jndici»blp 

k  aes  int6r6ts,  ; 

CAemer,  i)wo»  <fe -Opn'ow,  pour  I'Appelant.  .^      ,. 

Za/lamme,  LctfUtmme  dt  Barnard,  i>our  \e»  IntimSa.  '         '  " -'.^ 

\  f  '  /,  Jugement  cpnfirpiS. ' 

^.<e:x.)     ■■'■;■ '-,_^^  -'"  ■."  :,■  .-;■  „ '  /  ■     ■  •  \  ■■'- 

^.(V.P.W.D.)  •  ^  '-...- 


EN  APPBi;. 


•   DU  DISTRICT  DE'MONTEEAL. 
MOVTREAt,  12  MARS,  185T. 


r 


XLESia  JETlk,  PireADemandeur  en  Cour  It^irieure.)  _      ' 

--,     .       ^'     ■    .,..-.    .i^  Appelant, ' 

;.■■,'  ET    " 

.  /^         JOSWVLCBOQVETSEADifendeurenVourfufirUure)  ,' 

^'    '•:'■':.     *fe  ^^       .■   .    ■     ■        •  Intim«.  "^  r' 

JttgiS  —10.  Qu'aucune  action  on  dommage  no  pout  Mre  intentee  contro  un  Inspectour  des  chemins,  pour 
-  aucun  acte  fait  par  lui  dans  I'cxC-cution  prdsuinde  do  ses  fonctions  lors  m6mo  qu'il  aurait  agi  en  dehprt , 
do  8C8  attributions,  sana  droit  et  contrairement  ft  la  loi,  i  moiiis  qu'un  avis  d'un  mois  lui  soit  pnSda. 

blcmeut  donn& "       •  ,    /■        ,.  i  . 

20.  he  statut  W  *  IB  Vict.,  ch,  B4,  a'appliquo  aui  offlciers  nomm«rpar  les  Cons^ils  munlcipaux. 

'  AppeTd'un  jugement  rendu  par  la  Cour  §up6rieure  k  Mont^^al,  le  80  D6cem- 

bre  1854,  deboutant  une  action  en  dotatnages  intent6e  par  T Appelant  pour 

'  €mpi6tation  sur  sa  propn6t6.    C'etait  Taction  de  trespass  ordinaire.    Par  son 

-lw4><>a>gA^p«lknt  nllpgimit  qiifl  VIntim6itant  iq9pg<?teiir  dm,  cWunins  et  pggj^  djL 


L 


*  Coram  Sir  L.  H.  Lafontaine,  Babt.  C.  J.,  Atlwin,  J.,  Duval,  J.,  Caroit,^.      ■  ,5^ 


y\^. 


..  w  * 


la  Paroiss^de  St.  0;r6goire,  et,  abusant  de  son  autorit6  comme  tel,  aurait  ill6ga- 
leinent  et  sans  droit  ni  autorit6  comnae  tel,  commands  un  grand  nombre  de 
personnefl  habitant  la  ParoiMje  de  St.iJr6goire  de  so  rendre,8ur  la  terre  de  rAp- 
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■  pelantet  d'y  pratiquer  un  chemin  pour  I'usage  du  public,  cequi  lui  airrait  cauB6Atei.Jett4P* 
dea  domnfacea  au  motitAn*.  Ha  jCta  Db  t\x  '  ^-   .. 


dea  domirfagea  au  montant  de  JEY^  Os.  Od 

."  L'lntim^  par  ui^e  exception  pfirenaptoire,  avail  pl^id6  &  cette  action  I'exiB-' 

tenCe  d'un  rdglement  du,Con8eil  Municipal  du  Cbmt6  de  Rouvilie  du  12  mars 

1Q49,  6tabli88ant  I'ouvertuce^'nn  chemin  public  dans  la  paroisse  de„St.  Grfigoire, 

.      lequeldevait.  passeF  sur  la'  propri6t6  de  TAppclant,  et  un  amendement  du  14 

mars  1854,  statuaht  que  le  chen^lntin  question  a^rait  ouvert  au88it6t  que  c^rtai- 

nes  formalitfia  qu'ft  6numere  auwient  6t6  rempiies.        ' 

A  cette  action  ^'Appelant  repliqua  8p6cialei»ent  en  ^emandaiit  if  nullit6  dw 

^^dglen^enta  invoqu^s  par  I'lntime  dans  son  exception  pr6tendant  q'aucun  de  ces 

..Tdgl^inents  n'autorisait  lea  Inspecjeurs  de  paroisse  k  proc6der  k  I'ouverture  du 

cheinin  ;  que  le  reglement  du  14  nwifs  1863  n'6tait  paa  en  force  k  l'6poque  ou 

;   ks  diff^rentes  voies  de  fait,  dont  I'Appelant  seplaignait,  avaient  6t6  commises. 

En  suppoSant  que  ces  reglements  auraient  6t6  en  force,  aucune  personnen'avait 

droit  d'executer  ou  feire  ex6outer  lo  rdgleinent  et  personne  n'aurait  m  autoriso 

h.  faire Touverture  du  chemin.    I!  n'6tait  pas  dans  les  attributions  de  I'lnspec- 

teur  deH^  fairt,  le  d^put6  Grand  Voyer  6tant  le  seul  qui  de^l'ait  le  faire. 

L'Intim6  pr6tendit  qu'il  6tait  poursjuivi  pour  un  acte  accompli  par  fui  ensa 
qu««t6  d'offidier  public.  Le  jugeinent  de  la  Cour  Inf6rieure  est  moUv6  sur  les 
.  „  disr^ositions  du  statut  14et  15  Vict,  chap,  64,  sec.  2  et  9  qui  6tablit:  "  Qu'mcun 
writ  nesera  imanicontre  aucun  Juge  de  Faixou  autre  officier  ou  personne  rem- 
plissant  aucun  devoir  public,  pour  aucune  chose  faite  par  lui  dans  P^xicution  de 
sea^devtnra publics,  sqit  qui  les  dits  devoirs^  soient'ttnposdspar  le  droit  commun 
^011  par  un  acte  du'Parlement  Impirial  ou  Provincial ;  et  aUcun  iu^ement  ou 
verdict^  sera  rendu  contre  lui,  d  moins  qu' avis  par  icrit^  du  ditjorit  spifdjiant 

*  l^musede  Paction  avec  une  precision  mffisante  ne  soit  'dsmni  au  dit  Juge  de 
^  jPdix,  offi^cier  ou  autre  personne . . . ..  au  moina  un  mots  de  calendrier  avant  que 

le  dit  writ  soit  emani,  -  ■'  ,.        . 

Pa^  U  sefc.  9,  ^  mfeme  statut,  i^l  8tatu6 :  «  Que  les  pnviligeSet  protec- 

,  ,f^n8  accordiiparle  dit  acte  serontmndus  d  tous  tela  Jugesde  Paix  ou  officier 

Wgtfsant  comme  sutdit  et  dnul  autre  et  toua  tels  Juges  de  Paix,  officier  oib  autre 

petionmagissant  comme  susdit  aurent  droit^d  telle  protection  pour  'to*t  acte, 

. .  fai  'P^^fe^de  bonne  foi  dans  Fexicution  deleur  dev^r,  lors  mSrne  que  dans  tela 

~    detia  ils^^ient  excidi  lews  auforitia  ou  pouHoira  et  auraient  hgi  ivid^m- 

'ti^itehcontmyentiondlaliSB^  °      .    ^«(^l  '  * 

•  ^  |]^'Appel4nti*6kndaitqa3TOtituUVai!:^pMpetd'6tend^^ 

sii  ^de-donner  avM  d'aulVes  qu'4  ceux  qui'avaient  ^Wavant  sa  plpVilgatiofl, 
et  p'avait  6t6  fai*  que  povir;6tab«r  un  d^lai  unifo|me,  oj^i^ntimd  devait  j 
6tolir  qu'il  avait  agi  de  bonne  foilbt  dans  rex6cution\de  ses^SIJIw,  que  c'6tMt "' 
au  :a6put6  Grand  Voyer  &  'proe6d^r  A  I'ouverture  dVu  chemin,  qiie  l'Intiid6 
*6t  1 1  par  8uit6*  en  mauvaise  foten  ^umant  uhe  autorit6  qu'U  n'tfvait  pas.      ' 
|a  Coiir  Sup6rieure  k  Montr6d  avait  rendu'iugeaent  le  Sa  d^cembre,  1864 ; 


J.  dioquetta 


jTjj tents;  lea  liomorablfls  jugea  Day.  Smith  ei  Mond«i]ftf,"  «nnfn^fin.»»f  ,^,1 
pWi  antiona  de  l'Intim6  dans  les  tarmeaVsuivanta :    The  Court  eoriaiderina  /hi,! 
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^  antiona  de  l'Intim6  dans  lea  tarmeS^suivanta :  The  Court  considering  that 
De/Aidaiitin  per/oming  the  Acta ^dged  and  complained  of  in  the  aaid 
laratioh,  were*  ao  done  and^perfdr^  in  fulfilling  a'public  duty  and  tfa«  by 
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COUR  DU  BAN' 


NE,  1867. 


'^of  the  tuing  out 

been  $erved  upon 

til  *M.  Ifi  tugo 


thfreof,  and  by  law  entittledl 
writ  and  process  in  thit^cau 

tOiKim  dot/^ditmim  theeui 
dissenii 

d'H^^^^^rm^ujijiug^if^^  remarquant  que 

*■  «')l^iii?^^^^^fv4ci^^■Cho(lli^Uepr6t^^  6tait  nuf, 

iii  k  pmc^defi^^QuVonated^mi^         public,  roairaU 

^,|aml,Vo3plfi';  ^ 

%.  \. .    .       .  ■  M..  mm  ^^'"^^  .  %;'W  ,:m,  ^^ppel  renvoy^.(l) 
'''ei^poriond:./>oriM^II^4^^  '   '      ' 

ij^fcdtds  par  I'AppJfcnl'frKfe^  chap;  44,  stat,  imp.,  lOet  11  Vict!» 

)iieo.  25,  36  Geo.,  3  chk]^^,  sec.  26.  V 
^ul^rH^esclt^  p?ir  riiitim6,^ing.  R,,  pp.  ?8,  86,  4  Bifg.  ^^  610, 1  T.  R.  pp. 
',  diss,  Saunders  F).  &  Ev.,  ▼^p.  1087,  Harrison's  Digest  vo.  oflScer,  2  Chitty 


iMpNtB^^L^^F^RIBB,  1857.-       -r-   i^,^ 
Comw  Smith,  J,,  C!^MONDEi,BT,»J^  Chabot,  J. 

pfomffhan  V.  Benhinff\  '     .    V 

if Htf  r^ue  datw  un  oontrat  vymllignMdqittei,  |i  Vobligmtion  a  6t6  modiflte  ptr  deux  actes  fUt  le  mAme 

'  l^ordcrant  le  mftmle  Notiiire  et  que  ptr'un  Mte  subwkiuent,  une  des  parties  h  Facte  originaii«,du 

'  ^  dpnaeiitement  et  aveo  le  cbnoours  de  Iftiutit  traiufSre  sea  droits  rteultwnt  dti  premier  aote  ^  un 

f  tien,  en  ixidiquant  la  ippdlfication  de  l'bb)iga({on  dans  !•  traiisport,  par  laseole  mention  d'un  des 

Vactesiwns  sp«ciflor  loquel  i  le  tinrs-cestfoinqairB  peut  se  pr6m)^b^4e  celui  des  deux  actca  <iai  lul 

est  le  plus  flkTorable  et  ign^r^rl'cxiaten^M'lJltutre. 

I^  3  a^iitj  1653,  Jam0s  Monaj|Iliai^  et  Michael  Monnghan  fi>nt  utie~«mvention 
if  (levant  Dessurcau,  N.  P.,  par  laquolle  iis  s'dbJigent  en  vers  Andrew  Gem^ 
tanner  exclusivement  pour  ce  dernier  pend^it  trois  ans,  Gemniill  s'obligiBant  d^ 
son  c6t6  4  tipurnir  U|ie  quaDtit6  d^finiede  peaux.  ! 

Le  11  fevrierl854,  Aft»e  entre  Ips  frercs   MitoAgHaii  et  Gemmill  devi 


*^ 


:T-% 


'  (l'fii^f*^  a^ingxout  of  tjie  sai 
was'deiidetl  in  Appeal  on  the  12th' 
Quillan  Respondent.    McQ 

oad  iif  qiestion  and  took  an 
quesiion!    He  instigated  the 
prosecutioiyttid  'personally 
Esinhart^B  l»n4,  and, was  the 
waggoi^  and  two  horses  in  triom; 


sued  in  damages  he  invoked  and  tl 


k0 


tion,jth((t  led  to  thefcase  above«r^rted, 

J  1856,  between  Esinhaft,  Appelani^  Hc- 

the  Petitioners  for  the  opening  out  of  the 

ii), procuring l:he  passing  of  the  by-law  in 

'proceed  to.cari^  ojft  the  byplw,  by  threatsjof 

pull{ng  down  fei^es,  and  cutting  ,lxees  [upon 

pass  over  the  new  road  which  he  did  in  a 


road  ^ 


flying  and  other  marM^f  rejoicing.   When 


Statute  and  dismissed  Esiirilwt's 

in  Appeal,  as  the  conduct  of  the  party  was  such  as  to  shew  evident  mato. 
.  done  being  not  even  cokiy-e  o,^j.    ^B,L.) 


tr  Court  gave  hhn  the  pcptection  rf^  tSe" 
'want  of  notice.  This  judgmen\wa8  rever 

M,  the  tbin| 


p. 


\ 
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Morrison  ot  son  confrdro  N.  P.,  par  Icqael  les  parties  convicnnent  do  la  faculty  I 
de  resilier  I'acto  du  6  aoftt  1868  en  donnant  trois  mois  d'avis. 

aI^^"^"  r' ^''"T  ''r^"'  ^^'""  '""  parties  font  uno  autre  convention 
do  iri^me  nature  dan,  les  m^es  terraes  quo  la  pr6c6dento  sans  la  mentionner 

rcL  t  t"r  d^"'°"  '""^  ^- '» ^-^  ^'^  ^«  P^o' 

Le  23  ftvrier  1864,  par  acte  reju  devant  Morrison,  N:  R,  le  dit  Andrew 
^ZlrjT  '  '"""  ''"""^'  ^'"^^  •«'— temenl  des  Mon  gUn 
en  son  he« et  place  dans  tons  l^adroits,  privil^iet  obligations  qu'il  pent  avoS 
en  verta  de  I'acto  i^^u  devant  Dessu,eau  et  sofconfr^re  Notaire^n  date  d«  6 
aoftt,aveclo9onsontementdo8  Monaghan,  .puif  vient  la  clause  declarant  que 
I'acte  d«  5  aoOt  1853,  poutra  fetre  r6sili6  par  I'fne  on  I'autre  des  paTiL\„ 
donnant  trois  rao.s  amme  U  tout  est  mentiUi  etUre  le  dit  Gemmill  et  L 


en  date  du  1 1  dece  moia,  lequel 
faveur  de  Oemmi$!  \A»  the 


Monaghanpar  arte  devant  lemusiigni,  Notai 

aeteeera  ban  en/aveurde  M.  Beaming  camme...  ^...„,  „,  ^^„,„     ...  .. 

M  ts  agreed  between  the  said  A.  Gemmill  Lkthe  said  MonagLs  bgdTd 

shall  begood^n  favor  of  Mr.  Benniugas  in  Lour  of  A.  Oemmilt}    A^^^^ 
tran8iK)rt  ainsi  fait  Bonning,  donna  avis  de  rLliation..  /        ^ 

Sur  cet  avis  Monaghan  intenta  son  action/pour  le  recouvreraent  des  £60. 

Le  D6fendeur  plaida  le  premier  des  deux  Us  et|epr6tenditen  cdns6q!ienco 
non  obl.g6 ;  vft  que  I'acte  de  transport  fait/avec  la  participation  d^s  Monaffhaip 
ind^uaitseulement  la  facult6  de  resilier  d'ipres  un  de  ces  actes,  sans  indiquer 

La  Cour  par  son  Jugement  maintint  les  Ltentions  du  D6fendeur  et  dfibouta 
Taction  du  Demandeur.  .  /  / 

■•     •  V'    ■■' Acti 


/fr  V.  Sicotte,  Procnreur  du  Demandci-. 

B.  et  G.Laflamme,  Procureurs  du  D6fJndeur. 
(a.L,)  «  ^ 


ction  d(6bout4e. 


"••4. 


MONTBBAL,  19ti   HilBCH,  1887. 

Coram  Day,  J.,  C.  Moni  blbi,  J.,  Chabot,  j. 

No.  6f.  _  [l- 

al.,  &  E  Contra. 


lUiik^.; 


^  Held :  1.  ihst  ft^udiBreiit  homo 
revised:  2, tItttiUswud  wh^„.„ 
shewing  that  tbe  tfrbltnton  IHIile) 

The  pli^Hiar  Boug^  ihd  recove^ 
£1225  28.°5d.  currency,  alleged*  by  tW 


«gents~ai 

v 


„ tM  pIftltttifiB 

plaintiffs.  ■■   .   a-    m^      ^  ^^ .«  „ 
The  defehdants  liief  ttift-fli«ti<|y^  a  plei 
faonies  of  theplainfip,  to  the  amount  . 
apooupt  which  the/fyled;  l?ut  theyiurther 


embraoed  a«  nwtorUI  pointe  lubiaitted  to  wWtmtion.  or 
|0f  their  authority,  wlU  be  aet  ^ide. 

^e  defendants  of  the  sum  of 
liave  beep  received  by  the 


BMndaff. 
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m> 
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1^ 
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Ota.  divers  ^BMQns,  debtorsof  the 
««tthttfng  that  they  had\ 


f  £1138  14«.9d.^  according  tT^ 
iveried,  that  before  and  at|he  tim.e 
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Jane!  ft  et  al., 
k  B  Contn. 


in. 

I 


of  the  institution  of  the  sction,  the  plaintiff*  were  indebted  to  tjjcm  In  the  Bum.-., 
of  £1023  0».  lid.,  for  divert  causes  sot  forth  in  the  pica;  that  the  plaintiffs  ' 
were  further  indebted  to  IB&n)  in  the  sum  of  £267  Us.  6d.,  amount  of  a  judg- 
ment in  principal,  interest  ahd^osts,  which  had  been  transferred  to  the  defend- 
ants by  one  W.  D.  B.Janea;  that  those  l^  sums,  amounting  together  to 
£1281  2».  6d.,  far  exceeded  the  amotint  of  Jeil3&  Hs.  9d.,  so  received  as  above 
by  the  defendanto ;  and  the  defendants  therefore  opposed  the  said  sum  tte  and 
sot  it  off;  t»wit,  firstly,  the  sum  of  jei023  9a.  lid.,  according  to  its^suffl. 
ciency :  and'secondly,  the  sum  of  £U1  lis.  fld„  against  thp_  amount  so  received 
by  the  defcJndants  as  agents  of  the  plaintiffs. 

The  defendants  further  constituted  themselves  incidental  plaintiffs  for  divers 
causes  arising  out  of  their  said  agency,  to  the  amount  of  £1260,  not  including 

the  judgment.  •  1"  '  ►', 

)  After  JssuesV'ned,  tlie  matters  at  issue  between  the  parties  yreto  by  rule  of 
court,  with  the  consent  of  the  parties,  referred  to  the  arbitration  of  two  persona 
OS  arbitrators,  and  amiaMe  ccmpoaiteurs,  nominated  by  the  parties,  with  power 
to  them  to  name  a  third  arbitrattfl-J'  "  «  _        „ 

On  the  16th  day  of  December  last,  Ae  arbitrators,  with  a  tjfird  arbitrator 
chosen  bv  thera,  made'a  rfii^rt  and  Award  in  the  following  words  and  figures:— 

"On  this  fifteenth  day^df-  the"  month  of  December,  in  the  afternoon,  in  the 
year  of  our  Lord  one  thousilid'  eight  hundred  and  fiftj^six.      *• 

B^ore  us,  the  undersigned  Public  Notaries,  duly  commissioned  and  svyom,  in 
and  for  that  part  of  the  Ptovincc  of  Cafiftda  whicjrheretofo^e  constituted  the 
Province  of  Lower  Canada,  residi^in  the  ^ity  of  "Montreal,  in  the  Province 

aforesaid.  .        *  *t    v_/^     -  «  ,",/-,•        "j° 

Personally  (»»mo  and  appeared,  Mr.  Giarles,  L.  Hayden,  of  the  City  and 
District  of  Montreal,  Gentleman,  of  the  first  part  "  „ 

And  John  Auld,  of  the  said  City  of  Montreal,  Gentleman,  of  the  second  ^p'art. 
..  And  Thomas  Secdjlbf  the  fi»id  City  of  Montreal,  Esquire,  Accountant,  bf  ^q 

third  l^rjt.'  '"   '    '■.'.:---r.^    ''        '^'        ■■    ■"':■.,■■■■     '-^r ''^   „      '  .    ■> 

Which  said  parties  declared  unto  us,  Notaries,  that  whereas  ft  certain  action; 

/  is  now  plndinff  in  the  Superior  Court  of  Lower  Canada,  wherein  WilUam  Tat«i 

etal.,  are  Pljijtiffs,  William  D.  B.  Janes  et  al,  are  Defendants,- and  E  Contra; 

said  action  be?ijng  an^ongst  the  records  of  the  said  Court,  the  number  fifty; 

■  nine.  ^o.''69.)       '       1  •■"         \  ■    ,.  .  "        "  '"-  ir     '  * 

And  Whereas  by  sFruto  issued  in  m  said  cause^  Oiv  the  twengrjpverfth  day  of 
December,  o^e  thousani  eight  hun(J)fed  j^n^'fifty-five,  the  said  Charles  L.  Hay^-^ 
'"  waa-'named''-and  appointed  arbitrator  P»1)ehatf  of  >the  plaintiffs;  and4ihej 

Join  Auld,  arbitrator:on  behalf  of  &e  defendants, , to  whom  tk^  matters,  in  W 
tputa in  tbe  said  cfiuse,  between  the  |[^ntiffs  and'th^  ^ihdants,  and  forming 
I  the  subject  of  the  action,  and  pleas,,  aip^  incidental  demands,  fyleAin  the  canse^; 
Aggh  and  flvpj-y  of  them  were  referrdfe  and  leftto  their  arbittament;^^-^ 


-tmSL 


v.^-, 

!•«_ 


^  »  OTH  anan  fma  every  UI  mcw  wgTO  ipipt*p><  »"^  re^■■,■/^/  y.w^  ^.^.^..^^^^  - 

*  s^ind  determination;  the  said  (irbitrators  being  t^The  s^d" Rule  oTCourt  n 

i  Arbitrators,  arUirateurt  et  afn/iaUeS  compositeurs;  and  theteby  empowered, 

,-A  the  event  of  their  differing  in  opinion;  or  if  they  shovld  see- fit,  before  proceeding 

to  ^he  cObsideration  of  the  controverey  in  the  cavse,  to  name  a  third  arbitrator 


:.'i-- 
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miiable  confpoMr,  which  wiid  nrbitralfon,  were,  by.tho  Rule  of  Oourl,  dven  '*»«*'••  tl, 
the  power  ami  authority  to  oxamino  upon  oath  the  paMJi^  in  the  cauao,  plaintifft  J-Ji.!-, 
nft»d,defen.JanU,  if  thejr^ould  mjo  fit  bo  to  do ;  al«o  BuclTwitneMes'  as  thiy  might    *  "  *°*^ 
thulk  proper, , and  all  .documenta,  vouchera,  or  docunjcntary  evidences,  that  the 
:  purties  might  produce TkJfore  tficm  in  support  of  their  several  pfotentions.    Tho 
award  of  the  said  arbitrators,  arbitratturs  et  dmiabUs  compotiteurt,  or  a  majority  •  "*  " 

,of  thert,  to  bo  fin^l  and  conclusive  in  the  cause.  '  " 

And  whereas  die  said  Charles  L.  Ilaydcn  ai,d  Johh  Auld  took  uppn  thom^ 
the  bnrthcp  of  the  Said  arbitration,  but  after  some  examination  in  the  premiwa, 
finding  it  no.:esajiry  to  obtain  the  ,aid  of  an  Accountant,  did,  in  pursuance  of^o    __    \ 
power  and  anth^Vity  vested  in  them  by  fhe  hereinbefore  in  part  recited  Rule  of 
<)ourt,  and  by  a  writing  signed  by  them  on  .the  fourth  day  of  April,  one  thousand      '" 
eight  hundred  and  fifty-six,  herewith  submitted,  pboose  and  nominate  the  said    '  .       ' 

Pojnas  Seed  aa  fliird  Arbitrator,  Umpire  in  the  premises. 
.   And  whereas  the  said  Thomas  Seed- having  accepted  the  said  appoiiitmoBt, 

and  the  parties  being  notified,  proceeded  with  the  said  Charles ,L,  Haydon  and 
JohwAuld  to  tho  examination  and  investigation  of  all  the  matteni  in  difference, 
and  having  heard  and  considered  the  allogatioi|£f  the  parties,  having  ewmined 
"tl»e  witnesses  a^lduccd^teing  previously  sworn  ifcpnformity  with  the  said  Rule 
;©f  Court,  and  allthe  bocAs  of  accoun^  documeiita,  tgikfin,  and  documentary 
evidence^  that  thd  parties,  plaintlfl^  ^d  defendants  in|KuBe,  produced  before 
them  in  support  of  their  several  preteritipn8,>an(|  the  pleadings  in  the  said  cause  t^ 
do  make  and  publish  this  their  award  as"  follows, 'io  wit  :— 

That  they  do  find  that  the  said  William  Tato  et  al.,  Plaintiffs  in  tho  cause 
had  good  grounds  for  demanding  from  the  said  William  D.  B,  Janes  et,al,    '    • 
Defendants  in  the  cause,  th^  sum  of  one  thousand  four  hundred  and  four     ' 
pounds,  seventeen  shillings  and  eleven  pence,  currency.  £1404  17  11^ 

And  that  the  incidental  claims  of  the  defendants  amount  to       »"* 
the  sum  of  one  thousand  one  hundred  and  ntnety-four  pounds  ^  ' 

fife  shillings  and  seven  pence  h«lf-penny,  cur^MMMMk        -^     £1194     4     ll 

^     ■    \  1  ;  Je210  12     31   '      , 

Thus  living  ift  balance  still  duo  and  owing  by  thte  said  W.  D.  B.  Janes  et  al. 
Defendant^  to  William  Tate  and  al.,  plaintiffs  in  the  cause,  of  two  hundred  ahd 
ten  pounds  twelve  shillings  and  three  pence  half-penny,  currency.  - 

The  whole,  nevertheless,  respectfully  submitted.  '  -';  v     . 

Done  and  passed  in  the  Office  of  James  Smith,  one  of  the  said  Notaries,  on 
the  day,  month,  and  year,  first  above  wi^tfeh;  and  the  sard  arbitratorr  and 
umpire  have  respectively  signed  these  presents  in  duplicate,  tvitriind  in  the 
l^resence  of  us  Notaries,  these  presents  having  been  first  duly  rbad  in  thdr 
pl-esence,  under  the  number  two  thousand  nine  hundred  andififty-three."        "    '-       ^ 
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ligned)     *  '  '.'."'     ' 

C.  W.  H4YDEN, 
'    JOHN  AULD, 
>,,'    THOMAS  SOTl^ 
,  '    MS,  SMlTH7Sff>;ib, 
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TlE^rtheplaintiffi.,onthel7th  February  l*»t,  gave  notice  to  »»«"»o»«>g»t« 
U  enwtl  haviSg.i«.nU  the  c««  Cor  hearing  on  the  «»•;  ^J^^  ^^^ 
The  dofeudanU  on  their  pirt  moved  to  tet  a«,do  and  annul  «'«  »*"^'^" 
Jbral  grouml^  chiefly  because  theplainUff*^  demand  be.ng  for  iSmS  2a.  W^ 
rrrency  tbJ^i.'»''«i  a-«rJ«l  them  i5U04  l7a,  Ud.;  -n^^"";  '^'  . 
SSi^^  c#ii««an^of  the  incidental  claim,  of  theWdanta, 
oveZokinfftl^attem  alleged  in  the  dcfcndanta  pl«a.  \ 

X  the  28th>ebruary.  the  Court,  compoaed  of  M.  M.  Smtth.  Mojdel  t  «^d 
ChaSo5-tici  rejected  .the  m^ion  of  t^defendantto  q«a4  an.^^^^ 

™en  of  thVcourt^ndered  on  the  28th  February.    This  waa  reflated  by  the 

plaintifii'  counsel,  aa  well  on  the  merits  of  the  judgment,  a«  on  Ac  ground  that 

t  homologation  .as  a  final  judgment,  over  which  the  ^r'^S!^ 
'Tho  counad  for  thedefendanuontbeother  hand  contended  that  the  T^^^^^^ 

waaonly  an  teterlocator,  that  the  Court  hadjetUo^EEljttbe  findinga  of  the  arbi- 
;rat<^«tlthfpleadinga«ndias«e.;tbatit^lS^^^ 
conTruitiea  a.Kl  absurdities  of  the  awar<rf|,g  made  mamfe«*fcr  instance,  the 
arbitrator,  awarding  to  the  ,daintiflf.  upward,  of  ^400.  and  tb«ndante  neariy 
£1200,  found  »  final  balance  in  favonr  of  the  pramtiflF.  «f  li^Wj  of  «210, 
.      yet  the  Court  applying  tlieir  findinga  to  the  pleadings,  coud  «||  give  th^ 
^%  p  aintiff.  judgment  fS^  X1226  2..  7d.  the  amount  of  their  derj§^  and  the 
^  '  ^  deLlt^!  lording  to  their  finding,  wod%be  cntiUed  to.j«*ne„t  on  ^r 

U  •  ^  infenl  Semandj  t^lbe  amOupt  of  £1174^..  7id.,lcavmg  a  final  baluaMjn 
-  ^  '  |avourorth«pl«intiffof£801flB.91d;  witboutanyacpountbemgtakenof^m 
'  ilL  .  "-dlKment  1^  JBfi'57,  ..if  up  in  the  defendants  plea ;  which  judgment,  if  further 
'        T^     ■Si^tjTccoum,  would  make  the-finaUesultnpward.  of  i:20(j  mfovourof 

''^"-  ■      %ntf ^  M^h,.>tl|,do.rt;^^^  orUM.D^.k;Wt^Cha»^^ 

it«K»flnaI  judgment.   vtKe  CoarJt  ha«  sUll  to  app'y  the  findmgs 
ttd  to.thc  pleadings  and  Issue,  in  cause;    The  homologation  u.  not  a 
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^  '  award 
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»" 


r. 
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"-« 


finallKjk  but-vs.y  near  it    ?he  arbitrators  here  have  committadu|?ro 

crro^rstFthey  had  n(»*dw^rto  'take  into  conrfderation,  as  they  have  d^e 

the  cinAlif  the  plaintiff  f(fr  dBl400 ;  secondly,  they  neglected  ^^^'^^^^ 

Uideration.the'dcfenaants'  pJoa  of  compensation;  and  they  only , adjud«ated 

.,^pon  the  Wident^  demand.  .^  _  Motion  gra^^tea. 

•^    'il-S./Mrfaft,  Aitomeyfor  PlaintifTB.   " 
rorrance  <fe  i/brrw,  Attorneys  for  DefendantB. 
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MOlfTUAL,  atra  VABOH,  IMT, 

Coram  Day,  J,  0.  MoNotLiT,  J.,  Chiiot,  J. 

:       M0.1IML 
Thamp»mt  V.  Melmd. 
PLiA-PRHdCBIPtlON-INTRRBUTTtOir. 


€ 


*  ^  -  ■ 


/ 


"'^.*i^i".d!ii"'!r?"? «:' P'^^^P"""  »' noto. . letlw mentioning,  not..  wUI  ta  pr.um.4 
intho  •«»*n<,^evlde.fe«t«tha«>ntmy.,toMft,rtoth«not«.iUI«gwlt.ib.pwwrib«d 

_The  plaintiff  brought  his  action  to  recover  the  amount  of  a|)romi«ory  not«, 
The  defendant  pleaded  prewrip^on  a«  a  bar  io  the  recovery  of  the  amounn 
•Uoging  that  the  note  became  d&o  on  the  19th  November,  1850,  and  Uiat  the 
agon  had  ttot  bmn  instfeited  Wfthin  five  yeart  next  thereafter;  by  reaso." 
w^f  the  note  wa^  by  law,  held  and  taken  to  be  ab«>lutely  paid  and  die.- 
charged.  IIw  conclusions  were  th0refore  that  the  m)te  be  held  and  taken,  to  be 
and  to  heve  ken  aUK>lutely  paid  and  dinjharged,  and  the  Mtion  bo  di«mi»8ed. 

The  plaintiff  anawered  that  the  preacription  was  interrupted  by  a  letter  written 
bf  the  defendant  to  the  plaintiff,  of  date  13th  September,  1864.  This  Letter  did 
not  specify  the  note. 

Day  /.  The  plaintiff  has  proved  intorrupUon  of  prescription  and  proinise  to 
pay.  It  was  contended  at  the  argument  by  the  defendant  that  .there  was  no- 
thing  proved  In  tlie  case  to  identify  the  note  upon  which  the  action  was  brought, 
with  the  n6le  ^aentioned  in  the  letter.  We  think  there  is  nothing  in  this  ob- 
jection.    There  is  a  presumption  ofidentity  without  further  proof. 

^      n  \l     *   #»  .  Judgment  for  Plaintiff. 

^ottfr«  «fe  I?oo«»f,  Attorneys  for  plaintiff.  ^ 

^Sf.  IT.  Dorman,  Attorney  for  defendant    ,  *. 


(F.  w.  T.) 
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Coram  Smith,  jMliieNDKLKT,  J.,  Chabot,  J.,—      r^ 

,    .No.  8404.  ....;.■ 

Malos.Nyt.  -^ 

Jiig«r-<iue  odul  qui »  p.jr«  des  intdrAto  nir  une  Mmm*  empninttfe  eioMant  le  taux  de  six  pw  cent 
p« «in6e. nepeut  loiu  I'opdrmtion  d.  to  I6e  Vict.,  ch. 80.  r6p«ter  c.t  .»xktont  d'int<Srtt.  lU  lefklM 
dMuire  lur  le  principal  de  to  dette. 

*"J!!^'**^"'.i^".'""''*  promi«K)ire  pour  le  recouvwment  duquel  le  fklMur  est  pounuivi.  c«t 
Wi^oompWent  pour  prouver  dea  <Ut.  d'aaure.  to  conrid6r*tiou  donn«e  i»ur  le  blltot  etKn 

.  t*  Demandeur  pouwiivail  te  D6feiidear  pour  le  recouvrement  de  quatro 

billets  promissoires  se  montant  k  £156,  consentis  en  1854  et  1866,  dont  deux 

,8ign68|mr  le  B^fendeur  ftt  endnm6g  oar  J.  R.  "'     ' 


■Jloming,  at  lea  deux  autrua 


Wgi^ 


V 
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„8ign6a  par  Fleming  et  endoss^s  par  le  D6fendeur,  dftment  protest^s,, 

Le  D6fendeur  plaida  usaro  et  d6faut  de  consifl^ration,  all6guant  quo  le 
Demandeur  avaitifepbis  le  ^  JuUlet  1863,  escomptd  un  grana  nonibre  de  billets 
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lift. 
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.-^ 


pitttoinsoirci.  <lu  D^ifendour  ot  du  dit  Fleming  y  »roinprlii  cenx  pour  U!*iiHoli  il 
pounuivftft  Quo  wr  cm  diff6ren«  billeU  »in»i  wm  ompWi  |»»r  |i»  I).!iii«naour  co  ^ 
demior  nuriiit  rototiu  ot  m  wruit  f«it  paytT  un  IhtcrM  unumiro  oxctVlimt  »lx  |»«r 
Mnt  par  ann6o,  l()<inel  oxc6d»nt  dovait  6lro  d^Kluit  mr  lo  moMtant  rrclain^  par 
lo  DomandDur,  rC'duiiant  jwr  \k  m  or^-anoo  jk.  X45  »».  Bid,  nomiiw  l)OUr  laquoUo 
il  offraU  de  confeiwsr  jttgoment. 

Lo  PoniandeUr  r^imndit  g^n6ralonw5ntk  . 

A  I'cnqufito  lo  mfcndoirr  a  prodult  conuno  Wmoin,  Fleming  end(»iwcnr  sur 
deux  den  bitloU  »ur  lowjueU  itait  pQlrtio  J'actlon,  ot  fai«eur  doa  deux  autroa.         f| 

L«  DoBMindour  Vcat  objo«t6  4  J'audition  du  ttmoln,  corouio  Want  int6r(«»6» 
en  auUnt  cju'en  faiwknt  dirainuerle  montant  do  Ik  r6clAmation,  11  dinjinuait  son 
obligation  vIh-^-vIh  du  Domandenr.  ; 

Cotto  objection  fot  rcnvoy6e  par  lo  jugo  pr^ident  tea  en«ju6t«i»,  ttjSft  dicWoti- 
ftit  ^ntuite  maintonuo  par  l»  Cour  tn  iamjo, 

U  t6moin  ayant  *t*  Mamin6  prouva  lea  ftll*gu68  do  la  dfifenW,  quant  au 
paioment  d'jnt6r6U  cxc6dant  Jo  tanx  do  lix  par  cent  par  ann6e. 

Lore  da  I'argument  lo  Dcmandeur  pr^teiidit  quo  I'acle  amendant  lea  lob 
d'uaure,  h  protfigeaU  contra  la  r6p6t,ition^ea  intdrfita  qii'il  avait  re^na  du 
D6fendeur  qoolqu'en  Alt  lo,  montant,  et  quo  particuli6rem«int  la  secondo  Kcction 
de  I'acto  10  Vic^  ch.  80,  le  meltait  k  I'abri  d'aucune  pourauite  eivile  ou  cnmi- 

LaCour  niaihtiut  cotto  pr^tonlion,  et  accorda  au  Domandour  la  totalitd  do 

sa  demande. 

Cherrier,  Dorioh  et  Dorian^  ponr  le  Demandeur. 
JS,  Stuart,  pour  le  D6fendour. 

(V.P.W.D.)  /  '  - 
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Coram  Dav,  J.,  C.  Moi^Mtrr,  Jf^  CnABOt,  J. 

No.lt44i. 

r 

Cd$$on  V.  Thfmjp$cn. 

ifiherebotwo  Hypothecary  dobUof  different  date*  due  by  tbo  (am*  deMorto  th*  i^e  CwdMor, 
both  iwyablo  by  instalment.,  but  with  the  prlvHegeof  Mquttting  the  mott  •ndontbofbreltbeoun 
due-  and  payment!  be  made  by  the  Debtor  to  the  Creditor  without  any  »p|Jllc»ttonwhatever;nu)li 
iHLymento  wlU  be  Imputed,  nmtly,  in  extinction  of  the  interest  due  on  the  moet  ancient  debt, 
;       Booondly  OH  the  principal  of  tliatdebt  whether  due  or  not,  thirdly,  on  the  Intonwt  of  the  mort 
,  recent  debt  j  and  Uetly  on  tbe  prinolpal  of  It.  ,         . 

f  his  acstipn  was  brbught  for  the  purchase  money  duo  under  a  deed  of  aale  of 
land  *n»de  In  1843,  for  £S60,  payable  by  thirteen  annual  insUlmenta  with  in- 
terest. ,tW  Defendant  pleaded  that  ho  had  bought  another  lot  of  land  from  the 
satne  party/ in  1838,  for  JC160,  payable  by  ten  annual  instalments  with  interest, 
"With  the  privilege  of  paying  the  whole  of  the  purchase  money  at  any  time ;  that 
he  had  made  nutnerous  paywients  without  siMscial  application,  which  he  averred 
he  had  a  right  to  impute,  firstly,  in  extinction  of  the  interest  due  under  the  deed 


of  1838,  8wohdl7,lowafa8'tKer  bnncipal  due  tinder  that  deed,  imraiy,  lo  tlm 
interest  due  under  the  deed  of  1^1?,  .and  lastly  towards  the  principal  due  under 
.tiiatdeed. 


« 


'?■ 


ft^ 


w 
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It  a|>f>Mr^i  by  the  evidence  adduced  th»i  when  miim  of  the  pnyineiite  were 
made,  jnUireet  wm  due  and  payable  un<ler  boU*  de«iU,  but  no  prinoipai  under 
*ither ;  when  other*  were  made,  intoreat  wm  du«  an<l  payable  under  tlie  deed  of 
1843,  but  Aeilher  intereat  nor  principal  under  that  of  1838  ;  at  other*  both  in- 
terest and  principal  were  duo  under  the  deed  of  1848,  but  neither  under  the 
deed  of  1838.  "     ,  . 

Abbott  for  Plaintiff,  contended  for  the  followioff  rulee  of  imputation :— • 
1.  That  the  intereat  payable  under  the  de^  of  1838,  •hould  bo  first  eitln- 
guiahod. 

9.  That  any  principal  adtually  payhble  under  that  deed  ahouid  b«  next  ex- 
tinguiahod.       -;  ^      ,  .,  .;  '  ,>  ■      '. 

8.  That  the  paymohU  aliould  next  be  applied  to  the  inter*  at,'  payable  unjer 
the  deed  of  1843. 
4.  That  the  principal  duo  under  the  deed  of  1 843,  ahouid  be  laat  extinguiahed. 

iBut  aubjeot  to  the  following  modiflcationa : •  ., 

8.  Ifintereatwere  actually  duo  under  the  deed  of  1848,  and  fto  princfiMil 
actually  duo  under  the  deed  of  1838,  a  payment  should  be  applied  to  auch  in- 
tcreat  due,  rather  than  to^auch  principal  not  da«. 

fl.  If  all  intereat  due  were  extiDguiahed  at  the  date  of  a  payment :  mjd  if  an 
inaUlmerit  of  ^he  debt  of  1848  #efe  due,  and  no  portion  actually  due  of  the 
debt  of  1888,  the  payment  ahouid  be  applied  to  the  instalment  iCctually  exigible 
rathir  than  to  that  not  ao,  though  the  inatrumfent  creating  the  latter  be  of  moat 
ancient  dato,  "  . 

The  fact  that  the  Defendant  had  the  privilege  of  paying  the  whole  of  the  debt 
,of  1838,  before  it  became  due,  could  not  create  any  difference  in  the  rulea  for 
the  impuUtion  of  amall  unapplied  payments,  or  portiona  of  payments,  each 
forming  only  an  insignificant  part  of  the  amount  of  that  debt;  The  privilege  of 
extinguishing  the  debt  before  it  became  payable,  could  only  be  exercised  as  it 
was  granted,  viz. :  by  liquidating  the  whole  amount  at  once,  and  not  by  an  ex 
jmt/acto  imputation  upon  it  of  fractional  parts  of  numerous  amall  payments, 
which  could  be  legally  atid  properly  applied  elsewhere. 

Cassidy  for  Defendant  admitted  the  correctness  of  the  general  ^rules  of  im- 
putalipi),  contended  for  by  the  Plaintiff,  but  submitted  that  under  the  privilege 
grantecT  by  the  deed  of  1838,  of  paying  off  the  debt  before  it  became  due,  ho 
w'l^f^^'tled  to  insist  upon  the  imputation  of  the  payments  upon  the  capital  of 
i^^  of  1838,  though  no  portion  thereof  might  then  be  due,  in  preference 
bo^  interest  and  principal  of  the  debt  of  184^,  though  portions  of  both 
_  it.Jtw  exigible  at  the  time.     *       "  • ,  f:', 

Day,  J.,  delivering  judgment,  said  the  opinion  of  the  Court  is,  that  th6  pay 
ments  made  should  be  imputed,  first,  to  the  interest  of  the  debt  of  1838 ;  jteQond, 
to  the  principal  of  that  debt;  third,  to  the  interest  of  the  debt^of  isis,  and 
fourth  to  the  principal  of  that  debt  Z 

Abbott,  Attorney  for  Plaintiff  /  C 

^J>^ne  d:  Cauidy,  Attorneys  for  Pflfandaint  "^        '  / 


ThMoiwan. 


•■■■* 

■    « 

'■     _    -  _   '\-L      J 

I 


It 


>■;. 


This  case  is  appealed— ag  weU  nppn  the  doctriije  of  imputation,  as  t»pon  various 
quesUpna,  turning  entirely  upon  evidence,  and  tlierefore  not  toJiifihed  upon  In  this 
Mport.— [EniToa'B  MOTi.]  ,  r      «.  m™ 
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Coram  Day,  J.,  MoNDKLST,  (C.)  J.,  CiiAOOT,  J.       '^'^ 

'Ko.2687.        . 

.  Ouimet  vs.  AfeCallum,  ana  Clark  mis  en  cause. 

Held,  that  a  pardien  fttlling  to  reproaent  tho  mpvtvfdet  con'flded  to  liis  charge,  muit  remain  eontrotm$ 
l)ar«orp«,  until  ho  produce  the  lame  or  p«;)*  tlieir  value. 

This  waa  a  Rwe  for  contrainte  par  corps,  on  a  Guardian  who  had  failed  to 
represe'rtt  the  moveable  effects  sieized  ai;id  placed  in  his  care  and  safe-keeping. 

The  guardian  appeared  by  Attorney,  aind  answered  in  writing,  to  the  follow- 
ing eflFeQt  r— That,  the  gdods  seized  were,  fit"  the  time  of  the  seizure,  in  the 
possession  and  the'prop!6rty  of  tlier  guardiail  and  his  partner,  one  Thompson, 
c&rryjng,  on  business  under  the  Firm  of  Clarlf,  Thompson  &  Co.,  under  deed  of 
transfer  from  the  defendant ;  that  he  (theguardiah)  was  in  no  way  in  contempt 
€|f  the  court,  b}r^j|8on  of  tJlie  n^  produution  of  the  said  good%;  aud  that  under 
anyjcircumstan^eej^lhb  eould^  not' be  condemned*  to  do  more  than  pay  into  tho 
hands  of  the  Sheriff,  the  value  of.the  sai^  goods,  which  he  aHegcd  did  not  ex-  ^ 
ceed.inaraouiit  the ,f|uiii  of  £37  IQs.,  currency..    '         ,  *  '      „ 

,  Issue  hl^ving  beeii  joined,  the  parities  proccjeded  to  proof|  and  the  value  of  the 
goods  was  proved  to  artiount  to  £900  cy;   ^  •»     *"       ^  ' 

J)ay,  J«  '  There  can  be  no  d6u()t  that  the'eVideoce  in  this  case  (discloses  a 
manifest.  contem[tt  of  the  authorifyof  niis  «ourt,  oti  the  ^tt  of 'the  guardian 
appointed  under  the  ^izl^,  for  l^e  nO^Oonojc  obtain^  possession  of  tiie  goods 
-sei^,  than  he  .proceeded  without  any  ceremony  |o' sel]  tf^tn.     W^rfi  conduct 
Jike'thistobe.toleral^d,"  It  would  be.  manif(!stiy  iy|)08sible  to  e^rcje  tl^^uda$ 
menb^^'tha  court ;  aod-We  cah  have  no^hcsitation  therefore  jn  nmkingthe  Rufe* 
ib  the  present  instar^c^  absolute.*  The  only  point  raiied^t^J^bd^rgyment, .was 
in  regard  to  th<|forrii  of  the  Ru^e,  there  being  no  alt&rnativti™fered'  by.-ij^but 
th^  production  of  the  lGi09ds.    The  part;i,es,  however,  have  r$i*«l|M|iue  dn,  tins 
Rule,  iA  respectrof  the  value  of  the  gcti|d«  in  question,  and  have  ad^pp.evidence 
thereunder,  cst&bli^ing  the  value  pf  ^u'ch  goods  at  £900.     Unde^the  circum*- 
sfanecs  tjierefore",  there  can  be  no  difficulty  in^orde'ring'that4he  Guardian  shall  ,.. 
be  Relieved  A'om  th^  contt^inte,  on  producing  the  goods,  or  paying  these  £900 
into  the  hands  of  th^  Shertffl  '  Judgment  accordingly.' 
'-  Z.  W^.  ^orcAanrf,  Attonney. for  Plaintiff. 

A.<^  G.  liobertson,Ai^rbeyBtqr'GaardhB. 
(S.BO    ^  ,       '    -ii^  ,  ' 
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Coram  Day,  J.,  C."  SIoiidklkt,  J.,  Ciiabot,  J^ 

Laromelle  ^  Pichi^-ei^^jF'icfi^  Intervening  Party. 

,  that  the  fturt  has  no  po^or  tp  bcc^r  |M||ihorifr  to  wstl  Goods  Which  are  ofJi^rishabl 
'^d  whictniavc  been  8oized>un4tF£]K^L*f  attaclunont  b^Anre  Judgment ;  jUfeeni 

rtnnVlf    lifc  4l*A    .m....1    fAlm..v. 


-Tb»-ylaintiff  ia-tbireai 
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^  pf  S<fisi\^arrit  before  judgm^ 
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the  Defendant,  I^uib  Pich6,  an  Absconding.  Debtor,  to  be  seized  and  dlaced    Iwxflttlto 
^      under  the  care^and  in  the^sustpdy  of  «  8pe<jial  guardian  ap^inted  *«  o/ji  by  HcmI'PIcW. 
the  seizing  BailiS:  ^        >,  .  -  y 

L6on  Pich6,  a  Creditor  also  of  the  DeMairt,  intervened  "in  the  ca^se,  prat- 
,  iDg  to  i)o  paid  an  marc  U  livre,  with  the  other  Creditors  of  th&  Defendant;  who 
bto  left.tiie  Cojntry  for  parts  unknown,  and  whd  is  li^iAmi^^t^dicmfiture.     - 
The  Pla,nt.ff,_m  order  to  proce^g  to  judgm^nt^ against  the  d«fen4an^auWl 
theusual  advertisements  to  be  insertedM  some  newspapere  aa'  difpfetod  by  law^' 
.     with  regard  to  absentees.  .  In  tl^p  interval  of  tb|two:  month's  dblAy  remrirtdfqt 
theappearan«o  of  the  Defendant,  wMch  will  extei^d  over  the  Months  of  April 
and  May,  1Q67  ;  tb^  Plaintiff,  irith  the  consent,'  a#  up«,  y^  affidavit  of  tte 
Intervening  iParty,  on  the  27th  March,  1867,  moved,  that^in  4e  inter«ft  of  all 
parties  coneerned,.thc  Shefiff  be  authorised  to  sell  the  geods  wi««d"in'  the 
cause,  the  proceeds  whereof  ^o  a^ait  the  final  judgment  of  tl#  Cburt.   The  rea^ 
.sons  given  in  support  of  the  mpflon  were  :—  «    v   .,      \'   ^    .' 

Ist.— That  said  goods  are  of  a  perishable  nature/  '-•       ^  : 

-  2ndjr-That  the  lease  of  the  store  iu  which  the  stockin  trade  of  the  De^nt, 
.  was  seized  ends  on  the  1st  May;  1867.  before  judgment  cafa  be  obtained^         .V 
^^  3rd.--ThaUhe  guardian  will  U  compelled  On  the  1st  May,  1867;to  remove 
f  °?n;.  '^""^  *'''™  elsewhere  at  a  gi^at  loss  aiid  sacrifice.    ;cvf     , ;'    • 

.         '*tb.-^That  the  goods  are  not  insured.*  '     ^  ',  ^>*   ;      " 

'  i^^TST  ^l^  S'*'^''*"''''^  ^  '"''^  ^"""^  '«  expendye  •;  and  th«  authorit^ 
deferred  0,  by  the  Honorable  Judge  wl^  pronounced  the  judgment  were  cite* 
in  support  of  the  application^  ,        .  '       ^,,    v  ^  1^^ 

^  i>oy,  J.    The"  Application  made  in  this  cause  cannot  be  graqted.     %>  have 
•fook*d,  into  the. authorities  cit^d  at  the  Bar,  and  we  find  lit  they  appfy  to  ** 

.    emsesotSai8ierevendicationon]y.        t :  -    "     #^      ■■         •^'     ' 

In  the  case  of  Wurtele  t/.Verrault  and  Brooks  eiai,  Intervening 
ed  in  the  .3rd  Vol.,  ReVu,  de  legis.  and  de  Juris,  page  394,  su^  a  pemlission^as^ 
^  granted  m  a  satsif  revertdication  by  th«  late  Court  of  Queen's  Bench  at  Quebec  ' 
_  composed  of  the  late  Sir  Ji&mes  Stuart  Mr.  Justine  Avlwl«    ..a  ♦!.'  i..»  «J' 


■?#, 


composed  of  th;  W  Sir  Ji&mes  Stuarf,'  Mr.  Justice  Aylwin'.  andlhririTS 
BBwever,-the  Court  was  not  nnaninious.;  The  opinion  of  SJr 


I"*-.;- 


.' .  « 


Justice  Pandt. 

^^r'J^^It  "^  dissented  from%he  m^ority  of  the  Court,  ^as,  'that  the 
i-laintiff  ift  |hat  case  should  be  put  in  possession  of  the  Vjjperty  seize^d  i»  ffivinir 
security.     .^^         ^  ,»  ,    .  "^    \,'',     >''      e   •  ». 

^^e  liutMty^om  Pigeau,^  IstTol.,  pp.  114,  115,  n 6,  applies  Jth/same 
W  of  cases.  The  question-  in  aaaisie  reve^ication  is  as  to  the  proprietorship, 
butnn  the  present  suit,  the  property  sought  to  beild  belongs  u^btedly  to  ^^ 
iDefenda^ ;  ',nd  the^urt,  in  such  a  cAse,  ha^  no  authority  ^Sr  the  Sheriff 
to  sell  the  Goodsof  a  party  impleaded  before  the  tloiirt,  Withrmt  a  judgment  beinir 
firsthad  in  due  course  of  law.  Iri  fact  such,  a  permission  could  not'  be  ^mtM 
without  a  violation  oe|he  iiinda^ent^  principlesof  law  and  justice.  ~ 

Cherr'iit  Dwimt^Darwn,  for  Plaintiff.        .     ,  •''     *        ■ 
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MONTREAL,  stsT  MARCH.  l|57. 
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Coram  Day,  J.,  Mt)NDKLKT,  (C.)  J.,  CHABOt,  Jp^**', 


'     No.  601.  .  ;, 

Howard  et  al.,  vs.  Child*  etal.,  and  CKilds  et'al.,  Plaintiffs,  En  Gar.,  vi. 
Chapman  etal.,  Defendants,  En  Oar. 

Ifcld,  that  it  is  not  competent  for  one  set  of  Corporators  who  may  be  sued,  iu  Tcspect  of  debts  due 
by  the  Corpdration  of  which  they  are  members,  as  if  they  were  members  of  a  mere  Co-partnenhip, 
to  call  in  their  Co-corporators  in  an  action  m  Garantie,^^  indemni^  them  afgidnst  their  prqpor* 
tionato  share  of  loss.  ^  /      ■ 

This  was  an  action  en  Oarantie,  brouglit  by  the  defendants,  who  were  sued 
in  the  original  action  as  contractors  and  manufacturers,  iSftrrying  on  business 
vrith  divers  persons  unknown  to  the  plaintiffs,  m  Co-^rtnership  tis  sach  con- 
tractors and  manufacturers,  under  the  flame,  style,  an4.  firm,  of  the  Montreal 
Railroad  Car  Company.         ■  ♦  '    •,  ,,     . 

The  declaration  m  ffarantie,  »fieT  setting  forth  tib<"  clalaos  of  the  plaintiffs, 
as  stated  in  their  declaration,  alleged  that,  tliei  defi^ants,  en  garanM?,  viere 
Stockholders  in  the  siiid  Montf«al  Railroiid  Gair  Company ;  that  such  company 
was  an  Incorporated  Joint  Stock  Company,  under  the  provisions  of  the  provin- 
cial statufe,  reguUting  the  incorporatidn  of  joint  stock  companies  l&>r  nji^nufac- 
turing,  r// fling,  mechanical,  or  chemical  purposes ;  and  that  the  debt  so  claimed 
by  the  plaintiffs  was  entered  into  by  ahd  for  "the  pur|)oses  of  the  said  company's 
business."  And  the  conclusions  of , the  declaration  were  to  the  effect  that  the 
defendants  era  garantie  should  be  bound  to  intervene  in  th*^  origiftHt'^Aqtion, 
and  guarantee  and  indemnify  tlie  said  plaintiffs^  en  ffardntie,  from  their  pro- 
portion of  the  demand  claimed  by  such  originalaction.  •    ' 

Three  of  the  Defendants,-  en  garantie  filed  a  demurrer  to  the  action  en 
garantie,  and  in  effect,  assigned  the  following,  amongst  other  reaspns,  ili  sup 
port  thereof: —  „ 

That  the  JjabUitics  or  causeB  of  action  set  forth  in  tSe  declaration  in  tfie  ori^-^ 
nal  action  are  those  of  an'  ordinary  pripate  pftrtnershipj  wlii)e  those  detailed  in 
the  declaration  in  the  action  en  garantie,  are.  those  of  a  corporation,  legally  con- 
stituted and  existing  as  such  under  the  laws  of  this^  prorince.  And'' that  conse- 
quently no  actioti  eii  garantie  could  be  brought  against  the  defendants  en 
garantie,  who  Are  alleged  to  be  witb  the  plaintiffs,  en  garofitte,  members  of 
such  corporation  onlypind  not  members  in. any  ^»,foim(^  private  par tmrship. 

Bay,  J.  There  is  no  doubt  in  the  minds  of  the  membefs  of  the\ourt  as  to 
the  right  of  a  debtor  to  sue  his  co-debtors  in  solido,  in  an  actioi|  knjgfirantie, 
to  gi^arantee  him  against  their  proportionate  liaTjfto*-1M[crlin  Rep.,  veritf 
garantie; T^.\Bl.—'^o\yr.  lien,  »er6o  garantif,  p.  379,  ^m  10.  But  this  is  not 
it  here.    The.  governing  alleffe^n  in^the  presefit  action  «n 
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'  the  actioih  brought  here.    The.' governing  alle||||^n  in  ■'the' presefit 
^araftZklb,  tbst  the  plaintiffs  and  defendants  *«  j^mti^  are  inrofporate^ma 
Joint  l^tock  iiompany,  ayd  that  the  debt  whieh  '»  the  subject  matter  of  "&e - 
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this  so  called  corporation,  it  ougliC  ,to  have  been  alleged,  and  the  action  eft  ^    Howwd 

^ajpnh'e  specially  based  oh  tlie  fact  that  altho' the  parties  interested  had^in- OhapnanetsU 

tended  to  tafe  all  necessary  steps  to  cause  Iheraselyes  to  be  le^allylncorporated, 

they  had  failed  to  do  so,  and  had  carrjed  on  business  together  ^as  if  they  vore 

dulyjn4orpo|ated-. .  As  the  declaration  stands,  however,  it. is  impossible  it-  can  ' 

be  niairttain^,  and  tire  depurrer  is  therefore  maintained,  and  the  action,  en         '  '  .     ' 

flraron<ie  dismissed.  *  •'  •       '  *  * 

Den^urrer  inaintained  and  action  «n  Garahtie  dismissed. 

A.  &  G  H^^^on,  Attorneys  for  Plaintiffs  En.  Oar. 

F.  Oriffiirt,  ^.  C.,  Attorney  for  Defendants  ^n  Gar.     ;,, 
^ethune  <&  Dunkin,  Counsel.  , ,     "' 

(S-B.) 
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;  .  y  SIBT  MARCH.  18S7  ,.'         "  '    '^       «       ' 

'    ?  '  .    Coram  Day,"  J.,  Mo^klet,  (0.)  J.,  CiUbot,  J.  \      - 

•,      Stirlinff  eial.  v.  Darli/ig, and  Fowler  Opp't.,  En  sous  ordreto  Plaintifa.    . 

■  Hel^  that  an  oppoiition,  m»oug  otitf«,  Wng  9,  procedure  in  the  Mturo  of  s  saltie  arrSt,  mv»t  ttt 

eltljer  founded  on  a  Jud(ni>wt.6r  Supported  by  the  ordinary  affidavit  required  in  the  case  of  an  |it- 

tachment  before  Judgment.  ,  and  moreover,  that  money  paid  by  the  defendantto  the  sheriff,  Tl»  g». 

.  Jt.    tW>«stionof  an  execu|W|ji,wa!Lthe  property  of  the  ptaintifTg,  and  not  susceptible  of  bcingt  "^  ' 

•W^  mono V  levied  unjnf  air' '"  •■**■-• ' -  -  i. 


,rf>,  -.-. 


-  A 


money  levied  uB<j|er»U6feWtit.  |And  that  the  ane'riflr.bad  no  riRht  in  8uch.(&8Atotleduct 
mlssiDn  fnd  the  Coiirt  Hoi^  "jbc.     1       .  -        r'  ■ 

\     '  ■  r      •  *  '  ^^  ^         •.  •  ■'" 

"Two  motions  were  ii»de,  onjf  to  reject  an  opposition  en  sous  ordfe  to  the  ,, 
plaintiffs  fyled  by  the  oppo8antj{,jFowler,  on  the  gpund  that  ^e  opposition  Was 
,  neither  founded  on  a  Magme|t  nqr  supported  by  an  aflSdavit,  suph  as  by  law 
required  for  tl^e  Sttac^^nt  qf  monies  heforie  judgment,  arid\he  othei-  for^^an 
order  on  th?  rfieriflT'to^'pay  OA^r  to  the  plaintiffs  the  amount  received 'by  blip 
froift  the  d(^d|nt,  ip  satisfaction  of  the  plaintiffs  execution,  on  the  ground  that 
such  -aniount  was  the  pr);)perty  of  the  plaintiflSi,' and  could  not  iegaUy  beretumed.  . 
into  court  bythe  sheri^as  money*  levied^jn  virtue  of  such  execution.  '     ' 

The  opposition  was*  based  on  an  alleged  claim  for  freight,  aad  c^jntained  an 
averment  that  the  plaintiffs  were  Trustees  of  .an  Insolvent  llstate,  and  had  no 
other  means,  in  this  Provide,  than  the  monies  levied  \»J;he  cause, J^f 'pay  the 
opponent's  claimj  that  they  Were,  rafpreover,«i'dA:6n/?6«r«,  and  that  unless  the 
opposant  were  paid  out  of  tlTe'monies  in  the  halds  of  the^sherifli;  Hp  would  fpse  ' 
his  debt,  and  be  deprived  of  his  remedy ;  Ijpt^fejopposition  w'M  Trhotfy  unsiip-  " 
ported  by  affidavit.  ^        ;^  ■>  .  -  '    ,         / 

liay,  J.  In  the  opinibn  oi  the  court  both  these  modons  miSi  be  grafted.  As 
regards  the  fimt,  it  is  qiiite  certain  that"  under  the  law  as  it  exists,  in  th'il  country, 
whatever  BtWlMww»iwwn  fory^rly  t^  pfB«»»irft  in  Fr^ftipn,  fqi  gftpmitinti  of 
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vincial  statute.  And  as  regards  the  second,  it  has  b«en  repeatedly  held,  *  ^al 
monies  paid  to  tbe  sheriflF,  in  satisfaction  of  an  execution,  aye  the  property  of  tte 
party  serving  out  such  execution,  and  ought  nfiyer  to  be  returned  befori  this 
court  as  money  levied.  The  duty  of  the  sheriff  is  immediately  to  hapd^over  the 
amount  so  paid  him  to  the  party  suing  out  the  writ,  and  he  has  moreover  no 
right  to  deduct  therefrofti,  or  in  (iny  way  to  exact  pajjnent  of  his  usu^l  com-- 
mission  of  2  J  per  cent.,  and  the  Tax  of  .1  per  cent,  for  therbuildipg  of  the  Court 

House.  '      *  *,»..<#  -  '  /     ■    ■  ^    : 

'  l^otioM  j;rfBt«d.   ' -i  ,       '\ 

Henry  Stuart,  Counsel.  ^'  ,         '.    '         ,      '       "  * 

J.  Pophain,  Attorney  for  plaintiffs.  ^-  ^     '  _        i 

Cross  <fe  Bancroft,  Attorneys  for  opposarttn M  mt»  wdrt.         V"  ' 


(8.B.)r 


Coram  Day,  J.,  MoNDELEx,  J.  C   J.,'Chaso*.  »* 


No-w. 
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D(mina  Re'ginfl,  on  the  Pbtitidn  of  Ira\Gould  for  Ceitioran  v.  The  Hot. 
j'oseph  Bjpurret,  Recorder.  ^  "  ♦ 

Hdd,  that  the  Recorden  ia  eicmpted  by  Statute  froii  miking  way  Beoord  •*i«»Vbr"of  ,the  BridMjce 
-,  adduced  before  him,  and  oonsequentiy  tjiat  the  Superior  Colirt  hM  uo  mean^  of  teatinff  a 
/,  -question  of  jurisdiotionj  the  solution  of  which  is  dependent  on  j(he  pK«i«  ohaneter  of  ,«ieb 
.■-cvjaence/       -..^   -•  ,,    -  ^  /^  ■         '^J'.   '      .•■;.*;: 

'i'bia.was  an  application  lo  quash  a  judgment  •rendered  by  the  Recorder  of 
'Cjtyof  Montreal,  on  the  28th  day  of  November,  Ig^S,  cond^panine  the 
liP^titfbner  Ira  Gould,  on  the  complaint  of  the  Corpot&tiOB  o*f  the  siid  Cisy,  to 
]jV  themthe  sum  of  iGse  Ss.,  for  duty  imposed  by  Bye-La^  No.  185,  o«  the 
iipncss.of  Miller,  carried  on  by  the  s^id  Ira  Gqvid  in  certain  gremises  om  the 
fiith  gide  of  BasinNo.  S  "of  th6  Lachine  C«i*al,  in  the  Saint  ^n'e  Waid  of 
le  said  City.  ■  :^ .  ,«  i 

Tho  reasons  assigped  in  support  of  tha  application  were.ji^oll*«f  'i..^ 
Firetly.  Because  the  said  Recorder's  .Court  had  no^urisdictiOT  omjthe  s 
matter  of  tho  said  complaint  and  could  not  by  Law  take  aiiy  cocaizance  of 
tame.  .  '  -  _  - 

•  Secondly.  Because  the  lots  of  ground  upon  which  the  said  <^y  i^  sou^t  i^ 
be  ihipostid  arc  in  fact  a  p^rt-or  pdrtion  of  the  grounds  and  property  aiMwd  kf 
and  vested  in  Her  Majesty,,Hef  Heirs  and  Snccessom,  and 'oncW  the  control 
and  direction  of  the  CommissitmSrs  of  Public  Worls  of  thk  Proving,  that  is 
to  s^y,  of  the  Commissioners'  appointed  for  Risking,  «upi?nnteiidiq[,  ^^r^ 
|»d  improving  the  Lachine  Canal;  and  the-other  part  of  th,e  said  loto  oJ^fTounp 

Ry#tt  et  hi.  V.  Woods  et  al.^AB#ic^*inber  of  the  JuHa,  p.  86,  and  Ab<«. 


"  •  BimilftF jfidgffientral  rtgirdi  tt»^6flgtty  0»  an  amUftVH,  Jii  mpWl  01  a  liKc-opiwjff- 
tiou  werftr*^dercd  during  April  Teriii,  ISsV,  of  theS  0.,  in  tte  cImc  «(*  W'*  H«H  r. 
^outlM^^Ofgllij  i^i.j  Oftf>»mUt  an4,Splth  *  al.  oppoBiants    -'-"-—■'- 
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Ijeing  and  forniing  )iart  of  .the  grounjte^^'ng  and  foririlng- part  of  the  Wlxiar 
-of  Montreal  and'vestcd  in  and^uirffct  the  pontrol  and^ management  of  the 
Harbour.  ConiinisBioneA  of  M(mtfeaC«*  ^  ^  ^  ^^^^        A^  ^  '  ■...    i 

Thirdly.  Because  by  thfe  AsscMmentJooks  foHhe  then  Chirrent  Civic  year  ° 
it  did  not  appear  and  wa*  not  thereih /stftted/that  t^e  said  Ira  Gould  wasif 
,^der»  manufacturer,  orindeed  was  any  designation*  as  to  his  occupatiop,  trade 
or  calling,  therein  ffiyen  or  mentioned.     \  '  ■     "  ^  - 

Fourthly^  Because^he  said  Judgnient  rendered  on  the  twenty-eighth  day  of 
November  last  pM>(Tn  the  said  oaose,  was  so  ^Ipiidered  contrary  to  Law,  without 
^9.  sufficient  ^videnp  being  adduced  in  support  of  the  claim  or  prosecution,  and  in 
*■  dlaftftBCi?  of  the  ItegaJ.  evidence,  adduced  by  th^  Defendant  in  support  of  his  Pleas. 
^    -  i)ffly,J.,Tlij^u.est|on  of  jurisdietion  rftised  by  the  present  appli<{aMon  is 
7*  entiwly,  dependent  oft  thoHruth  of  certain  facts  invokeSby*  the  I»etitioner,'»n"' 
support  of  his  application,  and  on  reference  toihe  Recorder's  rctum  to  the  Writ  i 
of  CerHorari.  wo  find  no  evWeace  wha'totqr.  off  ihe  subjects    .It  would  aj^eaf 
tot  several  WitnessesVere  examined  by  the  parties  interested  on  both^itld^  ■ 
.but  the,  nature  of  the  evidence  adduced  is 'nowhere  disclosed' by  the' retiTtni" 
And  as  the  Recorder  is  plainly  exepipted  >  tjie  Staiut,e  /rom  taking  notes  or 
m8kin|  other  record  of  evidence,*  jMs  out  of  .the^ower  t)f  the  Court  to  grantv 
any  aid  to  the  Petitioner.  Application  rej^,cted.«nd  Writ  of  jPer^tbran  qu&8hed.f 
/Tetory  iSi^fto*'^  Attorn«j^  for  Petitioner.'  '  .        :. 

J.  F.  PtSkiier^  At^mey  for  the  Corporatten.       '  "  • '         '  '  V/ 

(b.  B.>'.  '  -  *  -  .  ■    t" ; 
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W»rTl£AL,  31  MARS,  1857. 
.fliwwTO  D««^J.,  CI,  MonijIlkt,  J.,  Chabot,^. 
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Les  Demandenrs  iieclamaient  jar  lour  action  leiir  legitime  dans»la  succe 
tfA^filique  Favpeau  leur  mere  et  bell^-mdre  d6c6d6e  le  lOraai  186 
jH^Baient  r|u'o)le  ^it  d6c$d6e  irttestalt'-  .  "      *  < 

"Qu'ello  av^f  fait  4es  avanta;ge8  consTd^rables  &  quelgtteft-ut)B  de^s  (i., 
P^fendeurs  en  la  cattsc ;  tandif  (pie  les  DemandeUl*.  p'dfit  rlen  recii'<i'# 
>ar  acte  fentre-vifs  6u  do  derni^re  volc»ht6 :  ^'         v  I-'-'-'  '  , ,.  J*. 
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Quintlnetia..      Que  si  elle  iiVut  pas  di^jposiS  de  tons  sea  b'lpfiB  par  ado  entre-vifs,  ello  aurait 
Glwrtetuj.  laisac  dans  la  masso  des  bion^  partagcr  dans  sa  Hucqession   des  valeurs 

N  considerables ;  \  '  , 

'!  Quyion^ivn<fcpa9lais86d«bienB8uffiBMj^>urleurfoMiiirlenr%itimo. 

LoBDdfendeursplaidorcntdivereeHCXcoplionB.    |'ar  leur/premierc  exception, 
.     •    ils  invoqnereut  im  testament  fait  par  la  difunfej  on "l  845,  cVq^eUo  n'avAit  jamais 
.  r6voqu6,  par  Iwpicl  ellq  instituait  tons  sea  enfant s,  acs  Idg^tairea.univeraols.    , 

Erf  r6ponH«  a  cetto  d6fense,  les  Dcmandcurs  pi-dtendjront  que  les  Idgataires 

'.    .      Rvaient  renon66  h.  leur  legs  ct  que  co  teBlaine.it  n'A^ait  eu  aucune.  ^x^cution  et 

'qu'au  surplus  la  d6fun^lja>vait  luisso  a  son  dficds  aucuns  biftns;  ce  qm  nc 

parait  pks  avoir  6t6  iirouv6,  cxcept6  par  la  production  de  I'lnventaire  de  la 

succession  d'Ang61i.iue  Favreau.    ^a  question  6tait  de  sftvoir  si  ce  testament 

'  -        -         excluait   les  Demandeurs  do    fe  droit^action  ete^i  d'ailleura  lis  avaient' ^ 

.       suffisarament  constate  que  ln4ofulen'avaitrjen^lai836  dans  sa  succession.       « 

'  Le  Jugement  de  la  CJonr  est  inotiv6  connnie  suit :  ^  ,^  ,     . 

La  Caar. ......  X:  Vvi  que  les  Demnndeu^  n'ont  pkis  all6gu6  en  leuij^ 

demande  ni  prouv6  queMh  nominee  Angili*iue  Favreaun'a  paa  laiasd  de  bierfa 

-  dans  sa  succossroin,' suffisamment  pour  fournir  aux^Bemandeurs  ledrs  16gitime8 ; 

V6  que  la  dite  Angelique.  Fftvreau  n'est  pas  d6c6d6e  intestat  tel  qu'all^gue 

dans  la  dito  demande  ct  qu'au  contraire  ello  a  dispose  de  tous  ses  biena  par  son 

'         testament  soiennol  re?u  devant  Mtre.  J>omuy,  Notaire;  at  tdmoins  en  date  du  6 

,  .  -        •      aoiit  1846,  telle  qu'elie  en  avaitle  droit  par  la  loi,  «n  faveur  de  ses  «iifants  au 

nopibredesqueUsbntlesDemandenrsietDfifqndeure  qu'elie  a  institn^s  seslega- 

*'n         taires  univcrsefe ;  •  °  1   "        . 

Vft  qu'il  n'appert  pas  en  prettvo  que  les  dits  Idgataircs  universfels  ont  renonc6 
""•  au  dit  legj^t  v<i  q\ie  les  Ddfondcurs  ne  sont  pas  tonus  en  loi,  d'a^^s  la  preuvo 
■     ..  faite  en  cetS cause,  de  payor  la  I6gitimc, reclam6o  en  cette  cause;  •'      . 

*  "  )  ■  D^bbute  et  renvoie  Paction  aesDemandeurs  aytsc  d^pons.     ■    v      ,    . 

-        •     C%er»:ier,  Dorton  e/ i'ondn,  avotats  des  Demandeurs. 

.    Otttmeij  JIfonft  c<  i/orcAanrf,  avocatadesD^fendeursv  '\\ 


(P.B.L.) 
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MONTREAL,  31  MARS,  18!^?.; 

Coram  DaVj  J.,  AIondblkt,  J.,  Chabot,  J.  ^ 

'     •%     •       "  No.  MOT.  ■  > 

ITt'/AOA  V.  PariseaU  et  Simard  opfot&nie. 


Jue6r-quo  |Kwr«t«bHr  ja  s«p»«tion  de  Wens  coiitroctucUo ;  la  fominedolt  stlpuler  en  ttftoeurpir,   - 
—  -  8oncontratdem4ri«eaJ|»g«itionctadralnf8tr»tlondeBe8bieii8. 

M         L'Oppoiaiite  en  cette  qaoae,  r6pouBe  du  Deferideilr,  fijj^e  Ot>poBition  afin  de 
"      ^      diStraire  k  la  vente  dee  biena  meubles  saiais  sur;  son  man. 

^)^  Qy..uu„  .AU  am«»a\i  fttrft  «^nar6n  dfl  fyifina  d'ftvgc  w  D^endgM 


Bwa-  uui^  Oiiiio»itimv-clle.nn(^gnnit  iitra.  a^pBr^f 


r^B'K" 


.  Bon  opoux,  par  son  contrat  de  mariago  et  elle  conclu»it^>  ^  diction 
*  des  effutB  saiais  etii  la  main  lev6e  de  la  aaisie-raobniere.     '        -         -*■      , 
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'i  '  ■'"!«■       H      !■    Hfc.1,11   IIIWII     I'll    <M    ll«      Ill     p.lllll    ^11   IWIM •     Bl|'.^.    |IJI|I|I|» 

LcDemandeur  conteata  cette  Oppotition  par  une  fin  de  noii-recevojr  naV 
laquelle  i!  allAgiiait :  "  '    • 

"Que  la  dite  Opposante  ne  jfeut  ester  en  justice  et  est  incapable  de  ce  faire', 
«  en  autant  que  "par  le  ca|||;at-de  manage  entre  elle  et  soft  6poux,  le  Defendeur, 
"  et  par  olle  en  partie  aff5gu6  en  sa  dite  Opposition  ;  Ijfdi^  Opposante  n'a  point 
"8tipul6  en  sa  favour  la  gestion  ouadrainisl ration  de  ses'^iens;  mAis  bien  au 
"  contraire,  il  Tut  convenu  et  stipul^'  que  Je  dit  D6fendeur  aii^ait  I'administration, 
>«  gestion  et  jouissance  des  biens  de  la  dite  Ddfenderesse  sanipouvoir  lesalidner, 
"engager  ou  disposer  en  aucune  mani^re  quelconque,  mak  en  toucherait  et 
"  percevrait  les  reyenus,  rentes  et  profits  sur  see  simples  quittarices  qui  vatidraient 
"&  toutes  fins  quo  de  droit' °  "  \ 

^  "  Que  par  le  dit  tontrat  do  maria^,  le  d'it-D6fendeur  s'est  obligfi  de  subvenir 
"&  tons  les  frai'a  du  manage., 

"Quepartantle  dit  contra^ne  contient  qu'une^  clause  d'exclusion  de  comi 
"munautd.  „  ' 

"  QuIb  le  dit  contrat  de  manage  en  ne  donnant  pas  d  la  dite  OpiwsanU  le 
"  dmidejouir  sipariment  de sesbiem^maig  itahUssent  seulement  quHln'y  aurait ' 
""pas  de  communauti',  n'op^re  pas  une  separation  coqtractueUe  entro  elle  et  le 

"Defendeur.  <,  •  ,  •  . 

.   '  „  ■  ,  '  ■  .  "  '  >■  ■    ,      * 

"  Qtie  partant  la  dite  Opposante  n'^tant  aucunement  s^par^e  de  biens  d'aveo 
"  son  6poux,  ledit  Defendeur  ne  peut  ester  en  justice  et  est  non  rccevable  en  sa 
"  dite  Opposition."  , 

Lors  de  I'audition  au  m^rite  Je  l)emandeur  cita  "l^Siutofitts  suivantes  pour 
t'tablir  la  distinction  elitre  I'exclusion  de  oommunantd  et  la  separation  de  biena 
contractuelle.       !'        ,     / 

Pothier,  Communaut4,  No.  481,  de  la  clause  d'exolnslon de  Cofamunaut^.  "On peut 
"  convenir,  par  contrat  de  Biariage,  ^u'il  h'y  Aura  aucune  communaut^  de  biens  entre 
"  les  conjoints."  °"   .  ■  " 

— De  la  Separation  Contractnelle;  No.  464.— ^«  On  peut  convenir,  par  un  contrat  de 
^,1 "  mariage,  que  ndn  seulement  il  n'f  aura  pas  de  communauti  de  biens  entre  les  conjoints, 
"  Biais  que 'cfeacun  d'eux  jouira  s^par^ment  de  ses  Aiens.  On  appello  cette  conventiwi 
"*' tfpdrationYoniractvelle."  ■'  \ 

Pothier :  Traits  de  la  puissance  du  marl,  Jfo.  63.    "  La  separation  donne  a  la  ibmme 

" le  ponvoir  d'administrer  ses  biens. donner  lea  demandes  qui  concemaot 

"  cette  jouiflsance,  et  y  d^fendre  sans  le  eonanttement  de  son  mari  qui  n'y  a  auctwe 

HToullier,  nos.  12,  ISetaeq:  ;  ;     * 

3  Vol,  Grahd  Com.,  de  Perridre,  p.  181,  no.  6.        •  ' 

^1  Vol.  Pigeau,  Bd.  de  1119,  pp.  88,  11,  1%.      '  •       '    *.  ,.^^ 

Mandelet,  J.,  II  peut  se  faire  que  ie  contrat  de  mariage  a  6t6  dress^  contrailjP 
ment  A  I'intention  des  parties  ftontriw^antes,  mais  il  est  cemin  que  si  les  partieg 
ont  eu  Hntention  de  stipuler  une  separation  de  biens ;  les  principea  du  droit  sur 
U  matiere  ont  6tl§  confondus  par  le  Notaire  instrumentaire,  car  !q  contrat  ne 
contient  qu'une  exelusiou  dc  communaute  entro  ks  conjotote ;  en  sorte  que  sous 
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£tfflt>n»U»twjw4^po8ante  eat  nuu-iwcTHblB  m  son  OppoBiiiOB. 
Le  Jugement  est  motiv6  ainsi :  i     ' ' ._ 

I*  Cour... « Consid^rant  que  TOpposantc  a  pria  gUuds  ata,  Oppodtion  quallti.     ". . 
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"  do  femmeR^parfie  quant  aux  bieuspar  separation  contractuelle,  pt  quo  parson 
"  contrat  de  nmriage  qu'clle  produit,  il  »p|)?tt  ^u'iI  ii\y  a  pw  ou  eutre  elle  etwn 
"  mari  unc  sdparation  contractueIl%  itiftis  Jbien  et  seulement  une  exclusion  de 
^««communaut6,ct(iiyilerWet8otlc8  consequences  de  I'lin  sont  en  loi,  diflf6- 
"  rentes  de  I'autre ;  raaintient  la  contestation  idii  (lit  OharleB  Wlls-in,  et  d6bouto 
pposition  de  la  dite  Opposante,  le  tout  avec  depens." 

Lafi-emye  et  Fapin,  A/ocats  du  beinandeur. 

Cherrier;^^lorion  et  DoriM,  AvooatsMe  rOpposantu'" 

(P.B.L.) 
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MOiJ^AL,  31  MAK9,  1867.    . 
Coram  Dav,  J.,  C/^Ni>«t^»,  J^  CiUbot,  J. 


Voyer  V.  le  Maire^  lea  Fchevim  et  lea  Citoj 


na  de  la  Ciii  de  Ittontrial. 


"ANCIKN   C0UR8  OBAlf. 

Jiig«  j--ni>?  le»  IMfendeun  sont'tenui  do  »einpli/»*ft  ancion  oouw  d'Muqt 
pri«6«tu^  dans  le»  Hmltes de  leur  aclministratiettK 


oHe  pr^udke  fc  1»  pro- 
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Le  Dcmandeur  par  sa  declaration  all6guait;  qu'il  cxiste  mMnJan  cottrs 
d'eau  qui  prenant'sa'soul'cc  dans  des  terrains  mar6cageuS  au  pied  d»i36teatj 
Barron  venait  frapper  sur  lea  fondation8«.de  sa  maison ;       , 

Que  cettc  mai?on  n'avait  et6  biUe  qu'aprea  que  ce  cours  d'eau  fut  rcthpli  par 
.   lea  Dcfendeurs  dans/sa  parlie  inferieurc  ila  f>ropri6t6  du  Demandeur; 

Qile  Ic  CQurs  des  caux  sc  trouvaftt  ars^te  par  les  fondations  de  ea  noaison,  ellps 

'   oausaient  dc  grands  doinmagcs  A  cette  bAtisse ;  "  } 

■•    Que  d*c8  fissured  et  ouvortures  se  faisaient  d^j^  remw^uees  dans  diflfercntcs 

.  parties 'd^grdamurs  qui  meriagaient  ruine;  et  que  /es  Defcndeurs  refusaieW 

do  combler  ce  ruisBCjiii^  '  /.  '  >i- 

•  Le  Demandeur  concluait  ii  cc  que- lea  Defendeurs  fusscBt  eondamnfe  A  Ipi 
riayer  £500  de  dfimrtwges ;  %  ce  que  les  Defendeurs  fussont  de  plus  condamn6s 
&  cortblcr  ce  cahrs  d'eau,  et  k  defaut  par  eux  de  ce  faire,  4x6  qu'il  y  fut  auto- 
^    rU6,  et  enfin  i^V  q^'4  ddfautpar  les  D6fendeurs  de  defair^  et  combler  le  dit 
-    ruifieau,  canal  ou   coure  d'eau  comnie  susdit  dans  ^o  d6lai  k  fetre  H^  et  en 
•auta4  qu'il  p&t  fitre  impossible  pour  le  Demandeur  de  le  defaire  et  combler 
auxfrais  des  Defenjdeura ;  ces  .derniers  Cussent  cond»mn68  alors  k  payer  au 
"  ^©emandeur  la  somme  de  cinq  livres  courant  chaque  setaaine  duranl-  laquelle  ou 
;   fesqaeUes  les  ditS  Defendeurs  n6gligeraient  d«  so  cooforraer  et  ob6ir  ««  <|^t, 
''^Jugemont  k  intw^renir  en  cette  cause.        'M      ♦'         [\sj^      *  ^1/^  * 

Les  r>6feadeu»  ayant  of)po86  unc  defense  ab  fonds  en  lift  ^  cette  actioiirfe 
•  (parties  proced^rent  k  la  prouv^.  i  '^ 

'    '    Untf  expertise  fut  ordonnee  par  la  Cour  pi^ur  consWdi^  si  la  partie  d«  co 

1 £ . 1 . . ._,^ i     -'is-:..' ^i--i »^«;*   Mit    - 


"¥.^ 


"T"  coors  >ea-u  qat  6tftit  au-dBtwuua  d«  la  pto^fiet^  <i^  Dbmmiaow  avait, 

.•V  "       .. .     .   'cdiftbiee  aVant  i*erection  de  la  maison  du  Demandeur  et  ce, fait  fut  constate  par 

*  .  ""        .,'■'  ' ."  Je  rapporf  dea  experta.      _4_^ 
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Par»on^c^ontJa€)odr  D'accordfe  jutt  do  donniHga,  maiii  flli«  ordoDse 
i^)6fondoura  d«  comblvr  CO  rujisaeatt^'  ^  ^h»iub%hm 

jngement  de:|a!Cd(Hr  eat  cpmmo  suit :  '  :  ■   } ':       %?^?VP<» 

«  Tb0  Court. ».........'.  Conaidering  that  the  Plaintiff  bath  etitablWrea  by 

evidence  the  materittJ  allojfations  oNm  Declaration  in  m  far  as  his  pghtto 
recover  Judgincnt  in  tho  manner  hcr^n  after  dedarcl  is  concerned,  doth  -  , 
sdjoge  and,  condemn  the  Defendants,  on  or  before  the  first  day  of  Mfty  ne»t;  ' 
after  service  upon  Hiem  of  this  /adgment,  to  fill  up  tliesaid  watef  course  f»! 
BucK,  manner  as  to  provent  tho  sam^'froni  causing  damage  or  injjjry  to  the 
Plaintiff's  building  and  premises  in  the  said  DeclaJ^tion  described  ;  and  in 
default  of  their  so  doing  within  tlic  said  tettn ;  ttie  Court  doth  c6»demtt  thd.. 
Defendants  to  pay  to  the  Plaintiff  thq  sum  of  JEfiO  for  his  damages  by  reason  " 
of  such  default,  and  rdoth  .authorize  and  permit  the  I^Wiitiff  to  illl  up  the  sairf 
water  course  in  the  manner  aforesaid,  at  the  costs,  rielcBiHid  expehsqs  irf  th^  • 
D^ndants;  the  whole  with  tlie  costs  of  this  action;  and'p  to  Hijj'^thcr" 
matter  or  thing  by  the  Plaintiff  in  and  by  his  said  action  delnanded;  the  - 
Courtconsidering  that  the  Plaintiff  hath  not  a  right  by  law-ito  rtCoVei'  accord- 
ing to  such  other  conclusion*;  doth  diiwmiss  the  flam^;'  °         '•  .  - 
i2/cA«-,  pour  Ic  Demandeur.'                         "    '           \               '  ''K,.--   * 
F.  Jt.  La/rena^e,  ConseAl.        -.         >                 ,    ,   " 
/.  ^.  ^e/Zefier,  pour  Ics  Ddfendeurs.  .,     /         ,        *                           "   '    "       ' 
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;NT11]6AL,  31  MARS^  IBST 

*A|i  J.,    0.    MONDELET,  J^    CilABOT,  J. 

No.  600. 

Kay,  Appelant,  v.  Siwarrf.  Intim6. 

PKCX   DOMIOJLKS. 


''**riTdc°£iV'''^^^^  d^Uu^  d-un  d^blteu^  est^d.n«  le  lieu  de  ies  afW«s ;  quoijuc  «  toflli . 
JftQu'enCaiAdftl'onne'peutp<tei«klerquW«enlet  unique  doini(m^^        ^ 


L  Appel  intorjet6  par  John  Kay,  6tait  d'un  jugement  rendu  par  la  Cour  de 
Circuit  du  Circuit  de  Terrebonne  qui  avait  renvoy6  son  opposition  au  jugement, 
ond^e  sur  ce  que  I'assign^i'  qui  avait  ^  faite  a  sa  famUle  dans  la  paroisao 
de  8t.  Lin  ftait  nulle,'vft  quQ  sbn^omigile  '6tait  alors  en  la  Cit6  de  Montreal. 
.i?oy,V.— La  signification  de/Pactton  port6e  devant  la  Cour  de  Circuit  a  6t6 
fMte  &  une  maison  dans  laquella  la  iamiUe  de  Kay  rdsidait.  Lui-infime  demeure 
a  Montreal  et  y  fait  des  affaires;  mais  i*  eft  reput6  le  propri6taire  de  Ik  terre 
I  sar  laquelle  sa  fai|||y|meure  et  de  la  maison  dans  laqueHe  cette  signification 
aeuheu.  ^^^^  ^  ~     o 
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Merlin  vbo.  D6cfinntoir|jWP^.utl««t  lo  pmcipp  .,u'un  hommo  pjut  avj 
deux  domicilcH  cl'an.  chacun  ac«,ucl«  il  pawo  ^^  P«rt.o  do  Unn6o.    C«a6tiit 
rcconnu  par  la  loi'on  Franco  pour  lo«  por»onne«\lo  fortune.  _    _.^^^ 

L'analogio,  en  cctto  circon^Unco,  ,ne  porterait  k  mainten.r  \^jm^m  ronduo  _ 
par  la  Cour  do  Circuit  qui  a  conBid6r6  quo  lWgn.tion  f|Uo  dan«  la  famQle  do 

Kay  6tait  Buffisanto.  ,.     .  •  \  vf„„» 

Mondelet,  /^Kfvy  nV»t  pas  nn  homme  do  fortuno.  11  c«t  c<^mnu.  J^  Mont- 
K.al;  c'cBtlo  M6go  de  .cb  affaire-  ct  co  qu'il  gagno  Bort  A  fa,l:c  marcher  bch 
a^i  CB  ct  cello  do^Ba  famillo  k^i.  Lin.  Jo  consid^re  qu'cn  Canada  d  ..  pout 
Tavoir  qu'un  bouI  domicile  rcconnu  par  la  loi  5  c«  Borte  qu'd  nou,  faut  rocher- 
chcr  le  v6riteblc  domicile ;  car  il  no  «o  pr6»ume  paB.        . ,    ^  ,,     /  .  ,  , 

WaitB  do  la  Cour  conBtatent  quo-Kny  a  ^^^"fTu  1^1 

transaction  do  BOB  affaircBet  quo  lorBqu'iUo  rendait  &  St.  Y\'%^f'Z,tr 
po"r  dos  intervalles  de  temB  bioh  courtBot  qu'll  n'y  a  jamaU  r6B,d6  u,-^6me 
'Lodgement  do  1,  Cour  OBt  motiv6 ;  celui  ^0  la  Cour  do  CircuU  OBt  mfirm6 
•  La  i;„r  V ConsidArant  que  I'Appelant,  D6fendeur  en  Cour 

Inf6rioure,n'apa;6t6n,Bign6  k  bo„  ^'^^^'f^^'Tl'^'^'^'lZ^^^^ 
Paction  dan,  la  Cour  Inf6rie«re  6tait  en  la  Cit6  do  Montreal,  e  "on^  8L  L  . 
et  qu'cn  conB6q«enco  la  Bignification  en  la  dite  cause  est  nu  lo,  «t  qu  4  ra.Bon  do 
ce  t  a  6t6  mal  jug6  par  la  Cour  Inf6rieuro  qui  aurait  d(i  d6bouter  la  chte  acUon 
nfirmc    asBO  e't  meUe  c6t6  le  jugement  ainsi  rerdu  par  a>Co.r  lnf6r>eure^ 
proc6d;nt  Ji  rendre  jugoment  qu'eut  dft  rondre  la  Cour  InfAneure,  d6olare  nulle 
r^otdoc6t6  1ad?to'«Bsignation,et  d6bouto  Taction  du  d  t  S.mard,  et  lo  con- 
damne  aux  dipens  tant  sur  le  prfisont  Appel  qu'en  Cour  Inf6neuro.  .  , 
.'       M.  loiugiTDay  no  concourt  pas  dans  ce  jugement. 
J)e  Bleury,  Avocal  do  I'Appelant. 
i>r^yos<,  Avocat  do  rintimd. 
(P.R.  L.)  '  ■  '     .  X 


"t  MONTREAL,  31  MAHS,  1867. 

%*   .  Comm  Day,  J.,  C.  MoNDELKT,  J.,  CiiADOT,  J. 

.      '  .  No.  1216.  > 

Benoit\.  Tanguay,  et  Tanguay  Demandeur  en  garantio,  v.  Bmthi^ 
•  D6fondeur  en  garantie.  : 

on«i»ontant  jusqu'»u  premier.  (1) 
20  Quscetto  exception  no  pout  6t«,lnvoqu6oqu'kWgarddudou.lreoo«tmnior.  (2)        .  . 

.  La  Demai^er^sBO  priricipalo  poursuivait  hypotb6cairoe»ent  lo  D6fendeur 

principal  pourlynontHiit  d'un  douaire  pr6fix  con8Utu6  en  verta 
"marriage  deWjoseph  Benoit,  «on  p6re.  ,^  ,^      .  .^. 

\    '       (•)  R6p.  page  121,  Bd.  de  1826.  -;  " 

(1)  T.»«a,.torit6,Butvantfl8neB'appliqnentqu'au  douaire  coutumier  =  Pothier,  tralM 

du  douaire  nos.  8T,  190,  191  et  342.  ,-       ^  .  ,     w,„li 

\         (2)  Le  douaire  pr6fix  est  Bimplem^tune  Hclamatlon  hypq|Ji««fiiw  BU.^tou8le»JMeai 

~cl  /  "indistinctement :  no.  3fl,  in  fine.  '-  "•   _  L    '  1    _     ^^ 
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dirigor  »(ni  autioQ 
6t4  Hli6n68  loi 
JC200  128.  1 
bios  saisis  ft 

Quo  ratiflcati 
tages  do  lu  8uc« 
fait  d'OppoHition, 
transaction  intervoimu 


par  une  exoeptioa 
retlftipildotuite, 


le  D6fendenr 
I  du  contrat  de 


Pothiert  traltti 


mr  tons  Iw-blen* 


-^     -  —      ,    .,      .      .      ,;■  ■      —  T-rr- "  I'.    "I      t  "■!'  "Ill Mil     ' 

Lo  Differufeur  ayant  iippoft  roh  gnttHit]  tr  Oifemkuir  en  gurantfe  prlt  ton 
faitot  cause  «tr6pondit  i  «:«<t«  iicUon%pot|»«o»k«j^rt»bk0«of|tk^ii^ 

•«r  ses  fticejitlonajl  «|i||[|^«it ;  <iU^  W  Dw«WB{ler«i|te  prinoip«l*i  6lait  t«nue  de 

i^'^<''>»tro  l««  d^teiiteiira  jjea  }i6rit«(;rMg,riMi  avalent 
jugeincnt  do  dislnbntlon  uiio  sorumo 
ai^s  de  rad{|udi€atttire  de  cejrtains  iain| 
d6faHti>dl*|:';:;':;-r!)''  .■..;■■■;  j, '•:';■': 
obtehHO  par  iVit  dea  d6tent<mm  den 
quo  la  DvumMd^esao  douair]<6va  a'avait  pas 
aire  Aiti^ra  ouvert;  ni,  onfin  que  par  tiite 
arlc;^'  ITfitu"  son  ciMwiuniiMire  at  divers  autroa,  lo 
.  ditT^tu  onsa  .?ju»lit6  d8  cessionniuro  de«  droits  dij  la  DernandereaHo  au  dit 
douaire  moycnnant\£40,  avait  d6charg6  „inie  lerro  Iiypothiquie  h.  ce  douaire 
-  qui  VHlait  alora  jCfiOO  montant  plus  que  aufflsant  pour  payer  oo  douaire  et  quo 
par  son  fait  cIIjb  a'^tait.iniae  daua  rimposailijUtd  d«  c^lor  sea  drolta  et  actiona  au 
B6fendeur  en  garanticcontre  loa  d&toftteura  de  cette  tcrre. 

Par  sea  tixceptioi^B  Iv  D6foHdeulr  eh  garaotio  <^i|cluait  aimploinofit  au  reavoL 
del'aciion..   ,       •/.'-■'   y         \,>,.^^     'u;;,*  v  ,'/''.:■'-'■■'',/ 

Is  Deinanderoaae  r6ponditen  dr^li'k  cea  troia  dkccptions. 

A  la  prcnii6ro,  ontr'awtroR raiaorte  lea  suivantca  sent  donn6o8:  "Quo  par  la 

"  loi  du  pays,  la  Iboinaiideresae;  n'otait  pita«  oblig6e  de  poumuivao  le  recouvre- 

"»mont  da  douatre  stipiild  en  aa  faveur  dana  le  contrat  de  mariage  de  feu  Joseph 

"  Benoit,  contro  lea  d6tenttou|ni  d'bdritagea  ali6n6s°depui8  celui  d68ign6  en  la 

." declaration  en  cette  (jHuao.         "V- 

"Qi*  la  demanderesso  pouvatt  m  loi  demandoflo  paiement  du  dit  douaire  k 
"aucutt'de*  d6tenteur8.d^h6fitagos  qui  y  6taienl  hypoth6qu6a  aana  6gard  k 
"r6pQque,d0  leur  alienation  par  ie  dit-feu  Joseph  Benoit." 

A  l«  aeconde  r  ''  Qtiejsrpcnianderesse  n'fitait  pas  obligee  en  loi  do  a'adrwser 
"  aux  ddtenteurs  d'h6rit«gM  aBectis'  a\t  dit  douaire  qui  avaient  retonu  entre 
IJleura  maius  le  prix  des  imnaeublea  par  eux  achetda  pour  ae  garantir  du 
"douaire."    '  '■■■':■■':'[  -■,---;■.■       .?*■■'•:: 

A  la  trofaiSme  :  •♦  Que  la.Bertanderease  n'Staii  paa  ol)Hg6e  do  c6der  aoa  droits 
"»ur  aucun  imnfeuWe  en  paVttculier  maia  que  le  D^fendeur  en  garantie  ne 
"pouvaitoxigerqu'une  aiibK^ion  dana  l^a  dtoits  de  la  Demanderesae  tela 
;,  "  qu'ila  pourraientexiat^ir  lota  du  paiement  qu'il  ferait  dw  douaire."  (1)  « 

:.  Dny.  J.—Lq  principe  inv6qu6  par  leid^fehdeur  en  garantie  que  la  doQairiAre 
doit  s^adresaer  ^ux.derniera  acqu^rovra  et  en  remontaYit  aux  anciena  ne  a'applique 
qu'i  una  demandJB  pour  douaire  coutumicr  et  n6n  paa  au  douaire  pr6fix^  Gette 
doctrine  cat  ^tablie  par  tOus  lea  auteura  et  elle  doit  a'appliquoc  de  m^me  au  fait 
que  I'adjudiCfctaire^a  reteflu  entre  aea  raaina  certainea  aominea  de  deniera  pour 
Tencontrer  en  pa Aie  le  paiement  do  ce  douaire.  / 

La  douairi^re  n'6taA  paa  tenuo  pour  la  mftrae  raiaon  de  former  Oppoaltion  k 
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COUR  8UPERIEUKE,  1867. 


Beitoit 
BootUDler. 


■:^' :  ..^ 


i,-.\/.- 


la  demande  eii.  rati|^ation  do  titres  par  ud  acqu^rour  d'un  heritage  d6pcndant 
de  la  succession  ;  car^jo  tiers  d^tonteur  sous  les' cirtionstanQos  quo  prdsente  celte 
cause  ne  peut  opposer  co  moyon  k  la  demando  pour  doaairo  prefix. 

brd«niier  point  de  la  D6fonso  scrait  bon  s'il  out  6t6  sniSsarolTfent  formula. 

La  transaction  qui  a  eu  lieu  lo  15  d6cembro  1854  et  par  laquelle  la  terre  doni 
il  y  est  question  a  6t6  affrnnchio  de  toute  hypothcque  au  regard  de  co  donaire 
a  ou  Teffetde  rendre.la  Demandercsso  incapable  de  subrogcr  lo  D6fendeur  dans 
ses  droits  ot  actions  sur  cette  terre,  lors  du  paioment  qu'il  luiforaitdecedouaire; 
mais  Cie  moyen  est  inroqu^  d'une  mani^g  insuflSsante,  en  autant  qu'il  n'est  pas 
all6gn6  quelle  est  la  proportion  que  la  vi^inCde  cette  terre  cotnporto  ou  6gard 
aux  biens  affoct^s  au  douaire.  ' 

Le  D^fondetir  en  garantie  anrait  dfit  plaidcr,  cette  proportion ;  oh  demander 
la  deduction  sur  le  montant  du  douairo  rSclah^  oft  cotto  cause  et  conuluro  k  la 
subrogation  pour  1e  montant  4  6trc  i^siitabli;  et  le  jugcment  n'Aurait  6t6 
rendu  alors  que  pour  la  diffiSrence.  <^ 

/-  —        Exceptions  renvoy6es. 

CberrieTf  Dorion  et  Dorion,  avocats  de  la  dcmandcresse  principale.   . 

JjaframViaiie,  Papineau  et  Chagnon,  avocats  du>d6fendeur  en  garantie. 
(P.E.L.) 


,  MONTREAL,  31  MARS,  1867. 
Coram  Dat,  J.,  C.  Mondklet,  J.,  Chabot,  J.  ~ 

*      N0.1M4. 
,  Southillier,  v.  Turcotte.  , 

BOCltTfi — DISSOLUTION.  I 

.*        '  ."'■'■■■' 

3ag6 ;— que  Ilk  aeule  action  qa'uii  asaocii  peut  exercer  oontre  son  co>auoci6,  aprta  la  dianlution  de  Iwr 
■oci^M,  pour  lea4na  de  oette  sooI^M;  eat  Taction  pro  toeio;  et  non  paa  une  action  en  domnugci 
baste  sur  le  pr^texte  qull  s'est  empar^  des  biens  de  la  80ci6t6. 

Far  son  action  le  Demandeur  all6guait :  qne  jors  de  la  dissolution  de  leur 
8oci6t6,  il  n'y  eut  aucune  liquidation  de  leur  8Qci6t6  et  qu'il  n'y  en  a  pas  encore 
eu.  . 

Que  le  DSfendeur  s'est  empar^  de  tous  1^  biens' de' la  soci6t6  depuis  sa  disso- 
lution ainsi  que  des  livres  de  comptes ;   , 

Que  le  Demandeur  ne  peut  avoir  acces  ailx  dits  livres  de  comptes ; 

Quo  le  D6fendeur  avec  I'intention  de  s'approprier  la  clientele  du  Demandeni 
a  commis  divers  actes ;  (qui  sont  6num6r6s  aii  long  en  la  D6claration.)% 

Que  le  D6fendeur  retire  constamment  des  d^biteurs  de'Ia  soci^t^  des  sommes 
considerables  et  n'en  rend  aucun  compte. 

Que  pour  toutes  (^  causes  le  Demandeur  itait  bien  fondd  k  rSclamer  ^300 
=4e  dommaees.  ^        <    ,    i.      —  —         J       :. , 

Le  Defendeur  n^ponditjk  cette  action  par  une  defense  au  fonds  en  droit  fo^ 
mul6e  comma  suit :    -" 
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LeJugementdelaCourestmotivdcommesuit:  ^  ' 

,     The  Court     ...  Considering  that  the  Plaintiff  by  reason  of  the  matt^n.- 

,nh.s  declarat.on  alledged.  and  by  law,  is  not  entitled'to  recol  frlTh"    "      ' 
Defendant  .n  the  manner  and  form  as  fn  and  by  his  said  Declaration,  rhth 
prayed,  ,n  as  much  as  it  appears  by  the  allegations- therein  contan^that  no 
account  has  been  rendered  of  the  copartnership  business  therein  mtl^n.^  and 
no  sctUcment  whatever  has  been  made  of  the  affai™  of  the  said  cop«t„eiip 
an   considenng  that  ac^rding  to  the  laws  of  this  Province,'the  resp^STXL' 
of  he  parties  can  onlf  be  ascertained  and  settled  by  an  action  S^Z    fo^  * 
roajntam  the  sa,d  di/ense  en  droit,  and  dismiss  the  Lion  of  thfpS  S 

Za/ramAojw  c/ Papiwfatt,  avocats  du  Demandeur. 
CAerrtw,  2?ono»,  2>onon,  avocats  du  D^fendeur. 


> 


rW^-'' 


-5 


(P.E.L) 


'SMm 


4  .-MONTREAL,  30TH  APRIL,  I8sy. 

Cyoiw  Day,  J..  Smith,  J.,  Chabot,  J. 

..  No.  2177.  .  ~ 

Badeau,  v.  Bfault  et  ux.  / 

Day,  J.^In  this  cause,  the  Wife  of  Brault,  the  other  defendant,  is  suedupon 
a  Promissory  Note,  signed  by  them  in  favour  of  the  plaintiff;  by  wS  they 
promised  to  pay  jointly  and  severally,  the  sum  of  £26.  Qs.  2d.  The  promis^rj 
•ate  is  for  goods  sold  aiyl  delivered.  -ine  promissory 

Jlu^X  a»d  proved  that  the  note  was  given  for  goods  iold  aM  delivered 
to  the  wife,  Mane  Eulalie  Gauvin,  siparie  de  Mens  fkom  her  husband;  but  all 
th.8  will  not  cover  the  defect,  the  want  of  auttiority  on  the  part  of  thl  wife  in 
W  the  note.    It  has  been  Maintained  in  the  aurt  of  Appeals.' L^t^^^^^^^ 
of  Mn,.  GleB,  (1)  that  notwithstandJhg  the- separation  of  the  wifa  sLcan^ 

nLu^  r^-  .t  7"^"  "^^  ^''  contestation,  and  it  is  also  dismissed  as 
to  Brault^  who  »  m  default,  no  proof  having  been  made  of  his  signatura  Th^ 
Judgment  is  mofoW as  follows:—  •S^inre.     ifle 

(1)  1  Rev,  de  Leg.  414. 
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SUPEJIIOR  COURT,  1868, 


BadMU 
Bnult  et  ux. 


w. 


life   <) 


lissed. , 


The  Court. .....  consiilerUig  that  tlie  plaintiff  hatii  failed  to  pn.vo  the  sig- 
nature of  the  said  Charles  Aijfenstin  Braijlt  to  the  promissory  note,  in  this  cau«c 
fyled;  and  further,  cohsiderihg  that  the  plaintiff  hatli  failed  to  show,  aJirfthatit 
doth  not  in  any  manner  app/ar,  that  the  said  Marie  Enlalie  Oauvin,  the  defendant, 
was  authorized  by  the  »n\A  Charles  A.  Brault.  her  hnsband,  to  make  and  sign 
the  said  promissory  note ;  An/l  that  by  n-ason  of  the  default  of  such  aulliorization, 
and  by  law,  the  s'ai.l  iJonjissory  note  is  null  and  void,  in  so  far  as  the  said 
Marie  E.  Gauvin  is  coiihcriied ;  maintaining  so  much  of  the  exception  fyled ^by 
her  as  relates  to  tli'o  s/id  i/runt  of  authorization  ;  doth  dismiss  the  said  action 

with  costs.  •  /  '    ,  .      .     .       !■ 

/    •  /  •  Action  dis 

FaZWe,  for  riain/itl.  '  r^— ~^^.  -V^l 

Leblanc  ft  Casddy,  for  Defendant.  ^     ^' 

Non.-l-A  similar  question  arose  in  the  following  case  in  lBtS.^1 

-         --■- -^         No.  261S.  :'-'-'- T- 

Rivetlfal.,y.LionarJl(viir. 
MONTEEAL  Wtp  OCTOBBE,  1848. 
Coram  Roll  and,  C.  J.,  Day,  J.,  Smith,  J.  a 

Held,  thaji  a  Note  signed  \)y  a  wife,  tiparie  de  bietu,  Ib  good,  although  not  authoriwjd  by  her  huibwid. 
Eulaiie  MClidonard,  wife  of  P.  G.  Lanctot,  sfparie  de  bietu,  being  sue*  by  the  plain- 
tiffs for  the/amount  of  her  promissory  note,  dated-16th  May,  1846,  for  £21  168.  6d.  in 
their  favou/,  fyled  a  Z>«/en«e  aufonds  en  droit,  conUining  the  following,  pounds. 

"  lo.  p/rceque  les  Demandeurs  n'alleguent  pas  que  la  Diferideresse,  quoique  s^par^ 
«  de  biwDjf  de  son  marl  6tait,autoris6e  de  iui  pour  consentir  le  billet  sur  lequel  est 
"  fond6eAa  pr6gent6  action  ou  qu'elle  fut  mArchande  publique,  lorM|»elle  a  faitle  dit 

"billet./        .  ,  J^K 

"2o./Parcequeparl^loidu  pays,  la  femme  sdpar^e  de  bieiMW  sous  puissance 
«'  marifale  nepeut  faire  que  le'sactes  administratifa  de  seajbienSjSaAs  fVitorisatjon  deson 
"  mar/quele  pouvoir  de  faire  tout  autre  acte  sans  cctte  iutorisation  lui  est  A6m6  etque 
"  les/Demandeurs  n'alWguent  en  rien^que  la  passation  du>billet  en  question  ait  eu 
"  au/une  relation  avec  I'administration  des  l?iens  de  la  D^feideresse  Eulaiie  Leonard. 

"^0.  Parceque  le  billet  erf  question  WtP*?""*  J^  entidrfement  Stranger  &  I'adminis- 
"  t/ation  des  biens  de  la  dite  DSfenderesil,  et  qu'ain»i  C'est  un  acte  nul  de  plein  droit  et 
(ui  n'a  pu  produire  aucuneffet,  et  que  partant  Faction  des  Demandeurs  fond6e  sur 

"/icelni  ne  pent  6tre  maintenue."  ^ 

/This  demurrer  was  dismissed  on  the  24th  April  1848,  the  Court  being  composed  of 
Holland,  Chief  Justice,  and  Day  and  Smith,  Justices.    Mr,  Justice  Day  dissenting. 

On  the  part  of  the  Defendants,  an  eic^ptton  pimilar  to  the  difense  en  droU  having  also 
been  fyled,  the  Plaintiffs  answered  specially  that  the  note  had  been  subscribed  in  their 
favor  by  thp  wife  for  groceries  and  necessaries  furnished  to  her  family.  This  special 
answer  having  been  proved,  the  Court  composed  of  the  same  Justices,  gave  Judgment 
in fatpr  of  ihe Plaintiffs  as  follows:  '■  '  .  . 

"La  Conr  apres  .avoir  entendu  les  parties  par  leurs  avocats  examine  la  pij^64u»i 
"  pieces  produites  et  prenve  et  en  avoir  d6lib4r«,  sans  «gard  aux  exceptions  plaii^es  par 
'•  les  Difendeurs,  condamns  la  dite  D^fenderesse  &  payer  aux  Demandeurs  la  sommede 
"  JE27  lesL  6d.,  du  cours  actuel  de  la  Province  du  Canada,  montant  da  Bill^  promis- 
"solreeii  datedulS  mai  isie,  consenti^par'la  dite  D^fenderesse  payable  aux  dite 
"  De«>«^Metc.,  etc.         ,  ^^^^^  inaintained. 

Qiard  cm^j  Lafrenatfe,  for  Plaintiffs. 
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MONlfeBAL.  APRIL  so.  1887.  '^'^  Cterrie 

CoramDAV.  ]^  Sm,t„,  J..  Chabot,  J.  ;  '  °'"«  = 

No.  M. 

^o^riey.Ilerbe)^^  Herbert,  Opposanl, 

ment  to  be  hypothecated ,  although  no  d^laZZ^tZl^        .**"*  ""^  "'^"^  »"  "-o  Judg. 
(1)  12Vio.!ch.88,iec.7o.  ""  "'""T****?  has  been  made,  (i)  '         ,    "» 

Jhe  original  aetioh  was  mi)cr/or/,/,L//' 27-      .i         , 
mint  w„  rendered  fortt..  .„i°^.t^^^^^^^^ 

Circuit.    The  D.fe„d.„,  f.^  .„  oJ^XndZT  ^T       u"'  ^"'*°'"" 
K««,  effected  „„de,  K  Ji,  «t  Jl°T7lt^       """"'' '■^''  «'""""'»">- 
Tenement,  „f  ,he  Defendant  ffenorauV  thoTr^/  ™       "^"T  ""  ^"^  '"^  "  ' 
in  eiecuUon  ,»,  the  „™.  ^^7?'.  \  *       '  immoTeable  property  Inkeft,.-  .    ^ 

Aon  «ere  vrions,  b„.  that  pnno^lf  S *^ ^rPI""  "'  ""  "'"'»■   ■" 
■•^M.  the  reqniretnent.  of  .,,'e  roT^i^i'    XTtl'l;  """        '      •" 
«^be8  -^0  manner  in  which  Judo-monf  «f  ♦!    ^      •  t       '    \P*      '  ^^'"'^^  P™* 
tho  exeStion.  in  this  Tas^  shn..lHT      .  ^^l^''^"'^  ^^^'*'  ^'be  executed,^ 

and  Tenements  o'f  the ^S ^t^     ^^^^^^  "1  Tf  ''''  " '"^«  "      ^ 

^  applicable  to  the  case,  are  as  mZI^'        "  ^'""'  ^^  '^'  ^'''^'^  "'ed. 

"the  paV  Ide  Jett  :iS        3  "'  '''  ^.o^eable ,ropert,  ^ 
«  exceed  Ten  Pounds  Cy  •  and  inV  \         .      '"''^'  '^  "^'*'"^«'^'  «»>«"  °ot 
"shall  exceed  ^10  Cy! '  rxecutiors  llT  T     .'  'T  ^'  "'^"^^  «^  ^--d^-^' 
"but  also  against  the  imirab,  l^o '^^^^^      T  "'^  '^""*  ''''  "-«*»>'«  ^» 
««foo  m  «?TAy»o^AlrvrZ,i?T  ?       '^'  ^"'^  condemned.  a/e7  MaW 

"ffieni  ,Aa«  Aave  been  rendJi  J  ,^7    i  ^       *'""-^'""  ""^''^  '^'^  ^^dg. 
•%  the  .„M  mentioned  in  ,„oh  wrtHd  le  jl     f  '■ '°''°™^  "^ 

.»„n„.„dacco,ding.„lru,...„dCSnt  l.„Tc"   ''''™  .he         • 
P>Jin«nt  of  the  condemnatioi  money  T  "  W"W5!"r  '»«»<i  for  the 


<^ 


■  f 

■    1' 

■■'■  '■.* 

■".'(' 

1 

-,  i 

■  , 

A 
\ 

1 

^f 

■%:^ 


JiaHi 


-'if. 


•    ! 


v» 


174 


./•: 


■^ 


SUPKBIOI^  COURT,,  1867. 


-  .—a 


0 


Qonit  The  OpposaRt  put  in  admiMloTiB  of  certain  fact*  concerning  the  changje  of  the 

Hab««'*  Her.  Defendant's  doi^icile.     The  proof  of  identity  of  the  property  seized,  with  the 
,    "^        one  dcclHretl  hypothecated  ia  to  W  found  in  the  documente  filed  in  the  cauae. 

Vide  1,  L.  G.  Reporte,  page  106,  Moreau  dc  Jliches. 

Day,  /.—In  this  cause  an  hypothecary  action  for  less  than  £10  was  brought 

'       in  the  Circuit  Court  for  Ihc  Circuit  of  Terrebonne,  and  no  dilaisaement  was  made 

bv  the  Defendant.    For  the  satisfaction  of  the  Judgment,  some  lands  were  taken  in 

execution.  By  the  Judicature  Act,  no  lands  can  be  taken  in  execution  for  less  than 

JC 10  except  for  the  paymc  nt-of  an  hypothecary  Judgment,  and  then  only  the  land 

declared  hyiwthecated  can  be  seized.     It  does  not  appear  in  this  case,  that  the 

land  se'zed  upon  tlip  Defendant,  is  the  identical  land  which  was  declared  mort- 

'       ffaced  by  the  final  judgment  rendered  in  this  cause.    This  Writ  is  in  general 

terais     The  form  of  the  WTit  of  Execution  is  bad.    By  the  ^rit  in  such  cases, 

the  Sheriff  ought  to  be  ordered  to  seize  and  sell  the  land  hypothecated  and  no 

other:     The  oppositionist  bo  maintained,  and  the  ^izure  declared  noU.^ 

The  Judgment  is  mpitv^  as  follows ;—  '  ,  * 

The  Co«r«— Considering  that  by  laA*.  execution  could  only  issue  against  tb« 
Lands  and  Tenements,  in  and  by  the  Judgment  in  the'  said  cause  rendered,  de- 
clared  to  be  hypothecated  and  holden  for  the  payment  of  the  sum  of  £9  1  ^s.  2d. 
Cy  dismissing  the  conUtation  by  thjePWnt^in  this  cause  filed,  doth  maintain. 
r  -  the'said  Opp^ition  witli  costs ;  and  d^th^eelare  null  and  void,  and  set  aside  the 

seizure  of  the  Lands  and  Tenemeiits  seized%id  taken  in  execution  by  the  Sheriff  of 
this  District,  in  virtue  of  the  Writ  of  fienfacms  de  Terris  issued  in  this  cause, 
and  doth  grant  main-levie  of  the  said  seizure  to  the  said  Opposant. 

y  /  .  Opposition  maintained. 

Le  Slarui  &  C^assidif,  Att^neys  for  Plaintiff.  < 

A.  HerBert,  i^ttom^  for  fjpposant. 

C.  B,  Bedweliy  Counsel! 
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.,      McC&rd,  viiBfillingham  <fe  al. 
Coram  Smith,  J.,  C.  MoitDELST,  J.,  Chabot,  J. 
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A  Commiwloner  undw  the  Election  Petitloiw  Act.  14*  IS,  VJc*!B»p.l.  hw  »  rii^t  of  Mtton  agtinit  »h» 
puty  or  pwties  on  whoae  sppUcii«pn  ho  was  appointed  folr  the  feee  due  him  ■■  imchCommliriomr. 
This  was  an  action  by  the"^A|wgnee  of  Wm,;King  McCord,  Esquire,  Circuit 
Judge;  for  his  fees  and  expenses  li^mmissiouer, under  the  Election  Petitions 
Act,  14  &16  Vic,  cap.  1 ;  to  takoe^^fe^  upon  the  cQi^tationof  the  election 
of  Sydney  Bellingham,  by  Lemuel  Cushi^vThe  decl^tion  set  up  the  return 
of  the  sitting  member,  the  petition  against  hi^^  apj^ication  of  the  contesting 
pjirties  t6  the  Election  Committee  of  the  House  of  Ai««aibly  for  the  appointmentof 
a  commissioner ;  the  nomination  and  acceptance  of  MKM'Cord,  his  performince 
of  the  dutie>rt^^"°^  *>^<^F<^ '°  ^  doing,^  and  thftJB"*^"*  of  hiR  claim:  con- 
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.hey  also  pjeadcd  an  oxcoption  .ettin^  ,  „  .h!  "'"  ^'^  ^"^"^'>  5  «»<! 

^o/«,«,  for  Defendants,  cont<indTr»        ^    ^       "'S""**"'*  '•---' 

.Caspecific  modo:of  recovery tr^^^^^^^^^^^ 

of  any  claim  of  this  nature  bvThe  L^L       » '  """""^^  '"  ">«  t«"'ion  ' 

..ou„M„daatoth:;"L'Cu;&^  • 

tuedbl.l.astheonlyktowRichthec':^;^^^^^^^^^^ 

wa.  given  the  iomm^LZ^"'!!  *'''***'"**''  *''*^  •«""«  ^^•""dy  \ 

nnder  the  130th  JtSr      ^       "^  •^^ogn"--nces ««  waa  allowed  witne^i  ^ 

time  h,d  elaysed  previous  to  teTnsS  ''  ''''  "*^"'«'  »'»««» 

5.  L.  C ,  Reports  263.  *       ''""'"  "^  ^^'^  ««ti«"-Powcr.  v.  Bezean. 

5ef/Att««,  for  plaintiff,  replied:— That  hvfh«  lon^i  '      . 
petitions  act,  it  was  declared  that  fW        ^         J-^Oth  section  of  the  elective 
demand  and  receive    rllhe  "lit  eomnnss^ner  shouKl  have  the  right  to 

petition,  npor.  whose  apZ;!:  retd3;:^oil^^^^^^^^^ 

(or  his  fee.,  besides  |.is  travelling  expensl    E  oi'^         V"^  ^' '^"^^ 

««trictions1,H  to  how'the  demand^hou  rre\n^^^^^^ 

right  of  enforcing  payment  bv  an  ordinarv  ^ti^  7u  """'^^  '"'°'"*'*  '^^ 

evev  one  to  whom'a  debt  is'dl  TheTsTl  '  T  ''  *  '''"^^  ""^^'^^  *« 
opon  the  commissioner,  as  by  irtel^roi'T  r^""  ""^  '^'^^^^^^^^ 
the  parties  themselves  who  J^JZZ  or  LT  *''  ""*"  P*^*"«  to 

c-ow«riseastotneplaintirsr:^;ontderdr^  ^ 

i"c™ritic»,M  they  are  not  broeo-l,.  in  „.■;  V-        "*"''"«"  retognizances 

K^dhg.  A.  .„  the  ita w„;  ?' ;. !  CT  ;7  r "°°'^ '° "« 

^^  Attomeys^rDefendant'onshing.  " 
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MONTBBAU  Mth  APEIL.  18M. 

Coram  Dav,  J.,  Smith,  J.,  Ciiadot,  J. 

1*0.661. 

JJfcCiwn,  Appellant,  A  ^rawrfm.  Respondent        . 

APPEAL  F^M  THK  CBCUIt  COURT  FOB  TH.  «T.  40HH'.  CIHCUIT. 

Rente  Viagire. 


/ 


'       '-  .  j_j«  »-.„.i«»na»iv»  Circuit  Court  dtamlMingtdomunor 

Hold.  1.  Ttat  Ml  Appom  will  lie  from  »  Judgniint  rendered  by  »  uroui 

to  %  Deol»r»tloiii.(l)  ,  ,i,«««  el  vre$talion»  not  required  kt  th* 

,.  Th.t  no  «>tldn  will  Ho  for  the  peomjent  otri»0rvM  .e  prm 

5  fferentperiodeof  time  .poclflcd  in  a  Deed  of  Gift  <«<-•<•»••  ,   ,     ,     p.      , 

1  f       ii  -.  rJmiiit  Court  for  the  St.  John's  Circuit 

by   Plaintiff  to  ono  Terence  McOmn  wbo  took  up  the /«« 
Defei.<l«.t,l.i.Vendoe;  inthoOoort  below.  ^toSto^LoBrou^k: 

Thi,  wtion  ««s  mot  by  .  iM/™« ■"/<«*•  '» ''7'  T,*""'"^  EL™ 
,„tiy,  ti...  tb.™  «»  „o  ™ortg.ge  for  0.0  P«J-»  »  »;f  J^  ZZZ 

r:rr:.i5tb-:::;::i::o;^^^^^^^^ 

clothing  in  question.  ,        •  _  > 

The  Court  here  considers  the  demurrer  good.  „„„„t;tv  of  clothinj 

The  Donee  was  bound  to  furnish  for  the  ««»f  »  ^'^^'^  ^"'?  '^^^^^^^ 
to  the  Donor,  but  instead  of  having  ever  called  upon  him  ^   *«  J  '^ 
Do^  clothed  himself  for  a  number  of  years.    It  is  only  -^^  tlie  1^^^^^^^^ 
fo  a  third  party  that  he  claims  a  certain  amount  of  --|fc  ^f^  j'^*"^ 

and  nothing  further  can  be  exacted.  .    ^  vr^   rar   Allaire t 

'we  have  already  decided  a  similar  point  m  the  case  f;-  «*«•  ^^"^^^ 

calash  when  necessary  for  her  immediate  use.    No  Remand  was  e 
them  and  yet  a  pecuniary  value  was  afterwards  asked  for  the  P«"«^  j  »^«™ 
tleTof'years     Such  rights,  if  left  in  abeyan<^.,  cannot  afterwards  bj^l 
verted  into  a  demand  for  mopfey.  '    /. 

:      in  this  cm  and  heard  the  Parties  by  their  Counsel,  and  hanngupont. 

(1)  This  point  wsi  not  contested  by  the  Respondent  upon  the  Pe^^ 
before  the  Superior  Court.  42  Vic,  cap.  38,  sec.  63.     , 


^ 


'V 


e  Petition  in  App 


couu  suPEniEunE,  isJt. 


Mil 


whole  duly  iloliborato<l ;  considering  that  tbcro  is  crro|  in  tbo  taid  Judgmci^t  of 
tho  Court  below  inasmuch  as  tbo  Plaintiff  in  and  by  hts  dcclftratioti  in  tbo  tt^id 
C8U.S0  fyiej  ;  bath  failed  to  allege  tliat  any  demand  was  at  any  tiirtc  made  u[ 
tho  said  Terence  McGinn  by  tbo  said  John  Hrawdern  for  fbo  clothing  incntion6^ 
and  specified  as  "</**  vitemcns  suffinants  et  convenables  jMiur  c/uujue  aahon  de\ 
"Af/iw^e,"  in  tbo  said  declaration,  or  that  bo  tho  said  Tercnco  M'Oinn  was  in 
any  manner  put  en  demeure  so  as  to  enable  the  said  John  Drawdors  to  demand 
and  recover  the  value  of  tbo  sftid  clothing  in  money  from  bim  or  from  any 
ether  person,  or  to  establish  an  bypotbecalion  for  tbo  »amo  upon  the  land  in  tbo 
said  declaration  described,  and  considering  that  by  rcWn  of^tho  matters  urged 
in  support  of  the  said  djfeme  en  droit  and  by  Law ;  tb6  said  declaration  and 
action  of  tbo  said  Tlaintiff  Jobft  Ibawders  ought  td  bavo  been  dismissed ; 
Dotb  rovers,  annul!  and  set  aside  tbo  siUd  Judgment  of  the  Court  below. 

And  tbo  Court  now  hero  proceeding  to  pronounce  the  Judgment  wbicb  tbo^ 
Court  below  ought  to  bavo  rendered  ;  Dotb  maintain  tbo  said  difenae  en  droit 
and  dismiss  tbo  said  action  with  costs,  &g.  „         j^ 

Demurrer  maintained  and  action  dismissed.  ' 

i>oA<T/y,  Attorney  for  Appellant.  ,  ,  '     • 

Delaijrave,  Attorney  for  Uespondcut.  A 

(P.R.L.)    ;    ....       ■  '         •  :  •     ; 

MONTREAL,  21  MAR^  1857. 

.    Corajtt  Day,  J.,  MoNDKLBT,  J.,  Chabot,  J.       .      < 

No.  577.  ,•       .     "       ^,  ■ 

Mead  V.  Reipcrt  et  al.,  et  Bouthillier,  Ojtpoi^nt.  \  ^ 

Jug6 ;— quo  lo  Protbonotairo  est  tenu  do  dresser  un  rapport  do  collocation  des  deniers  rapporUs  d^ant 
Is  Cour,  quoiqu'U  n'y  alt  qu'un  soul  Opposant ;  si  los  partlet  int«rcss(ies  no  s'accordcnt  pas  sur%^^. 
tcncur  du  la  motion  &  6tre  ftiito  pour  la  distribution  do  cca  donien.  4Uii- 

Le  Sh6rif  du  District  do  Monti-fial  a«nt  fait  Son  rapport  k.  la  Cour,  sull^* 
Writ  de  Bonis  6m8n6  en  cette  cause  c^|fe  lea  bicns-moublea  d'un  des  D6fen--  ' 
deunj  et  commo  par  co  rapport  il  6tait  constats ;  tyie  la  sommo  de  £44  148.  avait 
6t6  pr61ev6e  par  la  vente  des  biens-meubles  du  D6fendcur  Reiport-;  I'Opposant 
Bouthillier  produisit  une  opposition  afin  de  conscrver  par  laquellc  il  r^clamait 
cette  somme  par  priyil6ge  pour  loyer.    Cette  Opposition  fut  la  seule  opposition 
produitc  dans  la  cause.    Apr^s  I'expiration  dca  ddlais  pour  produiro  Opposition, 
I'opposant  donna  avis  au  Demandeur  qu'il  fcrait  motion  devant  la  Cour  le  20 
Mars  1857,  pour  6tre  pay6  par  privilege  de  bailleur,  du  montant  entier  pr61ev6 
par  le  Sh6rif.    Cette  motion  ayant  6t6  con  testae  par  le  Demandeur  qui  preten- 
,  dait  qu'il  avait  droit  il  scs  frais  d'ex6cution  ot  m6me  k  $es  frais  d'action,  et  qu'en 
iDutre  il  lui  Stait  loisiblo  de  contcster  cette  opposition  en  aiioun  temps  jusqu'ji 
«a collocation  definitive;  Is^ur  par  son  jugement  rendu  le  21  Mars  ISSTv  &., 
rejetS  la  motion  en  ordonnant  aux  parties  de  faire  dresser  un  rapport  de  distri- 
bution par  le  greflSersuirant  lecours  ordinaire  de  UT  pratique. 

2>ay  e(  Oam/>,  pour  les  Demandeors.  ^^ 

De  J?/eury,  pour  rOpposant. 

I  I  --  Motion  rejet6e. 

(PaB.  L.)  .-*»<. 


MoOlaa 

r. 
Drawdtn. 
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MONTREAL.  IHTil  AI'RII<,  IIU7. 

Coram  Dat,  J.,  Hxitii,  J.,  Mondklet,  J. 

7'ke  fimcon  Life  and  Fire  A»suruHe«  Company  of  Lotuhn,  v.  Whijddon. 

IIcl<l,  lo.  tliat  •  IMaiiitiir  innjr  |)la«4  now  tu-U  u  inattor  of  «wtoppi>t  to  tlio  alli-Katloni  uf  an  »*jt*plion 

i\  lajhrm*. 
to.  The  iiiiflU'.U>ru'.v  oftliOMifkctii  UMtopiilnft  tlifl  d<>roii(l»nt  flrou  Kuatolnliig  hit  cicopttoi^by  the  »lla< 

trntloim  objci'titl  to,  cannot  bo  trii'd  by  uiotlnn.  '      / 

•  y . 

The  I'lHintifl'H  ill  thin  oiiiHO  tiniintiioil  in  their  dwl^irntion  tho  cliarnctur  of  « 
corporiito  body,  incorpioratcd  under  ii  gcnetiil  Iftw  of  Orent  JtritMin  providing  for 
tho  incorporation  of  joint  Ht,ock  companies:  but  did  not  nllcf^n  the  dHnilH  of  tlio 
mode  by  which  thoy  liJid  fcccii  so  incorporated.  The  (Jefendant  was  Ktiitcd  to 
have  been  their  ngont(ttrid  tlio  action  was  fur  a  babince  of  moneys  repnining  in 
Lin  hnndH  )tH  Kiich  nrront.  ^ 

JVn  exception  A  la  forme  was  fylcd  by  tfie  defendant,  on  tlio  ground  ithnt  tho 
declaration  should  imvo  contained  the  title  and  description  of  the  statute  under 
which  tho  incorporation  had  taken  place:  and  tho  detail*  of  the  proceedings 
which  the  Company  had  taken  to  incorphrate  itsslf. 

The  Plaintiff  replied  to  this  exception  by  alleging  tho  appointment  by  thvm 
in  their  corporate  capacity  of  tlio  defendant  as  their  agent,  his  acceptiince  of  the 
offlco,  his  reception  in  that  quality,  of  largo  sums  of  mpnoy  for  the  corporation; 
.  of  which  tho  sum  now  claimed  formed  part ;  and  his  acknowledgment  that  the 
balance  sued  for  was  duo.  That  under  such  circumstances  ho  waa^estopped  from 
denying  their  incorporation,  and  could  therefore  have  no  interest  in  demanding 
the  particulars  of  it. 

Tho  defendant  moved  to  reject  the  substantive  allegations 'of  tho  plea,  as 
forming  a  departure  from  tho  declaration,  .'  i^ 

Hemming  for  defendant  contended  that^itAvas  impossible  to  jaxh.  issue  with 
tho  Plaintiff  till  means  were  afforded  tho  defendant  of  knowing  with  whom  be 
had  to  deal.  Without  the  particulars,  the  want  of  which  w^objected  to  in  the 
exception  a  la  forme  tho  identity  of  the  Plaintiffs  was  notrsufficiently  established. 
The  Plaintiff  had  introduced  new  facts  into'BiS/atiswer  to  the  exception  for 
'  tbe  purpose  of  supplying  ^hese  defects  in  hia.  d^Iaration,  which  thci^Uourt  could 
not  pennit;  as  the  declaration  must  stand  ^fatl  upon  its  own  allegations,  and 
cannot  be  strcilghthcned  by  extraneous  mattor  introduced  with  an  answer  to  an 
exception.  / 

^6&o(t  for  Plaintiff  urged  th^fthe  new  facts  alleged  in  the  Answer  to  the 
exception  d  la  forme  were  only  introduced  to  shew  that  the  declaration 
was  not  defective ;  or  in  other  words  to  shew  that  defendant  had  no  right 
to  demand  the  infoi;mation  of  which  he  compluned  of.  ft  was  an  iinswer 
explaining  the  defendant's  position  in  regard  to  the  Plaintiffs,  and  claiming  that 
the  defendiint  was  estopped  by  that  position  from  making  such  objections.  JThe 
answer  set  np  that  the  defendant  had  been  appointed  and  had  a<;ited  for  a  length 
of  time  as  the  Insurance  agent  of  the  Plaintiffs  in  Montreal;  that  he  had  con- 
tracted with  them ;  insured  for  them,  received  premiams  for  them,  and  held 
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hom  forth,  n .  «  ««^«if  Vrfy  till  he  left  their  employ ,  Th.t  hi  h«.l  rendore,!  TlUlw«o„i«. 
thcm«nnmunN.ewk8:th«  M.nco  in  tholr  favor  whi«h  wa,  now  muxl  for : S^'d^S;.^" 
nn.l  Umt  it  ua.  c«y|^  *^t.b1Uh  J,y  .mhority  the  proponitlon  thai  a  pomon°''"'T 
hold.ng  „.ch  relations  to  a  corporation  cannot  deny  or  put   in  Imuo  tho  corpo-     '"'''^^ 
rate  capacity  of  hm  omplc^cn,.     (Day,  ^.-Thoro  would  probably  bo  littlo 
doubt  of  tholcorrectncs.  of  your  propoaition  if  thi.  wore  not  a  foreign  oof- 
poration.     I  ri,,,   not  prepared,  to  , ay  hoyorer  that  any  valid  diatinctidn  to 
take  tluH  ca.0  Ut  6f  the  ffoncral  rule  could,  bo  ba«od  upon  that  ..ircum.tance.) 
Iho  prmc.ph,    contended  f..r  docn  npt  almitof  m.ch  a  .lia«„ction.     U  \n  not 
1.cc_aM«oth«Co,rtc«n  bo  proH<.mo.|  to  have  a  knowledge  of  tho  oxiHtcnco  of 
native  c<.rporatA,„«,  that  tho  rulb  i.  onfurcpd ;  but  because  an  agent  employed 
by  H  pnnnpal  u\  a  .rortain  .piality,  to  receive  monies  for  Kim,  and  actually  re- 
coivmg  «ucl.  monioH  cann<»t  afterwards  withhold  tho«o  monica  from  hi,  employer     " 
by  donyln^r  the  very  ,p,«!ity  „„.ler  which  ho  o^tnined  authoritv  to  receive  them 
But  thodijousHion  of  the  Hu%.io«f,y  of  the  allegation,  of  the  answer  to  conntitute 
an  e«top,,el,  n,„8t  take  place  under  a  law  i.sue^  and  tho  Court  can  now  only  , ay 
whether  those  allogatioa,  are  regular  or  not,  oa  tendering  an  issue  whether  of     ' 
law  or  of  fact —  „ 

Day;  J.  The  ailcsntions  of  tho  answer  to  tho  exception  d  la  forme,  appear  to 
theCourt  to  bo  quite  admissible.  The  I'laintiff's  declaration  haa  boon  objected  to 
as  not  contnimng  ceHain  allegation,  which  tho  defendant  contend,  are  necessary 
to  enable  hm.  to  plead  to  it.  The  Plaintiff,  allege  new  fact,  a,  a  ba«i,  for 
what  they  asHcrt  to  be  a  legal  conclusion  from  those  factis  viz.  that  tho  defend- 
ant has  no  right  to  object  to  tho  alleged  omission,  in  the  declaration.  Thus 
an  issue  „  offered  which  tho  defendant  may  accept  either  upon  tho  truth  of  the 
llaintifr,  allegation,  in  his  answer,  their  sufficiency  in  law,  or  both.  Tho  suffl 
cency  of  thco  fact,  as  constituting  an  estoppel  of  the  defendant  from  exceptinir 
as  ho  doe,  to  Uie  declaration,  cannot  bo  tried  by  motion,  ,.nd  upon  th.t  point  .  -  ' 
therefore  the  Cobrt  offers  no  opinion. 

The  motion  must  be  dismissed.  '        .  v 

Abbott  d-  Baker,  for  Plaintiffs. 

Hemming  <k  Lunn,  for  Defendant. 
M./.C.A.) 
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■\  MONTEBAL,  80TH  APEILi  1887. 

-  Coram  Day,  J.,  Mondklst,  J.,  Chabot,  J. 

'       No.MJT. 

SoueherviUe,  y.  The  Grand  Trunk  Sailway  Company. 

""ll^ffllt^^^**""/  '*:J"^*'"  "":!?'  Vic,  clup.  15. :««.«.  «ulM  and  U  vie,  chap.  51 
«o.  88.  •ppM»  to  c^n.  for  duugw  oMued  hj  ntgVgmM  of  the  rnxnaU  of  the  coipwy  In 

^'*°*)^"*5*T™'"*'*  collected  on  the  Uneof  railiMd.  being  the  final  «rt  S  tSeln" 
■tructionoftheOra^^TninlrlUUwiy.  . ---o        >»«•■»•  w  uw  eon- 

the  acUon  of  the  plaintiff  waa  instituted  in  June,  1866,  to  recover  from  the 
defendants,  £84  7s.  6d.    The  declaration  set  np  that  the  pUintiff  on  or  about 
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BottohmiU.   th«  20tl.  Juno  T885,  had  350  cord,  of  wood  pUccd  ftn  the  \\m  of  tho  d«f«i.dnnl  % 

Th«o~»i     roiul  in  the  c«unly  of  ArlhHhri»kft  wlUi  their  pcrmiMion;  that  tho\  C*on.|Miny, 

■^mSlT^hy  thoir  «KonU,or  p«r.on.  acting  un.h.r  their  control  and  re.poniaiity,  had   ' 

imprudently,  and  with  groM  and  mftUciou«nt)g1iK«nco  Kit  flro  to  wood  and  other 

Inflanjinablo  maUriaU  In  Uio  noigbourhooil  o/  tho  plHinUir«  woo<l,.  which  waa  in 

conio<iuonco  dcHlroyod,  and  w«»  of  the  valu«of.£84  7^  Od,,  which  the  dofendanU 

wore  litthlo  to  pay.  V  '      ^  "-  .       ' 

■     Tliodofondantufylod  thrcoplvan  to  .tho  action.  / 

Tho  flrat  pica  waa  a  picft  of  prdiciiplion  of  aix  inontha  under  tho  Stntutwa  14 
and  15  Vict.,  chap.  51,  and  10  Vict  cap«.  30  and  70. 

Tho  Mcond  plea  «t«ted  in  effect,  tliflt  tho  wo<id  of  tho  plaintiff  hiwl  not  been 
'     T  deiitroytul  by  tho  act  or  <auU  of  tlio  Company,  or  their  oinployeen,  but  tho  flro 

was  communicalod  from  tlio  flro  of  the  adjacent  propriotorH,  tlnit  Cho  i.laintiff 
"^^  himself  had  imputed  the  cause  of  tho  flrd  to  certain  individualu,  whom  he  called 

"  contractors."  '     - 

ll         'i'  The  third  plea  waa  ht/^/mw  en ybr^^^  •  ^^ 

The  plaintiff  answered  by  a  demurwr  to  4ho  first  plea,  and  in  addition,  gono- 
rally  to  all  the  picas  j—ainj^  the  demurrer  tg/tho^rst  ploa' would  apiH;nr  to  have 
been  maintained  by  cons^t  of  tho  parties.         .     '    .  '    .     ■  ^ .      . 

Tho  parties  then  wont  to  evidence,  and  finally  were  hclrd,  on  the  merits,  and 
judgement  was  now  rendered. 

Day,  J^  Tills  is  a  very  interesting  casfe ;  a  flr,o  was  put  to  the  buslies  encuin-  . 
bering  tho  railM)4)^  which  comijiijiwattidto  wood  of  the  Plaintiff.  Tho  action  ■  ^ 
is  brouAt  vcryj\i^ly  a  year  after  the  damage  sustained.  •  '        v      '* 

By  tflNW  VicH  ch.  25,  and  14  and  15  Vic.  ch.  51,  a  proscription  of  6'\inonths 
is  established  against  certain  classes  o^ cases  of  damages.  ^    - 

This  point;  whether  tho  right jof  action  was  prescribed  by  the  lapse  cPsix 
months  was  only  raised  at  argument;  but  has  not  been  pleaded. 

Wo  have  now  before  us  only  tho  general"  issue.  There  was  an  cxccptjon  rais- 
ing  this  point,  and  a  demurrer  having  been  filed  to  it,  was  maintained  by  the 
consent  of  parties,  it  seems,  as  we  have  no  note  of  it.  This  oxception  moreover 
is  not  signed  and  does  not  allude  to  tho  statutes  in  questidn  and  tho  demurrer 
contains  no  reasons,  so  that  both  ought  to  hAve  been  rejected.  - 

The  question  now  before  the  Court  is  whether  this  limitation  of  the  action,  is 
available  to  the  defendants  under  the  general  issue.  Wo  think  it  is  under  the 
statute.  There  is  a  difference  between  this  case  and  the  others  already  brought  for  ^ 
pefSinal  injuries, '  under  the  terms  of  the  statutes  already  referred  to.  The 
damages  arising  out  of  personal  injuriea  constitute  one  class  of  cases,  and  there 
exists  a  second  class  of  cases  under  the  terms  of  these  statutes.    „ 

This  is  an  action  fbr  the  recovery  of  damages  for  wood  burnt  of  th|,Plaintifl'8. 
A  firo  was  put  to  hciJps  of  rubbish  on  the  toad  of  the  Defendants.  It  was  the 
last  act  for  the  completion  of  the  road.  The  servants  of  the  Company  have 
done  an  act  in  tie  execution  of  their  duty  which  gives  a  right  of  action  to  Plain- 
tiff. By  the  8  Vic.  ch.  25,  sec.  49,  and  the  14  and  IS-Vic.  ch.  51  sec.  20,  the 
Company  is  responsible  for  a  vast  number  of  operatives  who  are  p^id  as  soon 
as  their  contract  is  conipleted.     If  the  prescription  of  six  months  did  not  exist 
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»o  met  .luih  oMiM  mi.l  If  tKo  «oinp»ny '  wp.  M»iK>n«iblo  for  uaeh  ,iiunigfiti  Bowhmm. 
■hiring  30  ymn,  it  would  bo  ^.m)  lata  for^iho  Compftny  to  wago  tlioir  r««;oiirw    Th-Orwd 

irniilMi  innh  niteimtlvmi  wkn  ■v«'...«t*..>.l  .11    .1..  Traiik  lUllw*/ 


Hgnimt  anch  oiH»nitiv«i  who  «ro'iioitU«r«>il  nil  over  tlio  country. 

The  17th  «ection  of  the  8th  Vlclorinch.  25,  vruicti  {hoiatno  proviaionmui  thoM ' 
rontnincl'  in  the  40th  nootibn  of  tlio  Mino  not,  but  it  onn  b#  qwiily  ««pfliin«<l. 
.  Tho  iM.oii„n«  provio.h  to  th<i  ITth.gJje  tho  nncoMiiry  power*  to  llio  Company  for 
•cqiiiring  tho  Im\|<Ir  nccomry  for  the  building  of  thnir  road  iin.I  when  having 
Ifot  throygh,  then  tho  pre^^criptlon  againtt  the  ^emo<liM  concerning  that  part  of 
th*  art  in  onacfofl  In  tho  l7th  «c(!ti.)n. 

-The  act  tlioii  goflu  on  for  general  purpmow  and  rteponU  iu  pfovlnionii  confiern- 
ing  prccriptlon  in  tlio'4Dth  (action.  'No  other  dlnw  of  cawm  thor«ft)ro  can  be 
(•oUtcniplated'thftu  tho  one  now^M-foro  tli«  court,  v\i'.  damngcs  cauiHid  by  ser- 
vnntu  of  tho  (^oijipany.  -"".'. 

Afontfelet,  J:    JT\m  qiiwtion  underwent  a  coniiidorablo  dincumion  in  tho 
<im4rl     It  id  very  important  that  the  juripprudenco  should  to  well  «ottlo«l,  b»' 
the  r«il-road«  arc  now  becoming  numcroiiH  in  tlw  country,  and  will  give  riiw  tba 
vifrlcty  of  ciwos.    The  difflculty  wnn  whcther*t4ioro  \n  more  tljan  two  claMca  of 
ftmn  tontomplatod  by  tlio  Htatutory  onactmonth.    Ono  difflculty  alno  anno  as    . 
\oihp  itrociditre  which  .prcsontwl-  itself  before  tho  court  as  to  tho  plendinga  as 
'  they  now  stand  ;  bufthc  majority  of  tho  Courtis  of  opinion  that  the  procedure 
docs  not  present  any  cototradiction  between   the  Judgments  ^adjudicating  upon 
tho  rights  of  the  parties  in  tho  cause. 

Prescription  maintained ;  action  disfnissed. 
Doutr'e  and  Danust,  Attorneys  fbt  Plaintiff.  * 

C«r/ifn  (in(/i?«-<A*/o<,  Attorneys  for  DofendantiJ 

(p.u.L.)  *^^  '    -  .     ^ 

\      (r.w.T.)     '  .  '  ,♦■■.'■-■  "^    '^  - 
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No.  2»7.  -  • 

,^  C'onMft  DaVjjJ^,  Smith,  J.,  Chabot,  J.  •     ■ 

1  Buchanqtiif  <6  al.,  v.  Cormack. 

MKDIOAL  ATTBITDANCK — MXDIOINKS — PRKSORIPTIOir. 

Held,  1o.— That  tho  pH»  of  prMoriptlon  imder  10  and  11  VlotorU  csp.  11,  cumot  b/invokod  agaiiMt  the 

Mtlon  ofa  phjrilcUn  for  profouioiutl  icrvicei  and  Dicdioinoa. 
to.  That  the  PlaljitKr  may  by  (nterrogatoriei  turfaiU  H  artieUa  demand  the  oath  6t  the  defendant  1b 

ropport  of  a  plea  of  .payment  attd>|iirtiMription  under  116th  art  <^  the  Oiutom  of  Fkrls  by  wfai^ 

plea  he  tenden  oath  in  prool^of 'wyment.  v 

The  Plaintiffs  instituted  the>>  action,  Janet  Buchanan  one  gtAem,  as  haTing 
been  commune  en  fitmaSwith  the  late  Michael  McCulloch,  Doctor  of  Medicine, 
fid  the  other  Plaintiffs  as  heirs  at  law  of  the  lato  Michael  McCuUooh,  against 
the  Defendant,  to  recover  from  him  £31  alleged  to  be^due  by  the  Defendant  tq 
the  said  Michael  McCulloch,  for  profeeaional  services  as  phyrician  and  snigeon 
and  medicines  and  drugs  by  the  latter  rendered  and  furnished  to  the  defendant 
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JSttohfnan  et  A, 
Connack,  ^ 

■  -  1 
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The  Defendant fylcd  three  pleas  to  tho action.  -a.,  ,    , 

The  first  plea  alleged  that  the  causes  of  actibn  stated  in  the  Plaintiffs  decla- 
ration  were  a  commercial  matter,  that  they  did  not  accrue  nor  did  the  Defen- 
dant  promise  as  complained  against  him  within  six  years  next  J)eiore  the  inst.- 
tution  of  the  action  whereby  they  were  barred  and  presQribed  by  virtue  of  the 
Statute  10  and  11  Viclioriacap.il.  .     .        ,    i 

The  second  plea  averred  payment  long  before  the  institution  of  the  action, 
that  more  than  a  year  had  elapseii  between  the  professional  services  and  the 
furnishing  of  the  medicines  mentioned  in  the  declaration  of  the  Plaintifts,  that 
according  to  the  article  of  the  Custom  of  ^aris,  which  the  Defendant  invoked, 
the  action  of  the  Plaintiffs  ought  to  have  been  instituted  ^yithln>e  year,  after 
which  no  action  could  be  maintained  in  the  premises  nc  sml  recevables  lea  dlts 
-Demandeur8,ani  the  Defendant  therefore  invoked  the  prescription  of  one  year, 
Prescription  d'un  an,  by  virtue •vshereof  the  Plaintiff's  action  was  barred  and 
prescribed ;  and  of  the  payment  the  Defendant  tendered  and  offered  to  make 

oath. 

The  third  plea  was  a  defense  en  fait. 

After  issue  joined  and  evidence  taken,  the  parties  were  heard  on  the  merits, 
and  the  judgment  of  the  Court  was  now  given.  ;. 

J.  Day,  J.  The  p&t  plea  in  this  case  merely  applies  to  the  medicines  and  as 
they  are  gnly  an  incident  in  the  professional  services,  it  cannot  be  maintained. 
"  The  seemd  plea  invokes,  the  prescription  of  a  year  under  the  Custom  of  Paris, 
and  has  tendered  the  oath  of  the  Defendant  that  he  has  paid  all  he  owed ;  but 
Vhen  examined  by  interrogatories  sur  fails  et  articles,  he  says  ^'  I  think  I  have 
paid."    This  will  not  do,  and  judgment  go^  for  Plaintiff. 

Rose  &  Monk,  Attorneys  for  Plaintiffs. 

Cross  <&  Bancroft,  Attorneys  for  Defijndant." 

(F.W.T.) 


\   ■  ■ 
i   ■■  - 
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With  regard  to  the  tendier  of  oath  in  support  of  the  prescription,  the  practice  in  the 
District  of  Montreal  would  appear  to  have  been  for  tlie  Plaintiflf  to  take  a  rule  upon  the 
Defeiidaiit  to  make  oath.  On  reference  toth^  "Orand  Coutumjer,"  tome  2,  p.  527,  no. 
6  the  "  Mrment  dfciioire"  is  spoken  of  in  the  commentary  on  the  125th  Art.  of  the  Custom 
of  Paris.  The  words  of  the  commentator  ate  as  follows:  "  apres  plusieurs  contesta- 
«« lions  ni&es  sur  ce  siyet,  il  a  6t6  enfin  jug6,  et  cela  passe  &  present  pour  constant  dans 
«  i'nsage,  que  le  D^fendeur  est  oblige  d'aflSrmer  le  payement,  pourvu  qu'on  lui  d6fere  le 
"  serment  dicisoire,  et  noil  autrement." 

It  is  further  to  be  observed  that  the  prescription  undejr  the  125th  Article  of  the  Cus- 
tom of  Paris  has  been  taken  away  and  a  prescription  of  five  years  substituted  by  10  and 
il  Vict*  cap.  26,  sec.  16 ;  which  is  in  the  following  words :  "  And  bo  it  enacted  that  so 
"much  of  any  law  heretofore  in  force  in  Lower  Canada,  as  may  have  fixed  tfie  period  of 
*«  prescription  with  regard  to  the  clai&  (demands)  of  any  person  duly  licensed  to  prac- 
>  "  ^ise  pliysic,  surgery'or  midwifery,  for  professional  services,  attendance  or  medicinCj 
«  Blwll  be  and  is  hejftby  repealed ;  and  any  such  claim  shall  be  prfiscribed  b:j;  the  lapse 
"  of  fiv6  yi&B  from  Buch  attendance,  awTiee  or  -nediein*  fagBishedy-withont-aay  jict- 
"  having  been  done  to  interrupt  the  prescription,  and  not  before;  Provided  always, 
«« that  nothiilg  herein  contained  shall  be  construed  to  retiive  any  such  claim  actually 
«•  preBcribed  before  the  pas^g  of  this  Act"— [Bmtobs  Nora.]     ^     __ _ 
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MONJBEATi.  SOxn  April,  1887. 

Coram  S.\(Tth,  J.,  Chadot,  J. 

No.  657. 

•     -  Piatt  et  al.;  V.  Piatt  it  aL 

•Held,  that  tlio  concliuilon  in  n  (Icelaratioii  simply  nnvjiniy  that  coHaln  land  bo  dpclwcd  hypothecated 
■dcficth'r°""  '•"""""*"''•  *'"'<"•*  "''"'8  *'■»'  tho  randfmay  bo  sold  in  ordinary  coiuS.uXhnicaUy 

This  was  an  action  for  the  rccov%.of  a  special  legacy,  and  the  declaration, 
after  praying  for  the  personal  condemnation  of  the  Defendants,  asked  that  a 
certain  piece  of  land  therein  described  piighrbo  "  declared  mortgaged  hypo- 
"  thecated  and  affected  for  the  said  payment  in  debt  interest  and  costs."  ' 

Smithf  J.,  This  is  an  amicable  action,  so  far  as  the  amount  settled  between 
the  parties  as  being  due  is  concerned,  and  judgment  therefore  goes  for  the 
amount.so  adjusted,  but  it  is  quite  impossible  to  grant  the  hypothecaiy  portion 
of  the  Plaintiff's  conclusions,  in  the  form  in  whicli  it  is  drawn,  simply .  praying 
that  the  land  be  declared  hypothecated,  withoiugtecing  to  have  it  sold  in  due 

Ibis  DJU^Wj 


and  ordinary  coui-so  and  consequeijtiy 
rejected.       .  ~ 


is  pairTjf  Ihe  conclusions  must  be 


Cross  d-  Bancroft,  Attorneys  for  Plaintiffs. 
Abbott  d'  Baker,  Attorneys  for  Defendants. 
(s;b.) 


Judgment  accordingly.' 


,       "  '  ~        MONTREAL,  SOTH  April,  1857. 

Coram  Dat,  J,,  ^mitu,  J.,  Ciiabot,  J. 

.     *  No.«. 

,'  Lyman  et  al^  V.  Chamard.  V  . 

"  Wt'**l??«^h^"E."?'iif  ?<?/">•««.  setting  forth  that  Defendant  is  described  in  the  writ  of  summons  as 
»n,in;;fi?  "'""*l."""'''J^•.'?''""■"'^''  ho  in  fact  lives  ^n  the  Parish jrf.St.  Hyacinthe  lo  ConfcsMu7 
Md  that  tliero  are  three  (Iistinct  pLiccs  or  localities  in  the  Distrii^^Iontreal  &n  i^Stvolv" 
fesem^frbad  in  lawr'"***"'  """  ^'*"'^'  °'  ^'-  "^'^^'ntho,  and  the  ParishTst.  HjTc?n«io*to  Con^ 

This  was  a  hearing  en  Droit  raised,  by  an  answer  in  law  to  an  exception  <^  la 
forme  fylcd  by  the  Defendant. 

The  exception  alleged,  that  at  the  time  of  the  issuing  and  service  of  the  writ 
of  summons  and  for  a  long  time  before,  the  Defendant  had  resided  in  the  Parish 
of  St.  Ilyacinthe  Ic  Confesseur,  in  the  District  of  Montreal,  whereas  in  the  writ 
of  summons  he  is  only  described  as  of  "St.  Hyacinthe**  simply;  that  there  arc 
three  distinct^and  separate  places  or  localities  in  the  -District  respectively  known 
as  the  Town  of  St.  Ilyacinthe,  *he  Parish  of  St.  Hyacinthe,  and  the  Parish  of 
St.  Ilyacinthe  le  Confesseur,  and  that  there  ^as  no  place  qf  the  designation 
given  nn  the  writ.  " 

To  this  exception  the  Plaintiffs  fyled  an  answer  in  law  to  the  effect,  that  the 
designation  given  in  the  writ  ^as  sufficient  for  all  legal  purposes. 

Day,  J.,  The  Court  sees  nothing  in  the  point  attempted  to  be  raised  by  the 
Defend.1    '  .-•-.-- 


$»ntm 


1 ,   ",  >' 


1'': 


i: 


p 


M' 


.-general-^dcgtiwption-in-tb&wFitquite- 


sufficlent. 

Answer  in  law  maintained  and  exception  d  la/orme  dismissed. 
S.  IT.  2>orTOaw,  Attorney  for  Plafntiff.  ■-■■■- 

Laframboise  et  Papineau,  Attorneys  for  Defendant. 

(8..B.)  '  . 
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MONTRfiAL,  30  AVRIL,  1867.  ,  , 

Coram  Day,  J.,  SMmi,W.^CiiABOT,  J. 
No.  aois. 
■  *•  Verdon,  V.  Oroulx. 

tolro.  .  ,,.! 

Lcdomnnaeur  Verdon  ayaut.pon6  nnc  notion  p6litoire  contre  lo  ddfoi^^our    . 
G^/.l  dernier  apres  a^^oir  appolo  «on  garant  eu  cause,  contcsta  noan.,o.n, 
t  denu;nde  de  Verdon  aux  ris,ucs  et  perils  de  son  garant  q.u  -'^^^-^ 
sa  demapde  en  garantic  (1).    La  premi6rQ  oxceptipn  de  Grouh  a  la.t  h  dire    qu 
■rarTdonatioLiu'il  a,U' faite  de  certains  irnmcubles  a  ^ 
Lit  stipul6  CO  qui  suit :  "Les  donatcurs  so  rdservent  pour  en  jou.r  pendant  leur. 
"  vie  du4t  a  titre  de  aonstitut  et  pr^cairq.  la  maison  qui  est  orig6e  sur  la  dite 
"terreen  premier  lieu  ^^signec  avcc  le  privilege  d'aller  demeurer  au  village 
"  quand  bon  leur  semWeri,  apres'trois  ans  de  cc  jour  et  dans  cocoas  les  dn^^ 
»  donataires  .eront  tenus  et  oblig6s  dQ  b^tir  siyr  un  emplacement  >.en  cos    u . 
«  la  rue  principalc  audit  village  de  St.  Laure.»t  clans  Ics  environs  de  legbse, 
"  une  maison,  b&timents  et  dcpendanccs  sembkbles  a  ceux  6rig^^  sur  1  emi>lace- 
"  ment  appartenant  aux  b6riticrs  de  feue  dame  Marie  Desautels,  en  son  vivant 
"  6pouse  de  ieu  sieur  Joseph  Verdon  et  k  tons  ovoncmcnts  la  maison  n^devra 
"  pas  avoir  moins  de  vingt-six  pieds  carr^s,"  „      .   ,.  .i-     ■ 

Que  c'etait  cu  vettu  de'-cette  derniere  disposition,  que  St.  Aubin  avait  mis 
Groiilx  en  possession  do  I'emplaccment  revendiquo  par  Verdon,  que  par  lacte 
de  veke  de  St.  Aubin  a  Verdon  il  6tait  d6clare ;  "  qu'attendft  que  le  d.t  sieur 
^  i^  Qtouix  bccuperait  pr6sentcment  le  dit  emplacement,  il  est  cntendu  entre 
"■leidk^parties  que  le  dit  acqu6;reur  adoptera  k  ses  risques  contre  le  dit  Groulx 
^'telsproc6desqu'iljugera  apropos  pour  lui  foirc  livrer  la  possession,  du  dit  , 
\  emplacement."  Que  cons6quemment  St.  Aubin  n'avait  point  subrog6  Verdou 
dans  aucundroit,  qu'il  n'cn  avait  jamais  6te  mis  en  possession  et  quil  sava. 
qucGroulx-ef6taitalors  en  possessW, ;  et  que  consequemment  i.l  ne  pouvait 

porter  la  pr68ente  action.  (2)  \  ,/    ,  .^      n 

\  Par  sa  seconde  exception,  Groulx  all^guant  les  memes  faits,  pr6tendait  qu  .1 
ivait  acquis  dans  la  maison  6rige^c  sur  cet  emplacement  un  droit  |  habitation, 
droit  reel ;  que  la  vcnte  par  St.  Aubin  k  Verdon  n'avait  pas  eu  1  effet  d  anean- 


i  \(V)  AUToklTfiS  DU  DfiFENDEUR  ST.  AUBIN. 

pjlreste.  Traduction  de  Hulbt,  tome  3,  p.  26,  Pothier,  obligationa  ^a- 2^^^-^^' 


~283,  et  284.    Idem  droit T^BaBHSKon,  tome  47"mrar^3»r^;    ,,   ut  ,,„     7„, 

tati6n,tome9,p.564.    Duranton,  tome  10,  No.  295.    Idem,  tome  11, 1^^140.    Zac 
•harii  2Ade  parUe,  livre  ler  §300,  No.  3.    Salviat,  Usufrmt,  tome  2,  p.  200. 

(2)  2.  L.  C.  R."j>age  7.    Brochu  v.  Fitzback. 
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tir  (1)  et  que  Verdon  n'a'vait  nns'p^ia  \q  droit  do  I'on  expulsor  que  St  Aubin  qui, 
n*aurait  jamais  6t6  fond6  k  le  tiire.  ■■■''  ' 

L<^  demandcur  principal  r6pondit  spdciulemcut  &  ces  exceptions :  quo  cet  acto 
(k  onation  ne  conf6rait  aucun  privilege  ni  droit  au  d6fendcur  jsur  i'emplace- 
incnt,  vft  que  lors  de  sa  passation  St.,  Aubin  n'en  6tait  pas  cncoro  propriotairc  ot 
quo  cet  emplacement  n'y  est  raontionno  que  comme  module  d*un  ^utro^  qui 
dcvait  (ytie  foiirni  dans  le  cas  ou  le  dofendeur  d6sirorait  aller  demeurcr  au  vil- 
lage St.  Laurent,  que  co  n'Stait  qu'un  droit  personnel  qui  ne  pouVait  affecter 
cet  emplacement  d'uno  hypothoque,  privilege  ou  droit  quelconque ;  que  le  dit 
St.  Aubin  pouvait  vcndro  le  dit  emplacement  sans  stipuler  aucune  rd'servo  en 
favour  du  dit  Grouix ;  cnfin  que  la  tradition  feinte  faito  dans  I'acte  do  vente  do 
St.  Aubin  a  Grouix,  est  sufHsanto  en  loi  pour  p^rmottre  au  dit  Verdon  d'avoir 
rccours  h  Taction  intentee  par  lui  contro  le  dit  Grofti:13c ;  qui  n'en  est  en  posses- 
sion que  d'une  maniore  pr6caire.  "Les  parties  proc6derent  k  laprouve  de  leurs 
all^gu6s  rt'spectifs.  Le  dofendeur  principal  Grouix  prouva  par  t^moins  qu'il 
avait  etc  mis  en  possession  de  cette  maison  origco  sur  I'emplaccment  par  St. 
Aubin  qui  y  avait  transport6  tons  les  meublcs  de  Grouix. 

Le  demaudeur  Verdon  6tafit  dec6d6  durant  le  cours  de  I'instance,  sa  veuve  en 
sa  qualite  do  legataire-universellc  do  son  mavi,  reprit  I'instance. 

Smith,  J.  Le  d6fendeur  Grouix,  couteste  cette  action  p6titoiro  par  une 
exception  dans  laqucUe  il  invoque  un  droit  d'habitation',  et  pr6tcnd  que  c'est  un 
droit  reel  qu'il  a  le  droit  d'exercer.  II  n'est  pas  n6cessairo  dans  cotte  cause  da 
savoir  si  le  droit  d'habitation  est  un  droit  r^el  ou  personnel ;  il  suffit  d'examinor 
la  donation  pour  la  decision  que  I'on  est  appole  k  rendre  on  cette  cause. 

Lorsque  la  donation  fut  faite  a  St.  Aubirr,"  Grouix  demeurait  sur  un  dos  terrains 
Jonnes.  II  est  vrai  que  par  une  stipulation  por,t6e  dans  I'acto  de  donation, 
Grouix  s'est  reserve  le  droit  d'aller  dcmcucer  au  village,  mais  il  n'est  pas  prouv6 
qu'il  ait  jamais  mis  son  donataire  en  demeuro  de.  lui  foufnir  une  maison  au 
village,  et  cello  qu'il  y  occupe  n'est  pas  cello  stipuloo  en  I'acte  do  donation  et 
rien  ne  fait  voir  qu'il  ait  jamais  Gxerc6  co  droit.  En  con§6quenco,  les  conclu- 
sions du  demandour  lui  sont  accordees.  : 

Le  jugemont  esj;  iqotiv6  comme  suit :  -• 

"  The  Court  having  heard  the  Plaintiff  par  reprise  cVinstance  and  the  defei^ 
dant ;  by  their  counsel  upon  the  merits  of  this  cause,  examined  the  proceedings 
and  proof  of  Record,  and  having  deliberated  thereon,  considering  that  the  said 
Defendant  hath  failed  to  cstabHsh  By  legal  and  sufficient  evidence  that  the  lot 
of  land  and  premises  sought  to  be  recovered  in-  and  by  the  present  action,  was 
charged  with  any  droit  d^ habitation  as  claimed  under  the  Donation,  invoked  by 
the  said/ Defendant  by  reason  of  which  the  said  Plaintiff  can  bo  barred  or  pre- 
vented from  having  and  maintaining  the  conclusions  of  his  said  Declaration  and 
action ;  doih  overrule  and  set  aside  the  exceptions  filed  by  the  said  Defendant 
and  doth  adjuge  and  condemn  the  said  Defendant  within  15  days  after  service 


Verdon 

V. 

Orouh. 


"* 


5 


.f*' 

■^ 


(1)  Domat,  liv.  1,  tit.  2,  sec.  2,  Nos.  1,  9  et  11,  6  Proudhon,  traits  de  I'usufruit,  chap. 
$1 ;  eh.  62,  No.  2891,  Proudhon,  Dbmaine  ^g^^pri^t^,  2  vol.,  No.  ?04,  No.  706,  1, 
Despeisses,  p.  642. 
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upon  liiin  of  (his  jiulgemcnt,  to  quit,  abandon  and  deliver  up  to  the  said  Plain- 
tiff par  reprise  iV Instance  tho  possession  and  enjoyment  of  the  emplacement 
house  and  premises  mentioned  and  described  in  the  declaration  in  this  cause  &c." 
Pdleticr  et  Bilanger.  Avocats  du  Demandcuf  et  Demanderessc  par  reprise 
d'in«tancc.  -      *''\^'{'>:" 

Lafrenaye  et  Papin.    Avocata  du  D6fendcur.  ^  "       '  ' 

DoHtre  et  Daotiat,  Avocats  du  d6fehdeur  en  garantic  St.  Aubin. 

^p.  R.  L.)  ;  •, 


"  '■■"    \         MONTREAL,  30  AVRIL,  185T. 

\^oram  Day,  i.,  Smith,  J.,  Cuadot,  J. 

.  0  ,  ■  ■  .  ■ 

No.  308.  . 

Dumontet  al..,v.  Chaurette.  r 

Jugi;;— que  Taction  on  oihibition  da  titrosost  maintciknt  proscrito  ot  abolio  par  lo  statut  provincial 
abolisaant  lc9  lods  ct  vontcs,  18  Vic,  cli.  103,  sec.  3.  '  ■"  W' ..', 

A  Lts  Demandeurs,  seigneurs  do  la  seigneStHjcles  Miles-Isles,  situoe  dans  le 
Di,stnct  de  Montreal,  ayant  actionne  le  DefendehSsCn  exhibition  de  titrcS  on 
coiiformite  aux  dispositions  contenues  jJans  les  articles^^  et  11  do4{t  Coutnmc 
de  Pans,  devant  la  Cour  de  Circuit  du  Circuit  du  Lac  des  Deux-Montagncs,  ce 
dernier  evoqua  la  cause  devant  la  Cour  Supcrieure  a  Montr6al,  et  cette  Evocation 
ayajit  6t6  admisc  ;  il  ropondit  a  cette  demande  par  unc  defense  niant  le  droit  ^ 
d'action  formulo  par  Ic  Demandeur. 

Dci^jJ.    Uno  telle  action  n'exi^te  plus  dcpuis  la  passation  de  la  loi  de  1865, 
.18  Vic^jch.  103  qui  a  aboK  les  droits  dc  lods  ct  ventcssur  les  mutations. 

L'amendc  n'est  plus  due,  car  avec  I'abolition  des  lods  ct  vcntes  ont  disparu  tous 
les  droits  que  le  seigneur  possedait  ant6ricurcment  pour  obtcnir  les  nioycns  d'en 
t'tre  payo.  Pothi«r,  vers  la  fin  de  son  traito  des  fiefs  (litre  dos  cens,  sec.  3,)  discute 
la  doctrine  do  rexhibition  de  titres  et  deraontre  que  la  fin  ultorieure  de  cette 
demande  est  de  la  pftrt  du  seigneur  de  s'assjarer  si  le  litre  du  nouvel  acqu6reur, 
est  un  litre  qui  doiino  ouverlure  an  profit  de  vente.  Maintenant,  sous  I'empire 
de  la  nouvelleloi  deja  citce,  le  seigiieur  ne  possedc  plus  cet  int6retet  son  action 
n'embrasse  aucun  objet  legal  ct  serait  frustratoire,  en  sortc  quo  la  cour  ne  peut  ^ 
pas  maintenir  la  presente  action  qui  ne  pout  conduire  a  aucun  resiftltat  fond6 

en  loi.  • 

The  Court Considering  that  the  action  for  compelling  the  Cemitaire 

to  exhibit  his  title  of  acquisition  is  given  to  the  seignior  in  order  that  he  may  be 
paid  his  dues  thereupon  "  pour  ^tre  pay6  de  droits  dc  ventes  saisines  et  amcndes;" 
and  that  by  the  seignorial  act  of  1865  all  lods  et  Ventes  and  mutation  dues  and 
lines  on  sales  suDscQn6nt;iiicrcio.ar©  atttmantju'  Hitii'  mttb  ■■■uj^-t'unovtt-  buv* wk  w**. 
seigniors  plaintiffs  in  this  cause  have  no  interest  in  the  nature  of  the  title  of 
acquisition  of  the  defendant  executed  after  the  passing  of  the  said  act  or  in 
obtaining  from  him  an  exhibition  thereof  in  nfanner  and  form  as  in  and  by  their 
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aeclaration  they  Lave  prayqd,  maintaining  the  exception  pf  the  Defendant ;  doth  DM«>ntet»i, 
dismiss  the  action  of  the  riaintfffs  witli  costa.  "* 


Turgeon.    Avocat  dii  Demandeur. 
Da  Bletiry.    Avocat  du  Dfifendeui", 

(P.II.L.) 


Action  renvpyde. 
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'J,' 


Coram  Day,  J,,  Smith,  J.,  Chadot,  J.     . 

.  ,  No.  WO.  • 

-  J^roque  el  vir.,  V.  Michon. 

%>        - 
Jug6  ;-que  lo  m^«««  d'uno  fllle  mineure  ciWbrcS  Bans  publications  en  conixSquence  d'une  dlBponce  do 
r^vique  Ai^ln  ot  san.  lo  conscntcmcnt  do  sos  parents,  no  donno  lieul  auoune  wtlonTnTom" 
ma^s  contre  lo  cunS  qui  I'a  c(il6br(i.  uui 

Xademanderesso  veuve  do  feu  J.  Berthelot,  remari6o  .depuis  au  Demandeur 
Ledufc,  se  plaignait  dans  sa  ddclaration ;  qtie  lo  d6fendeur  commecur6  avait,  par 
SC8  donseils  induit  sa  fillo  mineure  Arlelp  Berthelot  k  se  marier  centre  la 
volont6  de  sa  liiore  et  de  son  tuteur,  (ceci  ne  parait  pas  avoir  6t6  prouv6.) 
U  futlprouv6  que  le  manage  avait  6t6  fait  sansaucune  publication  de  bans,  sur 

.  dispense  accordfee  a  cet  effet  par  I'autoritd  ecclosiastique  comp6tente  et  c6l6- 
bro  a  huit  heures  du  soir,  ct  que  cc  raariage  a*r,ait  eu  lieu  sans  le  consentement 
de  lamere  ni  dii  tuteur  de  la  fille  mineure.  Lo  d6fendeur  niait  6tre  responsable 
sous  cesv  cir^pnstances  d'aucuns  doomages  envers  la  mere  qui  avait  dirige  la 
pr6scnteWtibn  contre  lui  pour  £1000  de  dommages. 

Chabot,  J\  Le  defendcur  qui  est  le  prfitre  misbionnaire  de  St.  Jean  Baptiste 
do  Roxton,  (fens  le  district  de  Montreal  est  poursuivi  en  dommages  pour  avoir 
mari6  la  fille  mineure  de  la  demanderesse  s^ns  son  consentement. 

;  *Si  tousles  faits  qui  sbnt  allegues  par  la  demanderesse  dans  sa  declaration 
6taient  ^uves  11  y  aurait  lieu  k  accorder  des  dommages.  Mais  le  cur6  a  ma- 
ri6  la  jeune4Ue  en  consequence  d'une  dispense  do  Tevfeque  du  diocese.  La 
demanderesse  n¥^emande  J)3S  la  nullitd  de  ce  mariage,  «lle  se  borne  ik  r6clamer 
des  dommag!?s ;  cons6quemment  Paction  doit  6tre  d6bbutde.  II  n'y  a  pas  lieu 
k  I'exercice  d'une  telle  action  dans  les  circonslances  que  pr^sente  cette  cause. 

1  Pothier,  il  est  vrai,  dit,  que  le  cur6  peut  6tre  pris  k  partie  comme  complice 
de  seduction  et  de  rapt,  mais  non  pas  condamnS  k  des  dommages  civils. 

Il.pouvait  6tre  suspendu  et  priv6.de  son  b6n6fice  et  c'6tait  plut&t  I'effet  d'uno 
l6gi8lation  p6nale.    Ce  matiage  a  ete  c616br6  k  une  heure  avanc6e  de  la  soiree, 
mais  dansce  diocese  la"re!gle  canonique  quant  ^  I'heure  de  la  c6l6bratipn  du  . 
maiiige  ne  milit&pas cPntre  ce  fait 

La  preuve  faite  par  deux  t6moins  dans  la  cause,  quant  aux  dommages,  n'est 
d'aueune  importance  et  est  futile. 


.5 


i 


Le  jugeinentde  la  cour  renvbie  I'actiondo  la  demanderesse. 
a.  et  G.  Zafiammt.   Avocats  dps  dediandeurs. 
Lorangierj-JP^tnvill  et  Loranger    Avocats  du  d^fendenr. 


Ciji'^i^j^ 
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MONTRBAI.  23  MAY  1887. 

Coram  Day,  J.,  Smith,  J.,  C.  MoNDELET,  J. 

No.  5l«.  , 

Eltoes  V.  Francisco.      ...cr-. 

20.  A<iuc.itionofiurlHdlctlon.ca..Viotbotri«dbyamotion. 

Tin.  was  a  motio^o  dismiss  an  action  under  the  following  circumst.nco.    In 

'  Mar  hi  sTtl  Plaint-  caused  the  institution  of  an  action  aga.nst  the  Ddondant 

'  Tl  0  sl  ior  Court  for  £13  15s.,  commencing  his  proceed.ngs  by  a  wr.t  of 

::;S7!/m^«;/.Hc/«m.     About  thc20thofArnlafterthoretnrnoftlu.ac.on, 

the  capias  was  quashed  for  insufficiency  of  the  affidavit  _ 

OnT  23rd  of  May,  after  having  been  notified  to  pload  to  the  a^t.on.  the 
D^ndl  n'Ld  that^he  action  should  be  dimissed  for  want  of  jurisd.ct.on  ,n 
the  Court;  the  sum  sued  for  being  under  £15.  y^  *..,/•,■] 

mci^r  Defendant.  The  Court  has  only  jurisdiction  m  actions  o^r  £H 
nn^sH  CO  nn^enced  by  a  capias.  In  this  case  the  capias  issued  irregularly  as  Imd 
to  d  ea^d  by  a  judgment  of  the  Court,  and  it  was  a  complete  nuHty.  h^ 
been  aeciaitu  uy     j     b  nroceedinc  which  was  null  in  itself,  and  the 

jurisdiction  could  be  given  b>  a  proceeaing  w  tw  notion  beini?  under 

nroceedinc  should  be  looked  at  as  if  uo  caputs  had  issued.  The  action  be  ng  under 
U^Hi  o  .1  fiN<=a  as  a  limit  for  the  junsdietion  of  the  Court,  ni«st  bo  dismissed 
71/  for  Plaintiff.  The  Defendant  has  not  taken  the  proper  course  for  he 
dis^aS  t^^^n  for  want  of  jurisdiction  in  the  (^«rt  That  o^ction 
c^^y  ^^^ed  under  au  excepUon  declinatoire  which  should  have  been  fyl.d 
"^  within  a  sliolt  delay  after  the  return  of  the  aftlon. 

BuJin  reality  the  jurisdiction  of  the  Court  ,f  se^^led.by  the  in<xle  in  which  an 
Jon  is  commenced.  By  the  mere  issue  of  a  capias  t^..  Superior  Court 
becomes  seized-of  the  case;  and  cannot  be  divested  of  jurisdiction  oventby  any 
subsequent  occurrence.    12th  Vict.  cap.  38,  §32.  „  f,..  *i,p 

7)1  J  There  is  n6  doubt  the  Court  has  junsdietion  over  this  case,  foi  the 
intention  of  the  Statute  plainly  is,  that  the  amount  claimed  or  the  nature  of  the 
-  price  dng  taken,  at  the  institution  of  an  action,  Ihall  be  the  criterion  by  which 
[hXi  dfction  of  the  Court.hall  be  decided. ,  But  the  motion  must  be  rejected 
!n^-ease,  as  the  only  method  of  trying  the  jurisdiction  of  the  Court  ,s  by 
preliminary  exception.  .  Motion  dismissed. 

/^         J66o«  «fc -Batos  Attorneys  for  Plaintift         4    : ,, 

j;  «&  W^  vl.  .Bafes,  Attorneys  for  Dependant; 
(J.J.C.A.)  '■..  ■  '      ''r   ■■    ll:,  /-%':.'' 

••/;  •  ""  M  MONTREAL,  30th  IKAY,  1857. 

'  Cferam  Day,  J.,  SmitA,  J.,  MoNDKLKT,  J. 

'  No.«2. 


f,'  l' 
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^  and  the  otltor  not  ha\niig 


whose  names  nppcurcd  on  tlio  HailiflTB  jirochKverbal  hjul  not  ii|i  fact  acted  as 
such;  one  of  thoirt  having  been  appointed  ffara''  '  *'       "'' 

been  present  at  the  eeiznro  in  question. 

The  Plaintiff  did  not  demur  to  this  opposition,  but  li^i^ijjfing  |contcstcd  it  by 
a' general  issue,  the  pjirties  went  to  proof. 

The  judgment  of  the  Court  upon  the  liearingon  tho  merits ^b(i  the  Opposition 
is  motiv6  as  follows.  |\. 

The  Court Considering  that  neither  tho  Ordonnanco  ofl  1(MML  title  33, 

nor  tho  title  2  article  2,  nor  any  part  of  (he  said  Ordonnance^  nor  anplaw  in 
force  in  Lower  Canada  renders  necessary  to  a  aaisie-execution  iho  presencbsor 
co-operation  of  more  than  one  Bailiff,  nor  the  presence  or  co-opcjration  of  recorv 
and  that  consequently,  tho  saisie,  in  this  cause  which  the  Oppjosant  com})lains 
of  as  being  null  and  void,  is  not  so,  but  good  and  valid  ;  considering  in  conse- 
quence that  the  facts  which  tho  Opposant  complains  of  cannot  aind  ought  not  to 
be  taken  into  consideration  by  tho  Court,  in  and  by  the  presjunt  proceeding ; 
dismisses  tho  said  Opposant's  Opposition  with  costs. 

J?.  Devlin,  Attorney  for  Plaintiff.  ,1 

T.  S7  Judah,  Attorney  for  Opposant. 

(p.  B.  u) 


J^ 
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r 
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MONTREAL,  80TU  MAY,  1837. 

Coram  Day,  J.,  Smith,  J.,  Ciiabot,  J. 

,N<>.1720. 

The  School  Commissioners  of  Chambhj,  v.  Hickey. 


wrood, 


ly  rondurcd  his 


neld,  10.  That  no  action  to  account  lies  against  a  Secretary-Treasurer  who  has 

account  and  has  received  a  discharge.  ^ 

2o.  That  in  such  a  case  the  oorporato  l)ody  must  proceed  by  an  action  en  r^ormation  de  compte. 

The  Defeiylant  being  sued  en  reddition  de  compte  by  the  Plaintiffs  ;  pleaded 
that  he  had  rendered  his  accoii]Qt  on  the  >Vth  July,  1854,  and  had  received  a 
final  discharge.    His  plea  was  maintained  by  the  Court.  J  :, 

The  Judgment  is  mo/iwc.  1 

The  Court '.  .Considering  that  the  Defendant  h#i  ktablished  by 

evidence  the  material  allegations  o$iS^  exception  that  long  before  ihe  institution 
ofthis'action,  he  had  rendered  au  account  of  his  gestioh  to  the  Plaintiffs  and 
had  received  from  them  a  final  discharge  and  acquittance  upon  the  7th  July 
1854,  and  has  in  fact  delivered  to  tho  Plaintiffs  all  the.  Registers,  Efooks  of  ac- 
counts and  vouchers,  and  papers  which  he  had  in  his  possession  as  Secretary- 
Treasurer,  and  that  by  reason  thereof  and  by  law,  tho  action  of  the  Plaintiffs  in 
mann«r  and  fornv&s  the  same  hath  been  brought  ought  not  to  be  maintained, 
doth  dismiss  the  laid  action  with  costs,  reserving  to  Plaintiffs  such  recourse  as 
by  law  they  may  be  entitled  to  have  for  setting  aside  the  said  account  and  dis- 
charge and  for  the  recovery  of  the  sum  of  m&ney  by  them  alleged  to  be  due 
-and  owing.-- -— - —  ■——>—-- 

Lehlane  &  Cassidy,  for  Plaintiffs. 

A.  &  G.  Eobertson,  for  Defe^idaat. 

(P.R.L.) 
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— ■ <^  ^ 

MONTRfiAL,  30  JUIN,  185t. 

Coram  Day,  J.,  Smith,  J.,  CliuuoT,  J./ 


>v. 


NO.10M.  ,. 
5«uci«««  et  al.y  V.  //or/. 

dan.  rci6cutlon  d'une  autro  ,«Hlo  do  I  ouvw  «ul  1"» 
entrcprcftair,«ivolr:dun»lapoi.cdocottopliirro.  '  . 

Lo  20  mai  1854.  intervient  «n  marcb6  cntrc  Ics  demandeum  tt  Ic  d6fendour 
Lo  io  mai  ioo*>  iiiv  f^nrnir  fit  livror  au  pwt  de  Montr6al 

1  A  n..„rA  fit  I'jirant  fi'obli'^orcnt  do  poser  ccttc  pierre.  , 

"•£  i^^  8yiJ"t^u;:aesdea>^o«r«.p..rl^^ 

Ensuite  le  18  ju  ,  ,  ^      ij,  i,„,,  obligations  envcrs  lo  dc 

r  nririivrarn  do  la  pierrc.  ce  dernier  jilaida  tous  les  faita  c»^e«8us  rapportos 
:::C  "X^  I'^Ltic;  d«  r^^^S  -..^U  18.4.1.  demanc^urs 
ratlntcaus6Bdos  dommag.s  considerables,  en  pvoc6dant^  la  pose  do  la 
^  rrLanda  .  ooini^nsor  ces  do,nn.„ges  ^/'--^^^^  ^^t^^^: 
l.n^.nt  ou'il  Douvait  cxercor  son  rccours  direct  contre  eux  (1)  et  que  a  ail 
^^^oZlr^^^V^^r^oren^  leur  propre  engagement  en  «e 
UvraVt  p^^^^^^^^  -quiso  et  no  la  livra^t  pas  dans  le  temps  fixe  par  1  eu- 

^'fn^nandeurs^'^ant  repondu  spdcialement  ^V «  Ics  dommages  r6s«ltant 
do  nnex  cuti^^^^^     --h6  du  18  juilH  4S«4.t4  to«tcfo«  ^1«  -staient)  ne 
'     t«v"Strcr6clam6sparled6fo^^^^^^  «t  Parent  qu.  avaie 

un""o«L    n  garanti.  centre  les  demandeu^,  la  I^r^vo  de  ces  dommages   u 
IweparpluLurstdmoinsproduitskrin^ufeto.  ^La  c^ur  par  son  jugem  n 

:nTur  accordant  toute  la  balai^cTqui  leu^r  revenait  eh  vertu  de  lour  marcL6.- 

'^S^r.'^':r:!^:^ingtbatthoBainti«.  have  .tablisbed  I. 
•T     fTe  mate  ial  alloKations  of  their  declaration  and  that  the  Defendant 


»    *  -!» i««.«.  Vrt«  420  et  428.   \«Le  conBtniiteur  est  i  cet  «gard 
«« TTSge  anrait6t«  B0U8-baill6  4 fiarcf/'  etc.       *    _       ,  .  .„     :^    .__„•_ 
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due  tlicm  for  tho  dcHvarj'  of  Htonen  under  the  contrm^tllKWeoB  them  nnil  tlio  ftwcl«act«L, 
Defendant  oxccntcd  on  the  22nd  March,  1864,  and  in\lhe  nm\  declarfttion  net        ulrt. 
forth  ;  any  protended  damago  or  any  chiim  or  demand  a^wing  for  or  by  reason         '         "- 
of  the  non  performances  by  the  IMaintift's  of  tho  stipulations  an'd  obligations  by 
thorn  undertaken  in  and  by  tho  contract  executed  betwiten  the  said,  FranQois 
Snucissc  and  Charles  Dugrd  and  Eticnne  Parent  on  tbe20^h  Mawih  1854,  in  tho 
exception  of  the  Defendant  in  this  cause  pleaded,  and  sol  ftirtlKj  and,  that  tlio  De- 
f*,'ndant  hath  failed  to  prove  tho  other  material  "allcgatioiis  %,Ai8  exceptions 
contaiilod,  ilismissing  the  said  exception  doth  adjniigo  and  cUndomn,  Jkc. 

Lehlanc  et  Cassidy,  pour  los  demandeurs. 

Lttfrenaye  et  Papin,  pour  Ic  d6fendcur.    ., 

(p.  K.  L.)  . 


Ey  APPEL, 


I. 


BU  W8TRICTDE  MONTREAL. 

MONT|tfiAL,  13  MARS,  1861 

Coram  Sib  L.  II.  Lafontaink  Hart.,  J.  en  Chef,  Aylwin  J.,  X)v\,tLh,  J.,  CAR<ft*,  J, 

--     "  No.  189. 

himVC,  (D^endeui(,en  Cim^  WirieMte.)  \ 

'^         ■       ■f      .     Appolaiit. 

"•■    ~  ^        BT 

HVB&^KV,  {Dtmandeur  en  CoHt  Infirieure.) 

Intini6. 

Jury— ViBDicT  au  dessous  di  .408.  Stbelino— Dipimb. 

Jugd  :— quo  sur  lo  verdict  d'un  Jury  rendu  dans  uno  actiou  on  dommagcs,  pour  uno  lomme  sudomout  de 
40s.»torUng.;  la  condamnatioi  aux  dtipons  prononc^e  par  la  Cour  sans  restriction  ni  limiUtlon,  doit 
itro  interprets  comrao  ne  comprenant  quant  k  oos  dfipens,  qu'une  somme  4quivalcnte  k  celle  acoor- 
dte  par  lo  Jury  pour  le  montant  dos  donunagos  nSclamte,  % 

Lo  Jugoraent  qui  a  6t6  rendu  en  Appel,  en  cette  cause,  est  si  bien  motive, 
qu'il  suflSt  do  lo  donner  in  extenso  pour  Tintelligence  do  la  question  d6cid6e  en 
Appel  sur  les  pretentions  respectives  des  parties. 

"  La  Cour,  apres  avoir  entendu  les  parties  par  leurs  Avocats,  sur  le  m6rite  de 
Pappel,  examind^le  dossier  de  la  proc6dure,  en  Cour  depremii&re  Instance,  les 
Griefs  d'Appel  de  1' Appelant  et  les  r6pon8e8  k  iceux  et  sur  le  tout  mftrement  d6. 
]ib6r6;  * 

I"  Consid6rant,  que  par  I'acte  de  la  leine  annee  George  quatre  chapitre  6,  ii 
est  8tatu6  relativement  k  des  actions  de  la'  nature  de  celle  dont  il  s'agiten  cette 
Instance,  "  que  dans  toutes  telles  actions,  le  Demandeur,  dans  le  cas  ou  la  Cour 
"  ou  le  Jury  6tablirait  les  domraages  k  moins  de  la  valour  de  quarante  chelins 
"  sterling,  ne  recouvrera  ni  n'obtiendra  plus  de  dApens  que  la  valeur  k  laquelle 
"  monteront  les  dommages  ainsi  ^tablis ;" 


J8 &on8id6rabt  que  par  la 


■*"\/i 


-5* 


I* 


Olo  gcctioa^l?aete4ie  judicatutig  de  1849^ 

les  fins  de  Kadministration  de  la  justice,  "  chaque 

le  k  une  livre  ^Ke  cbelins  et  quatabdeniers  ecu 


tre  38,  il  est  statud  que  pour 
"  livre  sterling  sera  censde 
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"  rant  rcktive.uettt  ii'touto  rour«uito  «u  action  commeno6e  npr6.  l«  20o  jour 
"  d'A;^  1844,  ou  c6iuu^mL  apre.  k  uuno  on  vlguour  do  ce  dorn.or  ac  o  do 
..  Id  cl  r?'  ce  qui  fait  d'unc  .onuno  do  ..uaranto  choln.  .terl.ngr6du.toau 
Ju  Int  uno  .ommo  do  quaranto  huit  d.elin.  et  l.uit  don.orn  courant ; 

XZZi  quo.  InHlV-Hpoc  lo  n.onta..tdo  la  conda.nnat.o..  pro«..nc6« 
contro  iClnt.  con;o«„6n.o,.t  a«  Verdict  d«  Jury,  ct  Beulomont  do  U  .o.u.no 
rlfll  ctLt,  et  quo  par  co..6quont,  la  conda.nnat.on  aux  d«pon»  no  do.t  p«. 

nxr6dor  cotto  dHo  soramo  do  40«.  courant ;  ,  "  i, »       i    . 

":o'con«di.anlquo^acondann.ationauxd6po„.^ 

est  dans  lc»  tonne's  g6n6r«ux  qui  suivont«ivoir,  "auxd6pon.ae  cotto  action    . 

:l  pJlL  la  «om%  quo  l'ApH«"t  a'urait  ^  payor  pour  d6pon«  on  vortu  d., 

't'SdWaaolo,douxpartio.onti..t.rpr6t6  cotto  condan^naUonconun. 

dovant    o"^^^^^^^^^^ 

alencouru^par  l'lHti.«6  Bur  «on  acUon,  pui«quo  J'uno  a intorjoti  Appol  pour 

1  r/o  ot  infirmor  la  dito  condamnation,  ot  quo  IWre  en  «out.ont  lo  I.e.. 
Z  commo  dovant  en  offct  comprendre  tons  los  BUsdUs  fra.»  ot  d6po  s        . 

Oo  Consid^raht  quo  cotto  condamnation  yc  doit  paa  6tro  m  erpr6t6o  co.nmo 
colrenantto^s  lo-  frais  ot  d6pons  do  la  dife  action,  ma,,  b.on  seulo.ncnt  la 

oZo  do  46s.  do  d6ponB  payable  par  I'Appola.t  k  I'lntimA ;  q«'&  la  Wo  do  ce« 
d^Tnt  lorLe  provoq^fco  par  I'uno  ou  par  I'autro  do,  part.os,  d.eut  M  du  do- 
So'  la  Co-  do  proLroWanco.  ou  d'aucun  Jugo  d'icelle,  do  le«  taxor  ^  la 

sikdito  8onfhi6  do  469.  courant.  '         ,    ,     \;;i"  ♦  ^„„t  a.^  Annel  eai 

/V  Considferant  quo  sou^ou,  lo,  rapports,  lo  Jugemint  dont  esfl  Appe^  e 
bion  fond4:  Confirio  lo  Busditjugeraont,  savoir :  Jo  jugomontrondu'par  laCou 
SupVieuro  Bi6koant  &  Montreal,  lo  27o  jo«.  d^  D6combro  1855  et  j^claro  q«  o 
t'tudo  a    it!  condamnation  aux  dfcpens  qu'il  prononce.  ^  Apiiel.^^  -  do. 

Montreal."  ^  ,  (     "     ; 

Zoran(7er,Po»?«'nvt««e«Zorani;«r,  pour  I  Appelant  -, 

/    OumeUMorinetMarchand,i^ontVlniimi.  ^ 

(P.E.L.)  *  • 
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"KONTBIAL,  aOTM  APBII,,  ll«7. 
Coram  h\x,  J.,  Smith,  J.,  Chabot,  J. 

Nu.  SOW. 

(Jv!f,\.darkKonatid  MeLtan.     AtljiulicntHim 

Tlii^wHHi.  Uuk'for  Fidlv  airhirf  airai.mt  .1,1  aJjuUicnlairt,  clMcribcd  na  of 

Dffur.1,  irt  tlifi  County  of  Kn..,  ii.   U|»,,er  C:him.|.i,  n,.,!  „n  tli«  HJinpIc  <crtiflc»te 

,fa  n«uliffof  fl.(.  Sii|.onor  Court,  that  ho  ho  roM.lcd  in  Upper  Canada,  liad  no 

doniicilo  in  Lower  Cana.ln  nn.t  coiiM  not  ho  tbiind  in  tho  District  of  Montreal, 

the  Court  declared  the  liulo  nlmolnto  and  ordered  the  land  to  Ims  Hold  accortl- 

/?.<£•(?.  Zi'(y/«/«wic,  Att'onievi*  for  I'laiiitirt".  ** 

(8.  B.» 


MOXTRKAL.  Mrn  APRIL,  ih37. 

Coram  Dav,  J.,  Smith,  J.,  Ciiahot,  J. 

No.  i(m. 

JCU'izkownkl,  V.  Lesjtirancc,  and  LtHpiravrr.     Opposanf. 

H(U^TImt»K)tIiniovcftUI..H  mid  lmn.ov..nl)!M  ran  Ik' Kclw-d  .Imultaneoimljr  iiiiaor  Due  and  tho  imni» 

Day, ./.  'I'l.iH  is  an  Op|.osition  d  fin  d'unnnlir,  to  the  sale  of  tho  Defendant's 
jRcal  Enfate.  Several  reH««,ns  are  as-siijned  in  support  of  tho  Opposition  but 
the  point  mainly  relied  ui)on  at  the  arfr.umnt  and  the  only  ono  in  fact  which 
.altracled  the  attention  of  tho  Coiirt  wan  thi^  that  tho  Defondant'.s  nioveableH 
were  also  seized  at  the  sRino  tinw  as  the  Real  Estate  and  under  one  and  tho 
same  writ,  and  it  was  e(»ntended  h^^the  defendant's  counsel  that  such  a  courso 
was  illegal  itn-I  that  it  was  npt  competent  for  the  plaintiff  to  seize  the  real  estate 
until  after  ho  had  discu-ssed-  the  moveable  property.  Tho  Court  sees  nothing 
illegal  in  this,  and  the  Opposition  must  thoroforo  be  dismissed. 

o-    i,        1  jTi,  .  Opposition  dismissed. 

Suotte  and  Ghagnon.    Attorneys  for  Opposant. 

Laflanhne,  Laflamrne  and  Barnard.     Attorneys  for  Plaintiff 
(8.11.)  ^ 
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MONTREAL,  SOrn  APRIL,  1857. 

Coram  Day,  J.,  Smith,  J.,  Chabot,  J. 

/"'':    '  /:_-^,     .,..  No.  876.        '    ;:_../ ,.. 
McGinnis,  v.  McClosky. 


Heldr^n  MMtlon^^*«,m|w«  for  work  and  labour  done  where  it  wa.  pleated  and  proved  that 
the  work  wa»  performed  under  written  agreement,  that  the  plaintiff  cannot  feeover. 


This  was  an  action  of  Atsumpsit  for  work  and  labour  done  and  for  certain 
»and  furnishcdxby  the  Plptiff  for  the  Defendant.         *  ^ 


■f  * 


\....X^'^- 


*■'■' 


'i"f  /' 


I     *  f 


f^ 


HKMmmi 


iUMmiOR  C0URTU1S&7. 


'r 


"Jbe  D«iltor>t  pioildea  and  proToc?!  *iuongi»t  otlmr  ttt>g»tlint  tlio  work-wii. 
l>efform»Kl  imOfcr  a  wrincu  •grcetaf f4» 

Orty,  J.  Th#ro  ciui  be  no  doubt  that  tfco  Pofcndanl  hat  «uccMaod  In  p^'HBg 
^  tho  work,  the  s%\m  wh«roof  ia  m.uglil  to  be  reoovorod  in  th«  \vmfA  ^OpiJ.. 
was  doiW  Mi.d«r  «  «p«cifil»gv«.«n.ent  in  writing,  and  a»  the  IMaintiff*  1  >eciara«ijn 
lyfc,^  sot  OHt  «uch  agroemeJit,  r«!iyi«»«  niercljf,  on  tho  gKnernl  at»^^\ml  counts 
thai  pr.*llon  of  the  IMaintir*  demand  .rtiwt  necenaarily  bo  rejected. 

Judgment  accordingly. 

T.  S.  Judah.    Attorney  for  riaintitT. 
M.Dohtrtij.     Attorney  for  Defendant v-^/^ 


*  ^ 


m 
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MONTRK.VL,  IWlTH  APRIL  IMT.^ 

Coram  Day,  J.,  Smith,  J.,  Ciiadot,  J. 

;  No.  W78.  " 

Exparte  Judah,  md  Judah  v.  Holland. 


~t  * 


rx 


'M 


SlorHrf  or  any  .wrtlon  of  the  E«cordX.uch  or^nal  procoduf.  ^ 

TluB  was  an  action  «»  garantie,  instituted  by  a  Petitioner  for  a  RatiflcaCion  of 
title  against  his  vendor,  to  con.^  him  to  intervene  and  <=«7  «?;;»7 /PJ^"'" 
tions  afin  de  conserver  which  had  been  fyled  aga«..t  h.a  application  to  be  re- 

°'°'J^ttiUe  deed  contained  no  clause  guaranteeing  a  judgment  of  ratification  and 
|faadc  no  allusion  whatever  to  any  such  procedure  as  being  at  all  contemplated 

^'^ThoPellrner  had  tonjoyed  uninterrupted  possession  of  t^operty  .^Id  for  se- 
veral ycar^but  on  seeking  for  a  ratifijjgon  of  h»  title^^^^^^ 

»p„t  in  founded  on  hypothi^s  .rM^ng  on  the  F«P«'  jflfflMT^^^, 
He  thereupon  sued  out  an  action,  in  the  nature  of  an  ac|ppi»W«.t)eanng 
Stic  number  as  the  case  in  which  the  judgmentof  ratification  wassought  and 
■     T^kewise  the  title  of  such  case  endorsed  op  the  declaration  together  with 
Ltionai. title  of  the  pveceoding  en  garantie.    The  plea  was  the  general 
^^       ifl&ibits  whatever  were  fyled  in  support  of  such  actjon  m^aran  «. 
bSDefendapt  en  gdrantie.    The  pretension  of  the  Defendant 
,,..„,_  -S&ese  6wo8itions  do  not  in  law  amount  to  a  trouhU,  a.  regards 
I^^lo^essionl^:  property  in  question  ;  that  he  the  vendee  was 


w  ■'■:' 


^Se  H  or  poS  i.  to  ,^.i.  i.de«a>«l,  .u.p«.d.a.  wi«>o„. ...  l»H" 
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iho  bowpr  of  tho  opixmntM  in  any  W»y  |o  prevent  bit  lo  doing.  AlMHhtl  in  no  ««»^J«i^ 
.ti.t.i.ccnn  A  von<lo«  b«  .umtnon«d  U)  it«fV»uo  in  «n  «p(4kMion  for  j-«tia.-iiUon  *'!!**^ 
of  tillo,  ..nlo«  l,«  h«  .li«tinctly  «„g«pi,l  by  th,  iUfdof  «Joto  do  m,  or  othlTr 
wim,  g,mr«nUHid  to  th«  pur«l,H««,r  ll.Ntlii  tul«  de^d  ,ho„|.|  |,«  confirmed.  Lwio-' 
pendent  y  howver  of  th«K,  consideration,  th.  pre««„t  action  »t,^,  wilfe^ut  .ny 
proof  wlwtover  in  .upport  of  H,  not  .von  «  copy  if  tlw  Utl«  d««.l  on  »h%it  tbt 
««lion  Itimlf ,.  bMed  b«i„ff  fyi«,|,  ,„uch  |„m  .ny  din^ument.  or  evid.nco  to  Lw 
that  any  .uoh  pro«.«.lur«  or  uppliction  for  r.tiflr.tion  h.  ihnt  rvfcrr^i  to  h«d 

-JTRTISB'    '  ****  '''^'*  *'"  nDvcrthelew  p«rfot;tly  distinct  and  seimr- 

W    ^"'^"'  ''"'  «ver>«t,n  mmlo  oi'olhor  pro<;ee<iinK  ukon  to  chum  th»  two 
Jr.j^lu  1.0  iinitod  or  tho  cxhibitH  thoroin  to  be-conaiderod  connuon.     And  tboro 
"^iW^Jafiot  in  cither  oise  any  exhibit  or  document,  •.unceptiblo  of  making  prool 
' ,  m  thiH  <au«o,  even  docketed  or  ui^onud  with  the  title  thereof,  ,  . 

^  Adah,  Petitioner  awk  Plaintiff  m  yaraniie  in  iKjnwnr  It  i«  unn«ceai.»ry  to 
ftrgBo  that  un  opiK)iiition,\pr«dicHted  on  a  «ubii«ting  hyjiothique  oir  tho  property 
wld  amounta  to  a  trouhle,  and  I  leave  ihi-  poipt  therefore  with  conWen,*  in 
the  hands  of  the  Court.  And  as  to  the  protonilon  about  want  of  proof,  I  can 
only  My  that  in  tho  whole  oour«o  of  my  practice,  for  upwards  of  '30  yeani.  I  S' 
never  heard  nucb  a  pretension  advanced.  The  two  record,  both  bear  the  mB»  ' 
number  and  tho  Court  is  bou||ta  look  at  the  one  case  in  connexion  With  tlie 
other.  ^pi  »"  u«f       , 

Smith,  J.    The  only  apparent  defect  In  the  present  case  is  the  non-fyling  of 
HP  authentic  copy  of  tho  deed  of  sale  on  which  tho  action-  itself  is  based     This 
would  bo  ail  very  well  in  an  ordinary  action  tn  ffaranM  (oaaded  on  an  action 
hjpothicaire,  but  the  Court  thinks  that  this  <^ase  stand,  on  quite  a  different  • 
footing.    The.iitIo  deed  fyledin  a  procoedingfor  ratification  of  title  is  the  Record, 
there  being  no  pleadings  in  such  a  caw,  and  it  h  not  only  unneceiwary  but     - 
impossible  to  transfer  that  deed  into  another  Record.    The  party  Defendant  is 
summoned  in  that  proceeding  to  appear  therein  and.cjjuse  certain  oppositions  to 
be  removed  and  we  see  no  difficulty  in  regarding  the  two  caasea  as  one.    The 
judginent  will  therefore  go  for  tho  Plaintiff. 

Judgment  condemning  the  Defendants  en  pqrantie  to  Intervene  aocordindt 
and  cause  the  oppositions  to  be  discontinued.  -  „    ...     ■ 

'*  P.  S.  Judah,  Attorney  (or  Vlaintiff,  en  ffarantie.  -    '. 

Bethune  and  Dunkin^  Attorneys  for  Dofondwt,  en  aarantie 

(8.B.)  d      .  !    ,       . 
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MONTBBAL,  MTH  APBIL,  18W. 

■^  ^V^M^ri-,  Smith,  J.,  Chabot,  J. 


No.  SSI. 

Exparte  CfMeara  FetiHoner  "  en  deftituHori  d«  Tutelle  »♦  v.  MeClevertv. 
H.W.  th«t  •  rtTMger  h««  no  legid  ,«««<.  to  brta«  M  .otton  ••  <fa.«w«oi.  *  Jh^ 

♦JS''  *'•  '  ""  "  *  P"c^*3Iig«?»  demntion  de  ^'tTteWTand  hw  beetfbrtitij- 
W  b^  a  person  who  is  in  no  way  reUted  to  the  minora.    It  ia  qnite  impeosible 
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.sfjPERlOB'XpURtf,  1867. 


of  the  applicant  m,^ltl«5rcf^fh|ais^ici:  ThoOourt  . . .  "cons,dcr.ng  hnt 
"  the  Jl  Mich.a4  OTSIcam  hath  feilcd  %  alledgc  or  prove  that  ho  i|.a  relation 
-  or  of  TiH.\<>  it»o  snid  inin^i»  children  or  that  ho  has  any  qualjty  hy  reason 
"whortofftud^ylrtw  he  was  entitled  to  fyle  the  said  Petition  Ac' 

Petition  dismissed.* 

J3.  2>a-i'?M,  Attorney 'for  Pctr.        ^^ 

,S.  ir.  4>orHtaH,  Attowiey  for'Iiespdt.  /' 

(8.B.) 
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!  •      MONTREAL  30  MAI  1857. 

•  ■■  ■  '    ^ 

"'  Cor«»i  Day,  J.,  Smitij,  J.,  C.  MoNDELET,  J. 

...  ,J i^._I    .... :..  ._s, _.   No.38.  ,  ,...^..1 ____.: ....»_.: 

*  Addison  V.  Bergeron  el  al. 

jugO  ;-a«-lno  Exception  Wrom,.toirc  ,«1  m6lb  Ic  droit  avcclo  mit  doit  6trc  rojct^..  -£        ^     _ 

L;T)6tonde«r  Bergeron,  dans  VException  qu'il  prodmsit  a  I'encon  re  de    ac- 
tio   d^iDe.nandcur  rommencait  par  all^gue,  :  '•  que  les  al  egucs  de  a  declara-., 
't  on  dudeniandenr  Bont  mal  fondos  tant  en  droit  ^I'en  fait,"  et  ensuiteilcoiU^^ 
nulit  a  ononcer  sos  nioyens  de  d6fense  k  la.deinande,  fona6s  sur  des  faits  pai-^ 
tipuliers  uronres  ii  repousser  la  dcmande.  n^      »• 

L    Do  nandeur  fit  notion  le  24  avril  1857,  pour  Ic  rejet  de  cette  fecep  ion 
«  ^^a^nt  i.^«licre  et  inadmissible,  le  dit  Jean  Bte.  l^ergeron  y  melant 

"  cSl)loUolit;'accovaee  nono»>stant  les  pretentions  d«.D6fende«r  Bergeron 

"^^ui  >outertait  c,ue  son  Exception  ne  dcvaft  pas  ttre  rcjetec  m  Mo.  ; 

U  iiK^ement  de  la  Cuur  est  toinmo  suit  :  '  ,     "       •       e 

*       .'  'n.c\'our^  having  hoard  the  parties  by  their  Counsel,  upon  the  motion  of 

..  the  lluintiff,  of  the  :24th  April  last,  to  reject  the  Exception  p6remptoire  pei- 

..  plelle  en  droit,  pleaded  and  fyled,by  Jean  Baptistc  Bergeron  one  of  the 

"  Detendants  in  this  c^use,  having  examined  the  proceedings,  and  having  de h- 

'•  berated,  doth'  grant  th(.fiaid  motion  for  the  reason  theicin  assigned,  and  dolli 

*»' reject  the  said  Exception,  with  Costs.''^ •_ -^ 

DeBUuri/,  pour  le  Demandeur.  » 

72. -Roy,  pour  Ic  Dcffsndcur.    -  ' 


(P.  U.  h.) 


"'  :    MOXTEEALarTH  JUNE  1857. 

I    Coram  Smith,  J.,  C.  Mondelet,  J.,  Cuabot  J.  . 

-■"^^--J";-       •-•:■'.:'  '    ■    No.  307.  ^'       ..-■.'-_■' 

"       ;  :         '^  Adam  \.  Sutjierland.' 

UM  that  if  the  Waintttr  neglect,  to  rive  security  for  costs  witlUn  .  deliw  to  be  fixed  by  the  Court  hU 
Ktlbn  win  be  disntbscd  upon  motion.        •  «  ,     j     • 

The  Plaintiff  in  this  cause  having  left  his  domicile  in  Lower  Canada  during 

-  ■  •    ■  'It        ■■  1  ii- ..  i;— ;*..  ..f  <l..<T»i.rtiTi»pft  ftnil  tnia  fact- 


IhTpiaa^Fcy^ffee^BlrirtoTesrdBbeyondtfafefa^^ 


•  Vide  41  Geo.  3,  ch.  7,  sect.  18. 
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havihg  been  established  by  affidavif  •  ♦».«  t»  e    j  ~  ' ~ 

out  by  tho-RuIes  of  Praci^cc  rat '   ;/     /  f^  ^'*'""  ""^  ^^'aj  Pointed 

:     -^^.tlmtallproccedijb:    "/Jn,^  ^^''^•^  -curity  Jcosts 

havin.  been  .ranted,  o^theXr^^^^^  '^'"«  -'- 

secunty  required.     On  the  I7th  June  1857    i  .U,    !  "«^'«'-  ff«ve  the 

.notion  after  having  giv,„  previou:     1:^0  L  ^  nt^  r'^'  M  '""^"■"'- 
cause  to  the  contrary  :  "'"*'"  ^ho  did  not  show 

"Motion  ;  on  behalf  of  the  said  Defi-ndanf  M.™.  • 
"PlaintiffnothavingmVensecuri tvf!  1?        /  '"  *'^'"^'"1"«"?«  o^^he  said 
«  of  this  Honorable  IL  n   1  a    bel«  ^T     ^^^'""We  to  the  Rule  or  order 
'  secunty  within  such  rea,    a  1^^^^^^^^^  ^^^  ''"'^  ^«'  g've  such 

"  that  in  default  of 'the  said/  Plaint  ffCt  .V  7""" '''  ^'''"'  "^^^  «'^'«'-  «"d 

"  tbat  this  action  be  dismiLed  with  llt,'^"'"'^  «"^-V-«»"ty  within  such  tin,o 
■  '  This  motion  was  granted  by  the  Court— Tt,„  •    i       '    • 

,  The  Court  having  heard  th«  n,!.      k     ,        ^"'^Srnent  is  as  follow;*  :  - 
I^fen^int  of  the  mhXnet^'::^^'t;^"'""'  "''^"  *''^  -*^'-f  ^h. 
bcratfed,  Doth  grant  the  .said  int  ,^;  ^^    "^  "'"  ^'rf""'''  ""^  '''-"^^-^'^'•- 
tiff  do  on  or  before  tho-fir-st  dwVpt  n  b?""?  '"''^  ^^'"  '''''  *''«  P'-"- 
this  cause,  and  in  default  of  t  «  I  d  E    ."''  '  ^'T^  ''«^^"*^  ^^  ^osts  in 
thedeh^a^resaid,  the  Court  dl^S^Sl^^f  S^-^  ^^^'^" 

^.c^G'Za/a;^,,,,,  Attorneys  for  Defendant. 
2)e^o«cA.m«.,  Atfcirney  frfr  Plaintiff 


Adam 
SuthwJud. 
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.«>m«.DAv,J.,MoxnK.KT,(C.)j.,C,uBo,vJ.     .        ' 

Xo.  681. 

^^^Pra8,v.  The  Mutual  Fire  rnsurn.,r.n 

^--      •  maJlJT"'^'"'^^'^*^' (bounties  0/ 

-    -^'•■ambly  and  Huntingdon.  ■ 

Held,— Inthocase  DfaPolicvofln«nro„™  , 

Insurance  mlgjit  be  endorsed  on  the  Policy  ^^^^  *"  ^"""""y- «»  ««•«'  t  «t  theTeTn; 
onlhebj^he  Pplicy  that  such i^'rMve^S'^i''"^^-'*^''"''^" Company  pn^^^^ 
Poh<gr,i4,«i«,rf«  «««,«.  that  a  notiroT  such  1  -^^:''"''' *^°'"*  Insumnce  endorsed  o„th» 
conseq^nce.  „..  endorsed  ou  the  PoSl"  ^  Suffllr"'  *""""•"  ^^'^  '^"^  '^  ^^.^w  a 
This  was  an  action  on  a.  fire  Polinw  i 

recovery  of  the  sum  of  £275  currencv  1^  ^  •  ^""^  "^■•«fa«nd«es,  for  the 
tbe  terms  of  the  P.Hcy  itself  Zt^CtZVTo  "  "^  ^^'^""^'  ^^«*  ^r 
k  the  law  «gulating  mutuLl  Inslni  r  ^^^P^^J^  defendant,  and 

iocombent  on  the  Plafntiff  to  ie  X  1^3^""  "  "l""''  ^«"^^«' '»  ^- 
^coeffectedby  himontheprfplTru^^^^^^^^^^  second  W- 

and  of  such  second  insurance  bein  J  Tt^^n  ^  V^  ^'^''^^  ^'^  ^^  ««  doi«g. 
foxtail  interest  in  the  Pol  L;^^^^^^^^  ^°  the  PolJcy.he  should 
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Boupru 

T. 


hTi;;Z;^^;;^^;i^Comp.ny  Defend.-.,  .nd  .h.t.uch  Volte,  .»  eon- 

4.1.,   null  anri  void.  i_._.j 
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t^yBj^c 

rtr,=S=^/i;:,::'l;id";l"»  tl^^'c-s.  »Ub.i.hed,lh.t  the  seco».  ii»»r.nc  com^^-> 
Oompmyfortho      Ibc  eviotin-i-        ,    ,  .  a   ^^a  I,,,  tha  Plaintilf  andthfttno  notice thereot 

CowSletof      , ,  , ..  „  nomnanv  hftd  been  effected  by  the  I'lainun,  ami  tnni. 
OhMibiyMid   of  by  the  ^.ompany  u«  .^  consequence,  that  no 

""■  zr:::  "»r=dr::^r^':'-.'--»''«''»"«^«^- 

"'t  p:rl!?4t"uct«  in  the  Wd,  of  'i»e  POU.  .«i.g  .h. . 

rf^au  «::irr!f,'r.:;  ..  droit  de  W«.  ».Uro,  l4  diU.  ™^^^^^^^ 
Lo  d.l  «».ure  .c  ^^^^^  d'A8.a^«ce,  en  pat  ta.  le  dil 

::;^:rsXt..™  d.  «t..  oo..»««';^':if  -"^«— 

gnie,  se  trouveraicni,  tore  u  ,  ^jg  compngnie  d'assu- 

police  accord6e  par  cette  ^-"P'^^irjre  — ce  doit  L  dfeclar^e  a 
Lee,  ou  par  d'auires  assnrcurs  partic«he»,  te^^^^^^^ 

~  Company,  and  «.h  any  other  'n™-""  -"PJ^J  '^  Xanliil  aueh  donbl. 

s^e'timcthe  poliey  .«ued  by  the  r'^^^^^T'ki^"' ■=■>''''''<'«' 
insurance  .hall  have  been  agrecl  to  ^7  ^^0  d,rcct««,J  ^^^ 

„me.igni«edbyan  indoreementon  thepoh«r."8T"')'        1 

gr;;:ro,Cp.S,— -^^-^^ 

sent  case  are  so  strict,  that  in  my  opinion  they  c« 
ever  injuriously  they  may  operate  agamst  thej 
Plaintiff.    We  have  in  the  first  place  the  Provi 
33 -which  in  its  23rd  section  enacts  m  precise/ 
notice  be  given  of  a  double  insui^nce  but  a  reco 
b  „:^„j  K«  thft  Presidew 


nnot  b«  departed  from,  how- 

pparently  just  rights  of  the 

acial  Statute,  4,  Wm.  4,  ch. 

'language,  that  not  only  must 

,  thereof  must  be  made  on  the 


notice  be  given  of  a  double  insurance  ^^l^^J^-^^        ,f  ^^e  company, 
bactof  Uie  Policy  and  signed  by^cP^^^^^^^^  P,,,^ 

4ind  all  this  d  peine  de  nulhii.^^th^  'JL  n^nion  leaves  no  power  or 
and  largely  affecting  public  -*«-^^^^ 

discretion  in  the  Direct«rs.n  any  ^-^^^^  ^^  ,^^  p^n^y  there  is 
to  the  requirements  of  ihe  policy  i^^ 
-"d^SbOigra^nsent  given  <>it^t-be^P»^  0*^7^  inww»r<^  «'  '»„^..„^,^„_=i 


(1)  The  itoliw  are  the  Reporter's. 


/ 
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th.s  consent  can  have  no  legal  effect  in  this  form,  for  by  the  terms  of  the  law,   >«o^pr- 
wh.ch  as  I  «„d  before  can  in  no  degree  be  waived,  it  n.ust  be  endorsed  on  tho^ThelSut», 
policy  and  s.gned  by  the  President  and  Secretary.     Then  by  the  8th  Bye-lawaSSSS 
ofthocompany,  which  is  made  one  of  the  special  printed  conditions  of  the  c^S 
i)0licy,  the  want  of  such  endorsfimpnf  i..  ,l^.ia,„.i  »„    ....  .•,•..  .■         ,.  Huuttncdon 


■^■ 


,.       41.  „        .  "^  "I'uuim  |iiiiiH-u  conumons  oi  ine 

4.ol.cy,  the  want  of  such  endorsement  is  declnred  so  to  vitiate  the  policy  as  to 
render  ,t  absolutely  null  and  void.  And  lastly,  by  the  20th  Bye-law  it  i, 
required,  that  all  double  insurances  shall  be  co.nn^nicatcd  under  oath,  and  in 
the  present  CH^  there  is  no  proof  that  any  such  oath- was  tendered.     On  the 

Iht  f  ."i^f  V  '"""^^  ^  ^"''  "^  ^•^"^'  of  the^ood  faith  of  the  Plaintiff  and 
although  It  has  Wn  proved  that  the  Directors  khew  ,.I1  about  the  matter,  I 
consider  the  want  of  notice  and  endorsement  tl^reof  on  the  Policy  to  be  fatLl 
and  am  consequently  of  opinion  that  the  Plaintiff's  action  ought  to  L  disn-issed! 

Cited  -Dallo^zRep,j.r6o  ass ,  Ter.,  Nos.  93  and  94,  and  56,  51  and  59. 

Scott  V.  The  Phoenix  Ins.  Co.,  Stuart's  Reports,  p.  l'62. 

2nd  Blackstone'8  Reports,  pp.  6Y4,5<77  and  note.         ' 
.    6.  Term  Reports,  pp.  717,  719.  '> 

9     Diet.  Cont.  verAo  tfs».  <fr..  No.  120 

execute  de  bonne  foi.  Ce  principe  a  6te  consacrd  par  la  Cour  d'Appel  dans  la 
cause  de  Casey  et  Goldsmid.  (1)  "  «r  o  ^ppei  dans  la 

outt^ri'"  '"'t''"''  '.'"?'  "'"'  ^'"""^"^  ^^  P'«"^«  q"«  '«^  ««tes  ont  6t6  exe- 
cut^sde  bonne  foi,  quoiqu'en  Angleterre  et  aiUeurs  I'on  aurait  insistdsur  Tap- 
plication  du  strict  droit,  nous  devons  les  admettre  et  1  es  confirmed  ^ 

Le  statut  parle  du  consentement  sans  en  prescrire  aucune  forme.    L'cndosse- 
ment  serait  necessaire  si  I'on  ne  trouvait  pas  dans  la  police  une  convention  que 

quent  il    uffit  d  avoir  la  preuve  de  ce  contrat,  or  la  declaration  mutuello  des 

i^c^saire  de  chercher  en  Angleterre  ce  qui  s'ob,erve  sur  cette  difflcultd,  car 
ci  le  consen  ement  est  donne.  L'effet  de  I'en^ossement  etait  de  constat  r  ce 
consentement,  or  il  n'en  est  pas  besoin. 

Mais,  diton,  vous  n'avez  pas  donn6  avis  de  volr6  seconde  assurantc.    Je  dois 
observer  que  la  loi  n'indique  pas  ni  la  forme  de  cet  avis  ni  Pepoque.    C'est  sans 

^^ZZi^:-  ''^"  '"^^^  "  "'-*r  P--  <^^l^^-eur  ait 
Jar  loin  de  commettre  une  fraude,  il  se.  rend  au  bureau  de  I'Equitable  aussit6t 
apres  le  smistre  et  ayant  regu  une  proportion  de  ses  pertes,  il  informe  les  Defen- 
de««  qu,  pouvaient  n'en  rien  savoir,  qa'il  a  reQU  tant  de  I'Equitable  et-otf  leur  de- 

D^fendeurs  qm  ont  regu  la  prime  sur  sa  police,  aussit6t  qu'ils  sont  inform^s  de 
^  felt  par  lui-m6me,  se  rofusent  injustement  de  lui  payer  leur  iJroportion  en  lui 
alljguant  tomes  sorte.  d'informalit6s  qui  sont  plaid^es  en  cette  cause. 

U  n  est  pas  de  Ia«orte  que  les  contrats  d'ussurance  doivent  6tresuivis.    Dans 
un  pared  casoA  I'asaur^  qui  Agit  dft  •  --  - 


Huuting^ou 


qui  agit  <1»  bonnw  fni  ot  qui-pay^^une-partietig 
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k 


(1)  4  L.  0.  Reports,  page  107. 
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,upm      i,ertes,  f^Sit  exige  que  la  balance  d'uno  secondo  compagme  d  assurHnce,  no«s 

T,»iut«-    Lvousfairo  Implication  j««tedcsloiBCommo  ellc,  d;>7^^*'V«^"^^^^^^^ 

SS?,»Xdans  c.  pap,  avec  raison  et  justice.    ITanB  la  cause  de  Casey  et  Gddsm.d,  k    - 

cSr-d  «ssure»rs  prenaient  avantage  d'une  simple  omiss.on  de  la  P"^/^  >  '««»'^;^.  .^ 

Huntingdon.  ,  ,^,  •         f„rent  unanintes  k  d6clarcr  que  le  contrat  d  assurance  doU 

c,rrexc.cut6de  bonne  foi  ;  quoique  M.  le  Juge  Aylwia  ait  diff6r6  s^r  d'autres 

points  de  la  cause.  *  ..,„„„« 

•  La  Cour. .  . .  considcrant  "  <iue  les  D6fendeurs  n'ont  aucuncment  fait  preuvc 
"  dcs  all6gia.s  de  leur  exception  et  qu'ite  n'ont  aucunement  just.fi6  leur  pr6tcn- 
.'  tion  que  le  Deniandcur  a  enfreint  les  conditions  de  la  police  d'assurance  dont , 
..  est  question  entro  les  parties,  et  qu'il  n'a  aueun  droit  de  recouvr..r  co  qu.l 

'    "       /^r6clamt?  par  son  action,  doboute  la  dite  Exception."  , 

.  A,,  Judgment  for  the  Plaintitf. 

Pjf7me^  ilform  «6  Afarr/tonrfj  Attorneys  for  Plaintiff, 
kcrmr,  i>om«  ,fc  Z>ono«,  Attorneys  for  Defendant. 

I  COURT  OF  QUEEN'S  BENCH, 

•  »  ' -      ,  ■  QUEBEC,  JsT  JULY,  1857. 

Coravi  Sm  L.  II.  Lafoktaink,  Bart.  C.  J.,  Aylwin,  J.,  Ddval,  J.,  Gabon,  J. 

No.  105. 
The  sisters  of  Charity  of  the  General  Hospital,  (PJaintiffs  in  the  Court  below,) 

■  Appellants, 


,♦ 


^::> 


and 


p.  Primeau,  {Defendunt  in  the  t)ouri  below,) 


Respondent. 


LODS  KT  VENTES — SIMULATED  DkBDS. 


V  proprietor  of  a  land  hold  irtfrocandc«n>non  soccagc  and  also  of  a  tend  hold  «.  e«.iw  sold  to  B.  tho 

former  and  immcdUtcly  exchanged  land  so  sold  for  land  en  eenstve.  .„i„,n-,.  foj,  ,< 

Ilci^t  these  deeds  will  bo  presumed  to  be  simulated  and  to  cover  a  fraud  of  the  seignior,  lodtct 

ventts. 

This  was  an  action  by  the  seigniors  of  the  seigniory  of  Chateauguay  for  the  sum 
of  £25  fur  lods  et  ventes^un  the  sale  of  a  certain  land  within  the  said  seigniory.  Ihe 
declaration  set  up  that  one  M.  A.  Primeau,  had  by  a  d««'l°^««\\P7f^f  ,7' 
Martine,  on  the  5th  day  of  October  1852, in  the  forenoon  sold  « lo^of  '«°«1'  )f 
i„  free  and  common  soecage  in  the  seigniory  of  Annfield  to  the  Defendant  for 
the  sum  of  £125  and  the  same  dav  also  in  the  forenoon  the  said  M.  A.  1  nmeau 
and  the  said  Defendant  excWanged  the  lot  in  the  seigniory  of  Annfield  for  one 
in  the  seigniory  of  the  Plaintiffs,  that  these  deeds  are  simulated  and  made  to 
cover  a  real  sale  of  ihe  land  in  the  seigniory  of  Chateauguay  and  thus  to  defraud 
the  Plaintiffs  of  their  Zorf»  et  rentes,  andthaf  the  real  value  of  the  land  so  sold 
was  £300  and  not  £125.  In  support  of  this  Declaration  the  Defendants  filed 
authentic  copies  of  the  said  deeds. 


[tlicntlC  copies  o»  m"  °»'"  "°""°;  1   .t;^r 

The  Defendant  pleaded  that  the  deeds  were  wriou8,and  ll.»l 
defrauded  in  any  way  the  said  Plaintiffs.  «  s 


iifr^iadHM*^ 


i  *« 


.!', 


>r- 
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nZt.  M°   •  r  .        '"'^.'■'■!*»^.^  «»>'*  ^'  «''«^''^»  J>"t  no  Witnesses  were  cxa-:  Thc8l.t<„« 

not  ubjcct  to  /orf,  .^  vmtcs  and  tb?t  the  one  situate  in  CImteanguay  «  as  s„.  -"- 

Tl>o  Superior  Court  sitting  at  Afontreal  dismissed  thi,  action  on  the  ground 


U.at  there  was  no  proof  of  simulation  and  that  the  cise  was  not  similar  to 
Ramsay  &  Gudmoltro  \  and  the  other  cases  of  this  description  decided  by  the 
Superior  Court.  J  '  ^> 

From  tlds  decision  the  Phiintitr  Ap|)ealcd. ' 

C«rp«  >.  En  octol.rc  1852,  Marc  A.  Pri.noau,  frore  do  I'intinuS  <>tait  pronrio- 
U..re  de  aeux  terres,  I'une  tenuc  en  franc  et  comn.un  soccage.  et  I'autro  siUo 
dans  la  Se.gnonnc  des  Appclantos,  et  parfant  sujott.  nux  prestations  s-i-rXia- 
1^8,  et  entr  autres,  au  paiement  des  lods  et  vcntes  a  cha.p.e  mutation  a  litre   de 
vente     Les  AT>pehintes  pretendent,  quo  l'Intin.6  voulant  acquurir  celle  situ6e 
danslcurSeigneurie,  et  4ion  celle  en  franc  et  commun  ..occago,  mais  voulant 
Hussl  eviter  ie  paiement  des  lods  et  veutes,  aux.jnels  cette  acquisition  aurait 
donno  ouverturo,  s'il  i'e.U  achetee  directen.ent,  aurait  cu  rocours,  a  cette  fin.  a 
exp6d.e«t  snivant:  le  dit^jour,  5  octobre,  1852,  il  aurait  acheto  de  Mnro.A 
Pnmeau,  a  raison  de  £125,  la  terre  en  franc  et  comnmn  soccage,  par  acto  de 
vente  de  cette  date,  Lebrun,  x\otaire,  no.  5092,  et  lo  m6me  jour,  par  acte  de 
memo  date,  devant  lo  mfeme  notaire,  et  portant  le  no.l5G{)3,  le  dit  Intimo  aurait 
donno  a  son  frere,  vendeur,  le  morae  Immcuble  ainsi/achete,  en  echango  contre 
a  terre  appartenant  a  co  dernier,  et  situee  dans  la  ieigneurie  des  Ap,>elantcs, 
iesquelles  disent  et  all^gueut,  que  ces  denx  actes  L  forment  qu'une  scule  et 
m6me  transaction  ;  que  I'lntimen'a  jamais  cu  ^^^U\on  de  faire  I'acquisition' 
de  la  terre  en  soccage,  que  I'achat  qu'il  en  a  fait  etait  dans  Ic  but  do  TochaDger 
ensuite  contre  I'antre,  que  seule  il  voulait  acqueri/;  que  ce  procede  6tait  dans  le    ' 
but  umquc  d'eviter  le  paiem«nt  des  lods  et  v^ntcs,  auxquels  les  appelantes  / 
avaient  droit ;  qu'il  n'a  jamais  pris  possession  de  la  terre  en  soccage,  que  ces  ao^' 
tes  sont  laux,  simules  et  fraudulenx,  faits  et  passes  aux  fins  de  frauderles  apiie- 
lantes,  lesquelles  disent  de  plus  ,,uc  la  valour  de  liva^rre  situee  en  leur  seiitneu- 
ne,  au  lieu  d'6tie  do  la  valour  f  £125,  etait  ^n  rcalit6  do  £300  qiii  est  la 
somma  que  I'Infimo  ^  vraiiilent  i^ee  4  son  fiore  pour  loprix  de  la  £e  terre 
qui  a  reellement  et6  acqb^a  ti'tre  de  vente,  i  raison  de  jGaoO,  qu^'Ititirae  a 
pay6s  OR  promis  payer  poiirprix  d'icelle,  ct  quo  partint  cette  acqiii^{,ofi  a  donno 
!."   „"'  ^**''";  *'"^*'"':"'"«  ^  ""  droit  4e, lods  et  ventes,  s«r  la  dite  somme  de     . 
A300,  lesant  £25,  pour  laquello  sointijfe  leur  presento  action  est  portge. 

La  defense  consiste  dans  une  espoce  de  donogation,  daLs  laquclle  le  Defen- 
(leur  affirme  que  les  actes  en  question  sUt  .veritables  et   lullement  frauduleux 
ni  simules,  que  les  parties  en  les  passant  ctaiciit  s6rieuses,U  n'ont  fait  que  ce'    ' 
que  la  loi  leur  perinettait  de  faire.  \  . . 

Toute  la  preuvo  dans  la  cause  consiste  dans  la  productioi  des  deux  actes  en 
question  et  <^ns  les  r^ponses  faites  par  I'Intime  aux  interroLoires  sur  fait,  et 
arfaclesquo  lui  ont  soumis  les  appelantes  ;.et  aUssi  dans  une  Admission  de  faits 


pltol 

V. 

P.  Priineau. 


Yide  the  L>w-R«{H>rter-pi~a4r 


-7 


5 


-^^t 


t  Vide  supra,  p.  13. 
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Bitrnoe  den  parties,  dans  laquelle  elle*  admettent  que  rimmcuble  vendu  par 
E  dc  vontc,  no  5692.  est  et  6tait  lorsdo  Taction  situ6  dans  une  part.e  do  a 
eignenric  d'Annfield  tenle  en  franc  ot  commun  soccago  ot  partant  non  s^e  te 
Hu^lroit  do  lod«  Ot  vontoK,  et  que  riinme«bl\re9«  en  6chango  pour  cotte  torro 
plr  le  dit  Intimo,  6t«it.«itu6c  dan.  l'encIave\do  la  soigneune  de.  Appolantes. 
(Seigncurio  de  CImteaiiguay.) 

Dc9  r6pon8cs,  il  rdsulto :  •    ^,wt^  _ 

lo  Quo  le  Dofcndeur  Ion.  des  actos  en  qae«tion  ne  Bavait  paa  et  ne  8a  t.pa» 
encoie,  que  la  terre  Wil  achctait  e^t  tenue  on  franc  et  comil^un  Boccage.  (3  In- 

'To^Tn'aU  pn>  ^utre  possession  que  par  son  litre,  de  la  terre  achetie.  (4 

JtlfSdo  ClXa^gaay  ne  valaitpas  £300,  lo«de r^change  ;  ell^ne 
vftlait  Que  £125,  et  pa«;)iM«.  (6  Int.)  .... 

4t'l  n'a  pr;hirpaver^  Marc  Ant  Prim.au,  pout  la  terre  achetee  que 
".£125"  illcs  Ida  payLetriende  plus,  eta  6cLang6  cctt«  terre  pourlautre. 

^'  e^Quand  la  vente  a  6t6  ^te.  nous  ne  pensions nullement^  faire  I'^change. 

^^  ^"*'^   n'a  promis  que  les  £126,  pour  la  terre  et  rien  autre  chose.  (9  Int.) 

^  .  po'uivement  que  jorsqu'il  a  acbet6  la  terre  en  soccage,  >1  ava.t  d6^ 
Trre  de  Chateauguay  pour  £300  ou  pour  quelqu'au^re  pnx      (lO-Int ) 
^  ositivement  qu'il  avait  eu  I'intention  de  devenir>propri6taire  de  la 
Bl'actedevente,  (celleensoccage).  (11  Int.)r,     ^ 

«o.  Au  i.u  ..  vlernier  interrogatoire,  il  dit,  qu'il  est  devenu  propri6\aire  de  la 
xaerre  <}e  ChateaugW  a«  moyen  d'un  ^change  qui  a  6t6  fa,t  sans  soulte.    (12 

ii  Cour  Inf6«eure  par  son  jugement  dont  est  appel,  a  renvoy6  IVction,  don- 

"""VhTthe  Plaintiffs  have  not  proved  Uieir  materialallegatians,  and  that  it 
«  does  not  appear  that  the  deeds  of  sale  and  exchange  wei^;«m,d«ted  a^ 
"  feigned,  or  that  the  same  we  notintentedto  bind  and  obhge  the  partms^ 
"  thereto,  according  to  the  terms  of  the  said  deeds,  doth  dismiss  the  action. 

.prce  jugement  la  Cour  Inf6rieure  a  accord6  la  pr6tention  d«  D6fendeur 

qui  sou  Jaifque  c'^tait  aux  Demanderesses  k  6tablir.  par  une  preuve  suffisant^ 

I  legale,  la  fraude  et  simulation  qu'on  lui  imputeit,  que  dans  cecas  comme 

toujours  cette  fraud4  et  simulation  ne  se  pr^sumaient  pas,  e  -^«^J-J«J 

I'esiece  il  n'y  avait  ancunes  circonstances  qui  pussent  les  faire  pr^^umer,  de 

maniere  Mui  imposer  (au  D6f.)  I'obligation  de  repousser  et  d6truire  cette  pre. 

8omptionquel'onveutinf6rerde8actesm6me8.  •  u„„*  Hp«  «ptc9 

lL  Appelantes  au  contraire  ont  soutenu  que  les  indices  resultant  des  actcs 

eux^^rn'r^tablissentla  fraude ^t  simulation,  ou  la  font  l.galement  p^.nie 

d'une  maniire  suffisante  pour  quMl  ne  soit  pas  besoin  d'antre  P-"ve    ftent  d« 

Ivoir  d«  l)6fendeur  d'expliquer  les  circonstances  de  mam^re  k  repousser  cet^e 


6o. 

7oi 
achetS 

80. 
terre  ddsignee 

9o.  Au  12e 


nrAsomotion  resultant  des  actes  mfemes.  i  „„  „♦ 

^  toTs  clviennent  que  le  censitaire  a  droit  de  frauder  le  Seigneur  dc^lofls  ct 

*  '  "  '  ■   "  ■  .-  -  - 
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vonte^  dan,  ce  sens  qu'.l  pp„t  I^galement  faire  tous  aote^qu^pm»tront  avoir  Th—t««f 
effet  de  lo  mettre  4  I'abri  du  paicment  do  ce  droit,  pourvu  que  ces  ftctc5ldml  ^A"ii^*» 
faitB  8o.cnt  ,6noux,  vdritableret  non  8imul68.    Cotto  proposition  est  ^vidento  et  ^^^*^^ 
T,c  aouffro  pas  do  difficult^,  V  Rep.  V.,  Fraude,  666  (tr^s  positif  et  clair).  6  do    ^-  *^~"- 
V  «>.  EcLangc,  688,  (et  maintes  autres.) 

^  Une  autre'  proposition  6galement  claire,  c'est  qu'ii  faut  que  Ics  actcs  auxquels 
on  a  recours  soient  sincircs,  vriis  ct  s6rioux,  s'ils  sont  feints  et  simules,  ikiont 
.  nulB  quant  au  seigneur  et  les  lods  et  ventes  sonfdfls. 

«  Tout  ce  que  I'on  consid^re /dans  cos  rencontres  est  si  l'6change  est  sdn'eux." 
(7  Kep.  deja  cit6,)  j  o  » 

II  est  6galement  admis  que  plusiours  fois,  il  arrive  que  les  actes  passes  par  les 
parties  sont  faits  de  maniore  k  faire  apper^^evoir  la  sini^ulation  ct  k  niontrer 
qu  en  les  fesant,  elles.n'6taient  ni  serieuses,  ni  sinc^res.  " 

^  La  question  dans  I'espece  est  de  savoiry  d'abord  si  les  actes  produits  par  les  ^  '^ 

Demanderesses  6tablissent  cetle- simulation  de  mani^re  k  les  excmpter  de  toute 
nutre  prenve,*t  ensuite,  si  los  r6ponses  sur  faits  et  articles,  donn6es  par  le 
U6fendeur,  aux  interrogatoires  qui  lui  ont  6t6  soumis  peuvent  Atrc  pri  es  en 
sa  faveur  pour  repousser  la  prdsomption  qui  pout  resulter  des  actesTn^raes 

Sur  le  premier  point,  le  fait  que  I'acte  de.vente  et  I'acte  d'6change  ont  6t6  passes 
!e  mdme  jour,  par  le  m6me  notaire,  qu'il  n'y  a  pas  eu  de  tradition,  et  que  I'ache- 
feur  n  a  jamais  eu  la  possession,  sont  sftrement  des  circonstandes  bien  fortes  qui 
font  pr6sumer  que  ks  parties  en  fesant  l'6change,  employaient  ce  moyen  pour 
fmre  parvenir  k  rintim6  laterre  de  Chateauguay,  qui  dans  le  faitet  en  r6alit6 
;ui  6tait  vendue  pour  la  somrte  qu'il  payaifpour  celle  pn  soccage.  Et  pi  I'on 
cncroit  les  autorit6s  cit6es  et  surtout  Pocquet,  page  618,  et  Loysol,  retrait, 
regie  26,  Ces  circonstances  qui  se  trouvent  dans  le  cas  present  ont  suffisantes 
pour  donner  gain  de  cause  au  seigneur. 

...  P«»'^n*' »'  ««t  possible  que  les  partiesaient  ^t6  de  bonne  foi ;  que  la vente  ait 
*t6  sincere  et  86fieuse,que  I'intention  de  I'Appellant  ait  6t6  d'abord  d'acheterla 
terre  d'Annfield  et  de  s'y  6tablir.  Qu'ensuite  il  ait  chang6  d'avis  et  pr6f6r6  8'6- 
tabhr  sur  lautre  terre,  et  que  pour  I'accommoder,  son  fr^re  ait  consenti  k 
l^change.  Si  tel  6tait  le  cas,  et  que  la  chose  pftt  6tr^  6tablie.  nul  doute  que 
T^y^t  ventes  ne  seraient  pas  dfts.  Les  Demanderesses  ont  senti  que  c'6tait 
a  elles  k  prpuverk  simulation,  <i'est  ^^  cette  fin  qu'elles  ont  soumis  des  faits  et 
articles  au  D6fendeur.  Or,  non  seulement  les  r6ponses  aux  faits  et  articles  sont 
defaijorables  aux  Apj^ellantes,  mais  oUes  montrent  que  les  parties  6taient*inceres 
et  qu  il  n  y  a  pas  eu  de  simulation. 

Les  Appelantos  n'ont  pas  d6clar6  qu'elles  ne  fesaient  pas  usage  des  r^ponscs 
quvpartant  font  partie  de-  la  preuve,  et  etant  des  r^ponses  directes  aux  questions 
poshes,  doivent  servir  au  D6fendeur  qui  les  a  donnfees.  Ce  n'est  pas  le  cas  de 
dire  que  la  partie  ne  pent  so  faire  une  preuve  k  elle-mftme  par  les  rfiponses 
quelle  donne,  ce  sont  les  Demanderesses  qui  en  cherchant  kse  faire  une  preuve 
dont  du  moms  elles  pehsaient  *voir  besoin,  ont  provoqu6  ces  r6ponses  qui  leur 
sent  dfifavorables  et,  je  crois,  devoir  6tre  prises  contre  ellesi,     '     ^ 
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permift  .d'cuipluyCT  Ica-moyens  de  ne  pas  payBTim  lods  6t  veri^ 
pourqUoi  le  seigneur  derait-il  pi  us  que  tout  autre  exempt  de  I'obligation  de 
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prouierlR  frMude  et  la  wmuUtion  quMl  nlloguo,  ponniiiol  la  fraude,  doutraiio^ 
inent  k  touto  roglo,  scrnit-cllc  prtMiinee  on  m«  favour,  jo  Wo  vois  luw  dans  1« 
droit  on  <juo«tion  dc  favcur  qui  puisse  lui  fiiire  aciorder  ce  privilege.  *  ; 

J'incliiic  a  confniner  lo  juRoniont  pour  la  rrtiHou  que  la  simulation  ftl|oi?ue« 
n'ost  pas  prouvce. 

Les  Appelantcs  dovaiont  prouvor :  .  '     ^  '      •  V" 

Aliud actum  </nnm  scriptum,M(iA  w  Tout  p.is  fait,  3  (U\fot,Jiej\  234,  cl*yr- 

tout  235.  ■■      ,  ".'•'„•,'■' 

"  II  faut  prouvor  la  sinuilatiou,  non  la  fiamli',  dw  2iJj." 

1.6  no.  10  do  la  page  23:)  est  tres  fi)rt  pour  lo  Dofendc 
FraudCi  Uiiyf iMjot,  Fruudv,  Fonmaiu-  no.  828,  «'st  troH  fort. 

LafoHtaine,  J.  en  Chvf.  -Lea  AppolantoH  etaiont  deniandcresVes  on  Cour  d« 
premiere  iiistance.Commo  Seigneiire-*s.'s  do  Cliateauiruay,  dies  Ajclamaieiit  de* 
lodft  ct  ventes  dans  les  eireonstiincoH  suivantcs  : 

Lo  nommo  Marc  Antoine  ri|menu,  (Verc  du  Dofeii.leur,  l'intime,\otait  proprie-  ~ 
taire,  lo  u  octubrc  1852.  de  deux  lerres,  I'une  aitueo  dans  la  J^ij;ne«rie  de 
Chatcauguar,  et  I'aulro  dans  cettepartio  d(^  la  seignemie  dMwnyii/'',  qui  e^it 
deja  alors  sous  lin  tenure  do  franc  et  commufc  8oc«-age.  J 

■"\Le  ni6me  jour,  5  oftobro  1852,  doux  actes  notaries,  passes  Tun  a|la  suite  de 
raut"rer^ta"t' le  raenio  notairc  insl.ruinontaire,  et  portaut.  par  cons(^ent,  de* 
numeros  sucirel5si<<.s.;ivoir  les  ».  5002  ct  5G03,  intervienuent  en  roles  deux 
frcrcs.  L'un  do  ces  iicteft^jjst  fait  conimo  otant  uno  vente  par  U  dit  Marc 
Antoine  I^rimeau  a  son  frere,l*iTrttiw^dc  sa  terro  dans/lnnj^fW,  pour  lasomijie 
.  dc  JE125  com-aiit,  et  Tautre  est  rodigeCmmne^  ,-oniportant  un  6cl  ange,  ontre 
les  deux  frere»,  des  doux  terres  en  question,  t^inr,-w4mnc-il  est  dit  dans  I'acte, 
"  but-a-but,"  c'est-a-dire  sans  soulto  id  rctour.  ""^---^J 

tes  Appelates  protendent  que  les  i^loux  actes  sont  »;w«/M,et~faits  pour 

Va^guiscr  uno  vcyte  reelle  .Ic  la  terro  situce  dans  la  seignourie-  do  Oiiat^augaay,..,,. 

■  Aussi  reclamcnt-ellcs  des  lo.ls  et  ventes,  au  montant  de  i«5,  suivai.t  la  valour 

qu'elles  dbnuent  a  la  terro  qu'ellos  alleguent  avoir  6t6  aiftsi  vendue  pretendant 

que  c'est  lo  prix  convenu  entr^)  fes  parties.  1  ^^ 

Lo  Jugemenfc  dont  est  appel  les  a  deboulees  de  lour  demando,  "  cbns.denng, 
y  est-il  dit,  "  that  it  does  not  appear  tl.at  tlie  deed  of  sale  and  the  deed  of 
exchange,  in  the  declaration  mentioned,  were  simulated  and  feigned,  6r  that  the 
same  wore  not  intended  to  bind  and  oblige  the  i^irties  thereto  accordmg  to  the 
•terms  and  effect  of  the  saitl  deeds  and  of  each  of  them."  (1)  ^ 

Touto  la  question  git  dans  I'apprcciation  do  la  preuvc.    Cctte  preuvc  repose 

sur  les  enonces  des  doux  actes  quo  les  deux  frOres  ont  faits  entre  cux,  et  sur  les 
rdponses  de  rintim6  k  des  interrogatoires  sur  faits  et  articles.  Y  a  t-il  .eu^  abord 
une  vente  sincere,  puis  un  echange  sincere?  ou  bien  cesyaeux  actes  ont-ds  ete 
simul6s  pour  deguisor  une  vente,  soul  objot  de  la  transa<\tioii  que  les  partie*   , 
avaient  arretee  entre  olios  3 .  Cost  la  la  question.  V    /    '       .  -^       :  ^ 

La  lerre  S!Annjidd  qui,  d'abord,  fai«:objet  do  I'acte  de  v^e,  ct  esL^nsuite 
immediatement  donnee  en  contre-ochangc  au  ven  leur  lui-in6^o,  est  dfeclwee, 
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dans  loA  deux  acto*,  ne  contenir  quo  18  Hriwntu,  It  perolics,  et  144  picds  chJ^woTthS 
en  Buporflcie ;  on  lit  vond  "  avec  lc«  b/^tiiiscH  doMus  6rig6e8 ;  "  niai'*  on  no  Ocner^Mot- 
dit  pas  quellcii  nont  cos  bAtiHHCH.  Dans  I'acto  <lo  vente,  romnie  dans  I'acto 
d'Achange,  Ics  parties  d6claront  quo  eetto  terro  est  sous  la  tenure  do  franc  et 
commun  soccago.  Par  consiqucnt  olio  n'ost  pas,  dans  ses  mutations  par  vonto 
(>u  par  acto  6quipollont  a  veiito,  assujettio  au  droit  do  imls  et  vontos.  Do  plus, 
dans  I'liote  do  vonto,  rintini6  so  dit  eontmt  do  la  torro  '•  pour  I'avoir  visitfio." 

Im  terro  quo  rintini6  reijoit  en  contrc-6(;liango,  est  uno  terro  do  dtiilx  arpents 
do  largeur  sur  33  arpents  do  profondour,  cVst-a-diro  do  00  arpents  on  siipcrficie. 
Sa  contenance  excodo  par  consequent  cello  do  Tautro,  d'au  nioins  47  arpents. 
Do  plus  il  y  a  sur  cctto  torre,  "uno  innison  en  picrre,  une  grange  et  autres 
lAtisses."  L'on  voit  do  suite  quo  la  torro  de  (Jiinteanguay  est  uno  terro  do  plus 
grand©  valour  que  cclle  d'AnnJicld.     Cvytemlmt  I'ochango  est  dicinro  dtro  fait 

"  but-a-but,"  c'est-i-dirc  sans  soulto  ni  retour.       r 

Voyons  maintonant  co   quo  rinlimo  r6ix)!id  nux  intorrogatoires  sur  fails  et 
articles. 
Au  So  intorrogatoire,  il  r6|)ond  :  * 

"Jo  n'ai  jamais  sfi,  ct  jo  no  sais  pas  encore  si  ce  terrain  (la  torro  iVAnnJteld) 
«'st  tenu  en  franc  ot  commun  soc(;ago.;  ets'il  est  exempt  do  lodset  vontos;  jone 
moBuis  jamais  informfi  do  cela,  ot  on  no  mo  I'a  jamais  dit." 

Lo  4o  intorrogatoiro  est  en  ces  termes:  "N'ost-il  pas  vrai  quo  vous  n'avez 
jamais  pvis  possession  du  dit  immcuble  (o'est-a-dire  do  la  turro  d*AnnJield),  et^ 
qfift  vous  no  lo  connai.ssiez  pas  ?  Sinoii,  ditcs  quand  vous  on  avez  pris  possession, 
ct  quaird  vous  I'avez  vu  ?"  11  r6pond  aiasi :  "J'en  ei  eu  possession 'par  mon 
titre ;  mnis^ii'ai  pas  travaillo  sur  cc  terrain,  car  jo  I'ai  6cliang6  lo  mftmo  jour." 
Dans  sa  repottse^  au  6o  intorrogatoiro,  il  admet  qu'il  savait  quo  la  torre  de 
Chatoauguay  fetait'soiimiso  au  droit  do  lodset  vlsntes. 

Par  lo  Be  intorrogatoiro,  6R^iii  dcmando :  "  NVst-il  pas  vrai  que  lorsque  I'acte 
do  vente  a  et6  passA,  il  6tait  cojivenu  et  ontondu  entrc  vous,  ot  lo  dit  Marc 
Antoino  Primcag,  que  ractad'eclian^^crait  imm6diatomcnt  passA  ?"  R6pouse: 
"  Non,  quand  la  vente  a  ete  faite,  nous  ne  pennons  nullfment  d  faire  richanife.^ 
Le  croira  qui  voudra. 

lie  intorrogatoiro,'^'  n'ost-il  pas  vrai  que  vqus  n'avez  jamais  cu  L'intontioii  de 
devcnir  propri6tairo  ou  d'allor  vous  itablir  sur  la  iaxva'iX' Annfidd  T  R^ponse  : 
"  J'ai  eu  cotte  intention."  Lc  croiia  encore  qui  voudra.  CVtto  intention  n'a 
pas  dur6  longtemps,  puisque  I'acte  d'ecbange  a  kid  passfe  imin6diatement  apres 
I'acto  de  vente,  et  devant  le  m6me  notaire. 

^  II  me  sombic  qu'il  sufHt  de  citcr  ces  reponscs  do  I'intim^,  pour  constatcr, 
(I'abord  sa  mauvaise  foi,  «t  ensuito  ponr  d(femontrer  que  les  deux  actes  qu'il  a 
faits  avec  son  frere  sont  des  actes  simulis,  au  moyen  dcsqncls  on  a  voulu 
d^uiser  une  vente.  Le  gestum  fest  contraire  au  scriptum  ;  "  ce  qui,"  comme  je 
'ai  d6ji  romarqu6  dans  la  cause  de  Rolland  contre  Lareau,*  "  constitue  la  simu- 
lation^ cette  espece  de  fraude  dont  le  seigneur  a  droit  de  so  plaindre,  puisque  le 
control  qu'on  lui  a  pr68ent6  comma  Atant  un  simple  6change,  n'est  pas  celui 
que  les  parties  ont  t'n  vcritate  efin  g/j 
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'  Je  HUiH  done  d'Hvia  qira  TRppr^oiation  que  U  oour  do  premiAr*  inaUnc«  h  fiiite 
do  lHj>rtiUve,  (wt  nn«  Hppr6ciativn  inexaoto,  ot,  qne  par  conadquent,  il  y  a  ^u 
errour  daiui  Mon  jugeiii«nt.  -^  ^ 

QuAiit  Hu  montaiit  dea  lodH  k  accordur,  ila*  no  peiivent  I'Atre  quo  nur  luio 
•otnni'o  do  £125,  les  appjlantua  n'ayant  paa  tait  prouve  d'un  pliia  hnut  prix  que 
c«lui  av'uu6  pai^l'intimA. 

Duval J^.  Tho  evuitaire  w  not  obliged  to  make  a  contract  favorable  to  the 
SeigAior ;  but  it  would  be  very  immoral  to  aav,  na  it  is  commonly  aaid,  that  the 
eennfairt  haa  the  right  de  frnuder  ton  Sei(/neur.  Ihe  centi^am  has  no  more 
right  to  defraud  hia  aeignior  than  ho  haa  to  defraud  any  one  olso.  It  is  true  he 
,may  make  a  deed  to  a^id  paying  lodi  el  ventea,  but  it  mu<A  not  be  ar  simulated 
deed.  Ilia  calling  his  deed  of  acquisition  a  different  name  doos  not  alter  its 
natuie.  In  this  c&te  the  deed  of  sale  and  the  deed  of  exchange  are  bot^i  made 
the  same  day,  in  (the  forenoon,  before  tho  same  notary,  and  the  ^*3|Ull  may 
presume,  under  the  circumstanpcs,  that  it  was  at  the  same  instant;  %cllh«  no- 
taries' numbera  follow  ;  the  one  being  No.  6602  and  the  deed  of  oxcI^frfipUoing 
No.  6603.  If  the  respondent  h^  changed  bia  mind  after  purchasin^io  first 
land,  as  has  been  pretended,  he  might  have  produced  his  witnesses  to  prove  it. 

I  .     Judgment  for  Appellants: 

CherrieTf  Dorion  and  Dorion,  -Awomeys  for  Appellants.         - 

Leblanc  and  Caaaidy,  Attorneys  ^  Bospojident. 
~ .~  (T.  k.  ft.)  '        J  J  ■     ■   ■ 
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FROM  THE  DIStftlCT  OF  THBEB  BIVEBS? 
QUEBBO,  lit  JVLT.  18S7. 


Coram  Sir  L.  H.  Lafontainb,  BAhi.,  C.  J.,  Atlwiw,  J.,  DuyAJaJ^AROK,  J. 

No.  76.        " ' 

lJMVBKt,(Vlaint{ffi»tht  Court  betow-^t 

Appellant. 

AND 

OAVTBEAU  and  Uior,  {Dtftndanti  in  ths  Court  Mow.) 
1  BMpondcnts.  "^ 

Held,  that  a  will  made  en/orme  authentiqu0  though  valoelesg  iu  that  fonn,  may  be  proved  and  uied 
aa  a  will  in  the  English  form. 

La/ontaine,  J.  en  chef. — II  a'agit  dans  cette  instance,  de  la  successon  de 
L^ger  Lambert,  fils  de  1' Appelant,  ct  premier  mari  de  Marguerite  Beaudon  dit« 
Lariviere,  Intim6e;  '^      '  .■  »^ 

L' Appelant,  pr^tendant  que  son  fils  est  d6c<}d6  ab  inteatat  et  sans  enfiint,  , 
revendique  tons  les  bions  de  la  succession,  comme  6tant  son  seul  ct  unique  h^ri- 
tier. 

L^ger  Lambert  a  fait  un  testament  en  date  du  6  avril  1837,  rofu  devant  Me 
Bazin,  nptaire,  en  presence  de  deux  t^moins,  par  lequel  testament  il  institue  sa 
femme  sa  16gataire  univeraelle.  Ce  testament  qui,  comme  on  le  voit,  a  6t6  fait 
dans  la  forme  d'nn  testament  solennel  ou  authentique,  est  invoqu6  par  les  Inti- 
-pett^-rBpousser-la-demamtodo-U^peUnt.  -    = 
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'Is  tMtJMnont  Mt  ^rit  de1«  raiiln  du  notain  Buin,  ^  l»  reqoMe  da  trntateor 
qui  lo  loi  II  "  iWoti  At  notntn^"  en  pr^noiicu  den  luiulitt  <tuux  t^inoinit  "  pour  c« 
npfujl^n  qui  oot  sign^  aveo  Ud\i  Sieur  UnUtuur  ^t  iioua  notnirfi  npr^a  iecturo 
fiiite  et  rcfaiU?."  Kn  ♦•ffot  il  oat  6tabH  quo  l«  tOTtatiiont  jwrle  Ion  vraien  ■igna- 
tiiren  «lu  tcHtateur,  di-n  deux  timoiiisot  du  iiofaii^  Uaaiii.  II  a  done  touto 
I'apparenco  d'un  teatninent  rdgulidrcment  fait  daiiH  la  forino  lolunnellv  et  authen- 
tique.  **  Pour  r6put<'r  an  testaniont  nolonhol,"  dit  Varticle  289  do  la  Cou- 
tume  do  Pni  in,  "  ei)t  n^coMniro  qu'il  «oit  6crit  et  »igiiA  du  testatour ;  ou  qu'il 

H>it  pa«w6  purdovant  duux  notnirea ou  un  notaire  <M,  deux  t^inoinn,  etc." 

Main  il  fant  quo  cea  t^inoitin,  (et  cW  uno  de^  conditioiia  rtiquiaea  par  le  inome 
article),   aoiont  "  &g6a  do  vingt  ana  acconiplia."     L*Un  dos  t^moina,  I'hiiippo 
Dlonne,  n'avait  paa  oncoio  attoint  cot  Ago,  loraqu'i!  aaaiitta  comine  t6inoin  k  la 
((•nfcction  du  featamcnt  do  Leger  Lambort.     Auaai  TApjielant  »ttaquo-t-il  ce 
tistament  de   nHllit6  k  raiaon  de  cetto  incapacit6  ligalo  du  tinioin.     Cotto 
incapacity  6tant  clairemunt  prouvio,  la  coiir  de  proini^re  inatancc  a  Won  jugd, 
en  ddclarant  que  le  to»>tnnrent  no  pouvait  valoir  coraino  ttatanaont  aolonnel.  (1) 
D'ut)  autre  c6td,  lea  Intim^a  rdpondont  que,  ai  le  teatamcnt  no  pout  valoir 
coinme  teatament  aoleimtl,  il  doit  n^anmoina  valoir  com'me  toatament  fait  sui- 
vnnt  let/ormea  anglaiitt,  puiaqu'il  r6unit  toutea  lea  conditiona  requiaca  pour  la 
validity  dNin  pureil  testament,  et  qu'on  no  pout,  dan^  ce  caa,  invoquer  un  d6faut 
d'uge  dana  la  jperaonno  du  t^nioin  Dionn&    Ce  tnojeu  n"  6t6  auoueilli  par  la 
Aur  de  premiere  inatanco  qui  a  d6bont6  I'Appolant  de  aon  action,  "  conaid^rant 
quo  le  teatament  iAvoqu6^  par  lea  D^fcndoura'eat  .I6gal  et  auiBaant  euivant  les 
(liBpoaitinna  ilea  loia  d^Angloterro  auiviea  k  cet  6gard  dana  Ig  Baa-Canad^." 
.  Deux  queationa  principaloa  ao  pr^aentent :  la  premiere  eat  colle  de  1^,  convqr-v^ 
»ion  (I'un  testament  en  un  antro  toatament ;    la   aeconde  eat   cello  de  saVoir  ai,  " 
cette  ox)nveraion  6tant  admiae,  lo  teataroentde  L6ger  Lambert  rdunit  lea  quftliti6^ 
'  n^boaaairea  k  la  validity  d'un  teatament  auivant  la  forme  du  droit  anglais. 

Soua  I'empire  de  la  Coutume  de  Paris,  noua  ne  pouvjooa,  avanttrann^e  1774 
reconnaltro  en  ce  paya  que  deux  fonnea  de  teatamSnt';  le  teatament  aolonnel  ou 
authentique,  fait  avec  raasiatance  d'un  officier  public,  tol  que  le  preacrit  I'art. 
289  de  cette  coutume, -oil  lei  teatament  olographe  dont  il  eist  queation  au  oom- 
Diencoment  du  mfeme  article,  et  qui  doit  6tro  entierement  6crit  et  aign6  par  le 
testateur.  Uno  peraonne  no  pouvait  teater  aoua  la  forme  myatique  ou  aoua  Is 
forme  nuncupative,  ainii  qu'il  6tait  permia  de  le  faire  dana  \e%pay8  de  droit  icrit 
en  France.  Noua  on  avona  la  preuve  dana  I'arrfet  du  Parlement  de  Paria  du  16 
Mara  1639  qui  d6clara  nul  le  teatament  de  Cbamplain,  qui  avait  6t6  fait  dans 
la  ville  de  Quebec  dont  il  6tait  le  fohdateur,  et  ce  *'•«»  la  pr68t!nco  de  huit  tdmoins 
et  d'un  nommd  de  la  ville  ae  diaant  greffief  de  ce  iieu — teatament  con^u  en  la 
premifere  pcrsonne  et  6erit  par  un  qui  ne  a'fitait  nommd. ."  (2.) 

Depuis  I'annee  1774,.  nous  avona  une  troiaieme  eap^ce  de  teatament,  cello  qui  ' 
6tait  alora  au««ria6e  par  lea  loia  d'Angloterre.     Le  statut  Imperial,  commnnd- 


(1)  Jngement  rendu  aoz  Troia-kivWrea,  le  10  juin  1864,    Pr^aenta,  H.  le  juge  en  chef 
BoTren,  et  MM.  lea  jngea  D.  Mohdelet  et  Q.  Mondelet. 
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(a.)  Bardat,  t.  3,  livw  g,  chap.  18. 
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"  piurru  .Mro  loi»il>l«  4  touto  et  chaum  imrnonne,  propriftUiriHlo  tuun  ui»"ieuWw. 
•♦  iii«ublM  oil  iiitArdto,  <iHim  U  .lito  I'Mviiic,  .iiii  miri»  lo  droit  .r»ilk\ii.'r  !.•»  .liji 

.'♦  Jlnmelll»l♦■^  in«ul.U  on  Jiit^roU,  iK'ntUnt  ■•»  vi«,  |mr  venV  ».  .IoiihIU.ii*,  oii  hu 

L"  tromcMt,  <l<il(n  t«Mt«r  .-t  IA«u.'r  4  wi  morf  par  U'«ti«im'iit  ul  ».'t«  .lo  .li.'r«ior.>. 

*"  voloiit^  n..iioUtiint  t.iufd'H  loi*,  uwint-*  .«t  c.Htmiu'H  Aco  coiitroiro,  .|ui  out  |.r^. 
"  viilu,  oil  <|ul  |ir«'<.VHloiit  |)H'M)iitoim)tit  en  la  ilil«  IVovimo  ;  Moit  <iik)  tl  l.mia. 
«  ment  M.it  .lr.'M6  miivmit.  I.'«  loi*  .111  (^iiimU;  o>i  I'limut  hi  /ontie»  j>rr»rri(,-» 
**  par  U»  -loit  tV  A  nijleturrr.     jk*'. 

Et  notro  rtiilut  [.roviiu  ial  Sit  1^01.  fli.  <t  «x|.li.;iitif  .le  liMliH|Mmition  pio.itou 
dii  Rtntut  iinpAritiJ,  |K.rt.',  ".pill  .m  oii  «uih  I"'"''*'"  '"'  '""t- «  p'Tn'tino  uii  p.i>oii- 

;"  n.'8  wiinoH  .r«iit.!n.l.'m.tnt  «t  .l'ai<o,  nwuit  '1m  Uiuit  .Iroitn,  .Im  \(iyt,\wr  et  .li*iM)sor_ 
"  piir  t..4taiiH'iilS.ii  m:UH  .|.t  .loriiiwM  v..lont6,  noil  t-iitro  .:..njoiiits,  par  muringo 
"enfuvinir  .le  I'un  on  .lo  I'aiitro  .lor  .lit*  coiii^iiiK  w»it  en  tHVcur  do  run  on 
»  phwieurs  «le  leiir-*  i-iitWrni  &  l*>iir  clioix^  ou  eu  fi|veur  d.i  .411!  .pie  co  noiJ,  .le  tou'* 
"  ot  cImoiinB  loiim  ItieiiH,  ni.Mibles  .m  imiiioiiblt'is  qii<!if.pM  Hoit  Ik  tenure  .Ion  ditn 
"  iiiiiuGubKm,  otB..it  .juiiUHoi.M.t  propron,  lUMpiitsou  .loiiqiiotM,  -tiiiiH  iiiiciiiie  rvnerve 
"  restriction  et  limitHmn,  ii.)iiol»«tiint,  t.Hilon  loin,  .outuiiie*  ot  uhhjjoh  4  c  con- 
"  tniirt'S.  Pourvii  n6«niHoinH  'pi«|o  t.'n'uieur  on  In  t.'nt)ilri(w,  6timt  conjoint  011 
"  conjointo  par  niflringo,  no  ponnii  tester  <pie  .le  m  ptiit-leH  bieiisdo  mi  ciniiiu- 
"  nmit6  ou  .].«  biens  .pii  Ini  Hppiittieii.liont  uiitrcment,  iii  prejudicior  pnr  wn 
••  ttwtiinient  nu«  droits  dii  ou  »l.*  1b  survivanto,  ou  iiu  d.nniirc  coutuuiier  <.ii  pi  *flx 
"  doH  enfiiii".  Voyrvft  au^tsi,  .|U»  lo  droit  do  tester,  lul  .pio  .|.'iwuh  npocifio  et  .16- 
"  clar6,  ne  poiirni  6t>«  c>.nsid«r6  s'oteiidro  Adonner  pouvoir  .lo  k'f^uor  ct  doiincr 
"  par  tostainont  .)U  ortlonnaiico  do  dernioro  v  )lont6,  on  favour  d'aucuuo  cor|Hmi- 
•*  tion  ou  autrcs  gens  de  inain-mortc,  oxcopl6  daiw  les  ctw  ou  telle  eorporation  ^ 
"  ou  gons  de  main-niorto  auroiit  la  lihorte  d'aceoptor  et  recovoir  suivaiil  la  loi." 
II  est  u  ntniarquer  quo  lo  uta^^ut  do  17T4  noii-8oulomont,intro.luit  uno  noiivoll.j 
forme  do  tenter,  mairt  quo  j.>iiit  k  Cflui  do  1801,.il  donno  aux  canadienn  la  faculto 
ill1mit6e  do  .liHposer  de  tous  l^urs  bicim  on  favour  de  qui  bon  lour  HOinble,  par 
teBtanrent,  soitsolcnnci  ou au^onticjuc,  soit olographo,  soil  fait  8uivaiitlcH/o»mM 
Anglaiaet.  II  n'y  a  plus,  pour  ainsi  dire,  de  restrictions,  nide  r6»crvo4  coutumi- 
tires  au^qH«4leH  if  soit  difoudu  do  touciier.  Lo  droit  do  tester  est  done  .levenu 
dans  nos  iois  un  droit  favorable,  tolloraent  favorably  «pie  co  serait  contreyonir  a 
Tosprit  ct  ik,  la  lottre  do  ces  Iois  quo  do  chorchcr  h  en  rcstrcindro  rexcrcico  par 
simpW  voie  interpretative  ot  par  I'npplication  de  regies  d6fendue^  il  est  vrai,  par 
quelq'ik'8  auteurs,  mais  gonoraleinent  lopudioes  en  Franco,  memo  dans  raneien 

droit*  V 

La  roglcdu  droit  anglais,  rclativo  &  lit  fonno  do  testament  introduite  «lans  cc 
pays  par  Pacta  imperial  de  1774,  ct  appli.:able  u  la  prosentc  cause,  est  cello  qui 
so  trouve  dans  tietto  disposition  Hvl  Staluth  0/  frauds  (29  Car.  2,  s.  5\  "  That 
"'all  devises  and  bequests  of  any  laWs  or  tenements.  7'.  .rijall  bo  in  writing,  and 
"  signed  by  tlio  party  so  demising  the  same,  or  by  some  other  person  ia^^iia  prc- 
"  senco  and  hj  his  express  directions,  and  shall  be  attested  and  subscribcl  in 
"  the  presence  of  the  said  dcvtSbr  by  three  or  four  cf^Sliblo  witnesses,  or  else  they 
"  sliidl  be  utterly  void  and  of  none  effect."  ' 
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Cett*  fumie  (it  iMianMnt  n'*lfit  jm  iiuonnuo  dmm  rmicionoti  UKi»lHiion 
ffmHiii««  qui  i^giMalt  /«  yatft  de  dnAt  4eril,  at  qui  |>«riiutUit  «lo  tMUtr  Mlia  In 
R«rm«  iiiyatiqufl  ou  imim  Im  forma  nuncupiitive.  CV*  fornw*  avnient  lour  origiiM 
tiaim  ki  droit  rphiiin.  L'dcrituro  6tiiit  «lo  l'«Monnn  <lu  Umtninant  myntiqiif,  ni«i<« 
i-lle  lit)  ['(Suit  pjw  dan*  |tt  tMUiuent  nuiit!U|(Htif.  Cv|H]ndant  du|iuiii  rori|«nin»nc« 
da  Moulint,  il  tn  A  6t6,autr«mont  **  I*uur  lo  tentnnuuit  iiunoupAlif,"  dit  Uflnryi, 
6«  E<1.,  t.  a,  p.  8?,  No.  3,  "nottf  n'nvon*  rotcmi  que  lnKirnple  d^iioniinitUon : 
"  far  HU  liou  qu'il  ko  fMimilt  vi>rbHlf>tncnt  nt  par  uiio  exprlfMiun  vopal»>,  nou*  l« 
*•  faiionn  par  ^crit,  (»t  il  l«  fuiit  fairo  pur  nfiocmnit*,  4  cauRo  do  rurdoiiiiNiicu  d« 
"  Moulinii,  iiotftiuincnt  dam  lu  rciwort  du  l'arl«infliit  du  Piiritt! . .  (I)  TeNutnviit 
"  <|m)  II!  t»'RfiiiU(Mit  <|(U!  noim  appt'lon*  nuncupatif,  n'ont  {Mtint  le  vrai  ltitfain«nt 
"  iiuncupHtirdoK  rumniiiH;  niaia  utui  nouvelle  forme  du  t<-Ntameiir,  qui  ii'^taut 
"  Mirnnul  nl  nimcupatif,  wt  mixte  et  uunipoa6,  en  taut  qu'il  tiuiit  qudquw  cli<M« 
"  liu  In  formo  ilvn  doiix."  j, 

."  Lo  tenthment  nuncupatif,"  dit  rothier,  "  (Don.  tint.  p.  308),  m  fait.de  vi»« 
"  voix  on  pr^aoifoe  de  itopt  t^inoin^  le  notairo  compriii,  (k  moinn  que  Ion  Ktatuta 
"  pnrticuliora  ne  Bc  contu.nt«nt  d'un  moiiidre  nombrc)  auxquvU  lo  toatatcur  d6- 
"  dare  <le  vivt>  voix  ros  volont^ii,  lonqu'olloM,  it  mumire  qu'il  lua  d6ulare,  tont 
"  r^dig6i>n  par  6crit  par  lo  notairo,  qui  doit  onnuitc  on  faire  lecture  au  testatour, 
"  ct  frtiro  mention  do  oottc  lecture ;  aprus  quoi  lo  teatament  doit  6ttH  ni^j^iid  par 
"  Ip  noiaire  et  Ics  autron  t^moina,  ot  par  le  tostatour,le  tout  BauHdivi>rtir  k  autrm  | 
"  acten;  ai  lo  toHtatour  declare  quHL  no  aait  ou  ne  pent  signer,  il  en  doit  6tro  fait 
"  mention." 

"  Lo  tcRtnmcnt  mystique  ou  secret  ae  fait  on  cotto  formo :  le  ttstateur,  apris 
"  avoir  *crit  ou  fait  6oriro  par  un  autre  sos  dcrnidros  volont^a,  qu'il  doit  signer 
"  de  sa  main,  pr6Minto  k  sept  t6moin8,  Ic  notairo  compris  {k  moins  que  losstalutH 
"  particuliora  des  limix  ne  so  oontontent  d'un  moindre  nombre)  le  pupier  oii  ellea 
"  sont  contonues  clos,  ct  scelld,  ou  le  fait  clorre  et  acoller  devanteux,  lour  diSclare 
••  que  CO  papief  est  son  t$stamej;i£  6crit  ct  sign6  de  lui,  ou  6crit  par  un  autre  et 
"signd  do  lui,  apres  qudi  le  notaire  dresse  Hactp  de  suscription  qui.  doit  6tre 
"  Acrit  sur  lo  dit  papier  ou  sur  la  feuille  qui  lui  sert  d'onveloppc,  et  cet  acte  de 
"  suscription  doit  6tro  8ign6  par  le  notaire,  les  autres  idmoins  et  le  tosfatour,  lo 
"  tout  sans  divcrtir  k  autres  actcs ;  et  si  par  un  empficbotnunt  survcnu  depuiu 
•'  la  signature  du  testament,  le  testateur  ne  pouvait  signer,  il  en  sera  fait  men- 
"  lion."  • 

Potbicrn'a  fait  h\  que  reproduiro  lea  dispositions  dos  articles  5  et  0  do  I'or- 
donnance  dos  testaments  do  1136.  Cotte  ordonnance,  il  est  vrai,  n'a  pas  6t6 
eur6gi8tr6e  en  Canada ;  mais  cela  n'altero  on  rien  I'application  quo  j'entends 
faire  des  formes  mystique  ou  nuncupative  de  tester,  k  la  question  do  la  conver- 
sion d'un  testament  en  un  autre  testament.  L'ordot^nanco  n'a  fait  que  r6gula- 
riser  et  rendre  plus  precises  des  formalit^s  qui  d6j4  ei^istaient. 

Solon  le  code  Napol6on,  un  testament  peut  6tro  ol0grapbe,  ou  fait  par  acta  »j 
public  ou  dans  la  forme  mystique,  art.  969.    Pour  etr^  olographe,  il  faui  qu'il  ^ 
soit  "  6cnt  en  optier,  dat6  et  signd  de  la  main  du  testatour,"  art.  970.     Pour 
• ■ : ,_ .X : 

(I)  Cette  ordonnance  r^jetait  la  preuve  testimoniale  au-dessuk  de  100  livres. 
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6tre  fait  par  actc.  public,  il  faut  qu'il  sc^t  "  ie9n  'par  doux  [iioWres.  en  presence 
de  deux  tfimoins,  on  par  un  notalre,  en  presence  de  quatre  tdraoins,"  art.  971. 
Quant  aux  formalitfia  exigdes  i-our  la  validit6  do  tcatanaent  mystique,  rarticlo 
976  du  code  reproduil  presque  litt6rHleraent  la  section  ^e  de  I'Ordonnance  de 
1735,  k  la  diflfdrence,  quant  au  nonibie  des  tenioins,  qu'il  n'^exige  que  "  six  te-  . 
moins  au  moins,"  autre  le  notaiie. 

41  s'agit  maintenant  do  constater  si  la  conversion  d'un  testament  en  un  autre 
testament  e«t  admise  par  la  jurisprudence  fran^aise  taut  dans  i'ancien  que  dans 
lo  nouveau  droit,  c'eRt-i-dire  si  un  testament  qui  a  eto .  redige  sous  une  des 
formes  legales.  poi.r  yaloir  sous  cette  forme,  etant  neanmoins  mil  comme  tcl, 
fioit  4  raison-  d'incHpaClTd  dans  -la  pei:8onne  qui  !>  ro(;u,  ou  dans  colle  .lei'un  .les 
^  t6moins,  ou  ^  raison  de  quelqu'autre  defant,  peut  noanmoins  6tre  d6clar6  valable 
s']l  rdunittoutes  les  conditions  requises  pour  la  validite  d'un  testament  sous  une  ^ 
autre  des  formes  rcconnues  par  la  loi.  v^'  5 

'      Id,  il  suffit  do  roctteillir  les  autorit^s  le^  plus  considerables  et  lea  citer. 

Ricard,  et  quelques  aiitres  auteurs,  out  soutenu  la  n6gative.  Bansson  traiie 
des  Donations,  lore-partie,  cl.ap.  5,  sect.  9,  nos.  1609  «t  1610,  Kicard  s'expri- 
me  ainsi  :  "On  peut  avancer  pour  une  maxiitie  g6nerale,  qu'il  est  nficessaiie 
♦'quele  testament  soit  parfait  en  la  forme  enlaquelleletestateufacommoncodc 
■  "  disposer  ;  et  que,  quoique  cet  acte  ait  des  solennites  suffisantes  pour  valoir  en 
"  une  autrfe  forme  permise  par  la  loi,  ou  par  la  coutunw,  il  ne  laissera  pas  de 
•«  denveurer  sans  effet,  s'il  n'est  accompagnede  celles  quisont  requises  pour  ra<:- 
^  »'  complisseinent  de  Tespece  du  testament,  en  laquelte  iUa  voulu  disposer." 

«•  Cette  maxime  «Rt  fond6e  sur  ce  que  16  defimt  ayatSit6moTgn6  vouloir  faire 

''  son  testament  en  une  forme  plus  solennelle,  il  est  cens6  n'avoir  pas  eu  dessein 

\  ."  de  confier  sa  volont6  dans  une  forme  plus  commune,  et  moins  assur6e:  et 

"  ainsi  ne  se  trouvant  ppint  parfaite  en  la  raaniere  qu'il  a  choisie,  I'acte  qui  a 

"  (6t6  fait,  n'est  point  suffisant  pour  faire  foi  de  ses  intentions." 

Cette  opinion  de  Ricard  n'a  point  pr6valu  ;  elle  a  ete  combattue  par  blen- 
des auteurs,  et  rfipudi^e  par  plusieurs  arrets.    Ricard  lui-m^rae  sfimble  6tre 
tomb6  en  cotitraditition,  car  au  no.  648  de  la  m6m«  partie  de  son  traite,  il  avait 
d6j&,  dit :  "  qu««i  le  testament  6tait  6cnt  fit  signe  de-la  main  du  testatcur, 
"  et  entiftrement  accompli  en  sa  forme  pour  le  faire  valoir,  et  qn'il  soit  seule- 
«'  ment  reconnu  par  devant  un  notaire,"<]tui  se  trouve  Ifegataire  dans  le  testament, 
'*  aux  fins  de  le  rendre  plus  authentique,  et  de  lui  ^onner  une  ex6cution  paree,^ 
"  non-seulemen*  le  testament  en  pntier  ne  sera  point  nul,  mais  m^me  le  legs 
"  fait  au  profit  dh  notaire  sera  valable  :  Sa  qualite  de  notaire  avec  celle  diJ 
"  legatipre,  ne  ponvant  au  plus  avoir  eflfet  qu'il  l'6gard  de'l'actc  qu'iU  pass6  ; 
•♦  v(i<juele  testament  et  la  reconnaissance  faite  devant  lui,  sont  deux  actes 
"  separes,  qui  peuvent  subsister  I'un  sans  I'autre  ;  de  sorte  que  le  d6fant  qui 
"  se  rencontre  en  I'un,  ne  peut  pas  faife  prejudice  a  I'autre,  qui  est  demeure 
"  accompli  detoutes  SOS  formes."  .  ;^ 

Quuul,  ^  la  jurinprudencc  qui  prftyalait  foiia  ranciep  drgit,  ron.;pfltit  citer  les 

autoritds  suivantes :       ,  <- 

Lapeyrere,  t.  2,  au  mot  »  testument,"  p.  746,  no.  7  :  "Si  le  testateur  a  voulu 
-«♦  tester  soUnndhmmi,  et  n'a  paa  pu  le  fiure,  le  tesitaroent  vaudra  comme  «'««- 
^  eifatif,  si  les  formalit6s  du  nuncupatif  s'y  rencontrent." 
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Broilcau,  8ur  Louet,  t.  2,  p.  698  :  arrfit  duparleraentde  Toulouse,  du  4  Janvier 
1606,  confirraant  un  testament  nuncupatif,  quoiqu'il  n'y  eut  que  six  t^moins 
avec  le  notaire,  et  que  deux  n'eussont  point  6t6  interpellos  s'ils  savaient  signer 
ou  non  ;  le  notaire  6tant  regard6  com  me  servant  de  7e  temoift,  (Cambolas,  liv. 
3,  ch.  46.)  ,  ^ 

Pk706.  Arre^  du  mfenie  parlement,  du  21  Janvier  1624,  qui  a  d6da- 
r^  -valable  Ic  testament  clos  fait  par  une  personne  qiii  nc  savait  ni  lire  ni  6crire, 
encore  que  les  t^moins  ignorassent  le  contenu  en  icelui  ;  et  jug6  que  le  notaire 
I9nait  lieu  de  liuitierae  tfemoin  en  ce  testament,  car  il  en  fallait  Luit  pour  qu'il 
y>ut  valoir.  (Cambolas,  livl  5,  chap.  3.)    <,  ■  ** 

P.  797  :  "  Arrfet  du  parlement  de  Provence,  du  7  decembre  1666,  qui  con- 
jBrme  Je  testament  d'un  aveugle,  et  declare  que  le  notaire  a  pu  y  servir  de  hui- 
tiime  timoin.  (lioniface,  t  2,  part.  2,  tit.  2,  ch.  1.) 

Montholon,  a  la  page  161  de  son  "  Recueil  d'arretB  de  la  Cour,  prononcds  eii 
Robes  Rougi^s,"  en  cite  un  dn  mois  d'ao6t  1592,  confirmaiit  un  testament,  auquel 
il  n'y  avait  que  six  t6moins  et  un  notaire,  fait  a  Avignon,  eimore  qu'il  fat  fait 
par  un  mineur  an  profit  de  son  tuteur-;  c'est-^-dire,  ainsi  quo  raute#  s'exprime 
dans. la  table,'que  "  le  notaire  fait  un  t^moin  en  un  testament." 

Bardet,  t.  2,  p.  168.  Arr6t  du  parlement  de  Paris,  en  1-634,  declarant  bon  et 
valable  un  testament  secret  on  mystique  fait  drtns  la  Goulume  de  Berry,  ecrit  de 
la  main  du  notaire  qui  avait  re9u  I'acte  de  declaration.  II  fallait,  dans  cette 
Coutnme,  cinq  pcrsonnes  quand  le  testateur  pouvait  lui-meme  6crire,  et  six 
quand  il  ne  le  pouvait  pas,  savoir  le  testateur,  la  personne  confic'ente  qui  6crit 
pour  liii,  le  notaire  et  tiois  t6raoins.  On  disait  contre  le  testament  que  "  I'une 
de  ces  personnes  ne  pouvait 'faire  la  fonction  de  I'autre,  et  que  n^anmoiris  Je 
notaire  avait  fait  double  fonction  et  repr6sent6  deux  personnages."  On  r6pon- 
iiait  que  la  Coutume  de  Berry  avait  *' transcrit  <^e  mot  k  autre  letexte  de  la  loi 
Ilae  comultissima,  C.  de  testam  prtr  la  decision  de  laquelle  il  6tait  certain  que 
oelui  qui  avait  ecrit  le  testament,  y  pouvait  6tre  temoin." 

'  Basnage,  sur  Tacticle  413  de  la  Coutume  de  Norm?indie,  p.  196,  soutient  I'aflSr- 
^mative  stir  la  question  de  savoir  si  un  testament,  r6unissant  par  lui-m6roe  toutes 
les  qualites  d'un  testament  olographe,  pent  valoir  comme  tel,  quoiqu'il  ait  ete 
recounu  devant  un  notaire,  et  que  cette  reconnaissance  soit  nulle.  II  cite  Henrys 
liv.  6,  quest.  3,  et  deux  arrets,  I'un  du  17  Janvier  161^,  et  I'autre  du  27  aofit 
1618.  . 

Mercier,  I'auteur  du  livre  intitul6,  "  Bemarques  du  Droit  Francois  i^ur  lea 
[nstituts  de  I'Empereur  Justinien,"  public  en  1666,  p.  167  :  "II  n'/  a  rien  de 
"  plus  favorable  qtie  la  d^rniere  voloilit6,  qui  est  la  seulechose  qui  demeure  d'un 
'■  homme  mourant ;  eum^  non  aliud  videatur  solatium  mortis,  dit  Quintilien, 
*"  quam  volontas  ultrd  mbrtem.  C'est  pourquoi  Constantin,  etc.,  etc." ;  et  apres 
ces  citations,  I'auteur  ajoUte :  "  Toutes  ces  raisonset  une  infinite  d'autres  qui  se 
"  trouvent  dans  le  droit,  ont  fait  cette  diversity  de  testaments  et  de  formalit^s, 
"  qui  se  pratiquent ;  afin  que  personne  oe  se  trouv&t  daP8  I'impniHfiftt'fe  de  pou-- 


[jambert 

T. 

CtaMivtvaii 
et  VtoT. 


*?  voir  tester, /awte  de  savoir  les/ormalites  pequises,  com'me  il  aurait  pu  s'y  trou- 
"  ver,  s'il  etkt  6t6  contraint  k  une  seule  forme  de  testament ;  encore  bien  que  Pan 
''  doive  f aire  plus  d*estat  de  la  volonti  du  testateur,  que  de  Pitroite  observance 
'^  desformalitisr        '     -  :  ;  ;      .  ^      ,  v      ■; 
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Si  nous  rccourons  aux  autcurs  modcrnes,  il  est  facile  de  faire  voir  que  la  doc- 
trine de  Uicard  a  eto  combattuc  victorieuscment  par  ceux  des  commentatcurs  du 
code  Napoleon,  aux  6ciits  dcsquela  nous  avons  toujoure  attache  le  plus  grand 
poids,  tcls  que  Merlin  (1)  Toullier  (2),  Duranton  (3),  Delvincourt  (4),  Trop- 
long  (5),  Grenicr  (C),  et  plusieurs  autres,  ct  Ton  peut  voir  dans  la  collection  do 
Dallaz  (7),  quo  la  nouvelle  jurisprudence  des  arrets,  dem6me  que  I'anciennc,  est 
conformc  an  sentiment  do  cesauteuK».  Au  riombre  des  flrrfets  qui  sont  rappor- 
tcs  danscettc  collection,  Ton  en  trouvo  un,  (t.  0.  p.  45.,)  du  14  Mars  1822,  ren- 
du par  la  cour  de  Bastia,  sur  les  conclusions  de  M.  Troplong,  substitut,  qui  a 
jugo  quo  "  la  nullito  de  I'acte  de  suscrlption  d'un  testament  ccrit,  dat6  et  signo 
par  le  tcstn^eur,  n'cnrpcclie  pas  cc  testament  de  valoir  comme  olograpbe,  alors 
ra6me  quo  le  testateurrturai^  qualifie  son  testament^  de^ys%Me,  et  n'aurait  pas 
-  employe  lii  clause  valeat  omnimeliore  viodo'*^ ;  aom\i\ev&x\i,  est-il  dit  entre  au- 
tre* choscs,  **■  que  si  (irimaldi  n'a  point  i^ere  dan?  son  testament  la  clause 
^*  valeat  omni  meliore  modcf  quo  valere  potent,  I'omission  de  cette  clause  qui 
"  n'est  oxigce  par  aiicunc  loi,  ne  peut  changer  llC  nature  et  la  substance  de  co 
"  testament,  etant  hois  de  doute  que  Grimaldi  n^ait  voulu  tester,  et  n'ait  mani- 
"  feste  I'intentjon  que  sa  volont6  fftt  cx6cut6e ;  et  il  mffit  pour  quecette  exicution 
"  soil  assurie,  qiMle  se  soil  manifestie.  dans  une 'des formes  voulues par  la  loi' 
Je  terminerai  ces  citations  par  un  passage  du  Traiti  des  nullitds  de  Solon,  t. 
2,  no.  120.  Examinant  I'objection^iaitc  par  Ricard  ct  quelques  autres  auteurs, 
qui  se  fondent  sjir  la  conjecture  de  la  volonto  du  testateur,  qui,  disent-ils,  n'est 
pas  pr6suin6  avoir  rinteutionde  disposer  en  unetoute  autre  forme  que  celle  qu'il 
a  choisie  ;  "  Nous  dcclarons  avcc  franchise,"  dit'Solon,  "  que  nous  avons  peine 
"  a  conccvoir  comiiWit  des  jurisconsultcs  aussi  recommandables  ont  pu  met- 
•'  trc  dans  leurs  cofits  une  pareille  raison  ;  nous  ne  concevons  pas  de  pensee  plus 
"  folle  que  celle  (^'on  attribue  a  un  testateur,  et  pav  suite  de  laquelie  on  sup- 
"  pose  qu'cn  disposant  de  son  bien  pour  le  temps  ou  il  ne  sera  plus,  il  tientpUis 
'»,  — '■      '  '■"'"■ 

(1)  Quest,  do  droit ;  3e  Ed.  1820,  t.  6,  Vo.  "  testament,"  §.6. 

(2)  T.  6,  Don.  et  test.  5o  Ed.  no.  480.       ' 

(3)  T.  9,  4c  Ed.  nos.  188  et  suiv.  . 
.,      (4)  T.  2,  Ed.  de  1824,  aux  notes,  p.  311.          '     - 

'  (6)  Don.  ct  test.  t.  3,  nos.  1654  et  1655.  ,  , 

(6)  Don.  et  test.  4e  Ed.  in-8o  par  Bayle-Mouillard,  t.  2,  no.  2t6  bit. 

(7)  T.  S|  Vis.  Disp.  entjevifs  et  test.,  chap.  6,  sec.  5,  art.  *.  L'auteur  dit  quo  Merlin, 
a  I'endroit  d6ja  citd,  "  s'attache  a  refuter  la  doctrine  de  Ricard,  et  d^montre  avec  autant 
de  claBt6  que  d'drudition,  le  bien  jug6  des  detkx  arrets  que  nous  venonfl  de  citer ;»  (sa- 
voir  arr&t  du  Pari,  de  Metz,  du  12  sept.  Il30,  et  arret  du  Pa^l,  4e  Dijon,  du  ler  ao&t 
1748)  ainsi  cit^s  pour  protfver  que  "  la  jurisprudence  n'avait  pU  sanctionn^  I'opinyni  de 
Ricard."  Dalloz  ajoute  :  "  Les  tribunaui  (depuis  le  Code  Civil)  tendent  &  consacrer  le 
systome  de  la  validity  du  testament.  W^.  Toullier  et  Delvineourt  ont  toujours  ensei- 
gn«  cette  doctrine  :  M.  Grenier  s'y  est  rendu,  aprea  I'avoir  vivement  cdtabattue.    M. 

—igttltik-V«ni^^Bimti^ap^69r9>udiotudtdroa;  maJaaae  note  ina^rtg  dansla^rMdition^ 
de  cetouvrage,  fait connaitre  queM.  Merlin  pensaitquel'art.  979,0. Civil  devaitamener, 
sujourd'hui,  une  decision  contraire  &  celle  qu'U  avait  aoutenue  sous  Vancienne  jurispru- 
dence ;  enfin,  dans  son  Rip.  t.  It,  p.  »62,  il  revient  A  8a  premi^r^  opfnion  qj'il  confirme 
par  de  nouTelles  obsenrations." 
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•  paiticulierement  k  la  forme  de  son  testament  qu'i  la  disposition  qu'il  veut 
"  faiie.  Oil  nous  noixs  abusons  bien  6trangement,  ou  nous  rcgarderions  tous 
"  coinino  im  insens^,  celui  qui  en  leguant  sa  fortune  k  sa  compagne,  k  son  ami, 
"  H  son  parent,  declarerait  formellement  que  si  son  testament  ne  valait  pas  dans 
"  1,1  forme  qu'il  avait  choisie,  il  changeait  ses  affections,  il  se  ddpouillait  du  sen- 
"  liniont  de  preference  qui  I'avait  determind,  il  voulait  en  un  mot  que  son  testa- 
"  incut  ffit  nul,  et  que  la  volont6  do  la  loi  ffit  plus  forte  que  la  sienne.  La  juris- 
"  prudence  nous  a  fourni  des  exemples  de  dispositions  bien  singulieres  ;  mais 
"  nous  no  pcnsons  pas  qu'elle  nous  en  foutnisse  de  plus  bizarre  ni  de  plus  ridi- 
"  ciilc  qu'iiue  pareille  disposition.  Des  lors,  comment  attribuer  a  un  testateur 
*•  uno  penseo  qui,  si  elle  6tait  foiinellcnient  expriui^e;  derail  une  cause  suffisanto 
"  pour  lo  fiiiro  inettre  aux  pefites  niaisons." 

"No.  127.  Cette  pr^somption  est  done  contre  la  nature  des  choses ;  disons 
'•  niioiix,  cUe  etait  autrefois  domciiti.^  par  une  clause  qui  tonait  au  stjle  du  tes- 
•'  t.ninont,  il  s'en  fesait  bien  peu  qui  no  continssent  pas  cette  clauses  voulajttque 
"/«  iHexcnte  disposifme  vaille  conimc  calicile,  ou  duns  toute  autre  forme  que 
■\rh!re  sepourruit,etc.  Aujourd'hui  cette  clause  n'est  plus  nsit6c,  jiiais  I'esprit 
"  qui  la  dicfait  nVn  existe  p^s  inoin.s,  et  tout  testateur  n'en  est  pas  inoins  prcsu- 
••  me  vouloir  que  son.testament  vaillc  de  quelque  maniere  que  ce  soit.  Cette 
•'  volonti'  est  rians  la  nature,  on  sent  qu'un  testateur  i.'a  ri^-n  tant  a  coeur  que 
';  IV'xeciition  dos  dispositions  (ju'il  a  faitos." 

Lor^que  sur  la'matieie  des  testaments,  le  Canada  etait  exchisivement  r6gi  par 
la  Coufmne  de  Paris,  li  question  n'a  fn^^u  se  presenter,  puisque  nous  n'avions 
que  Ic  ttsmmcnt  olograf.he,  qui  devait  etre  entioreinent  6crit  et  signe  par  le 
tes^taleur,  et  le  testaihc^t  solenmel  qui  etait  ecrit  par  un  officier  public.  L'on 
sent  que,  si  cc  dernier  testament  ttait  nul  par  quelque  dcfaut  de  forme,  il  etait 
atteinl  d'une  nulUte  entiere  et  absoluo,- vfi  qiril  n'existait  aucuneiputre  forme  de 
tosfamoht  en  Inqif^lle  il  put  valon-.  Mais  il  n'en  6tait  pas  d«  meme  dans  les 
pny-s  dc  droit  t-crit  ;  il  n'en  est  pjig  dememe  en  France  aujourd'hui  sous  I'empire 
.111  code  Napoleon  qui  permet  dc  disposer  par  la  voic  du  testament  mystique. 
Cv  testament  devie.it  un  tcstanunt  authei.tique,  solemnel,  par  I'acte  notari6  de 
smw}>ti(Vn  dont  il  est  revetu  (1).  Lorsqu'une  personne  adopte  ^ette  forme,  elle 
ost  done  presumee  vouloir  faire  un  testament  autbentique.  Cependant,  s'il  perd 
(•■•  oaractoie  par  suites  de  quelque  vice  dans  Facte  de  snscriptioh,  fl  n'en  vaiidra 
pas  moitis  comme  testament  olographs,  s'il  est.cntierement  ecrit,  date  et  8ign6 
par  le  testateur.  II  y  a  done,  dan*  ce  cas,  conversion  d'un  testament  r6dig6 
dans  une  fbrm#,  en  un  autre  tc^mfcnt  qui  emprunte  alors  sa  validite  k  une  autre 
forme,  do  meme  que  cola  avait  li^u  ^^Tancicn  droit  pour  les  pays  de'^Jroit 
ecrit.  La  forme  autlientiquc  qu6^%ij^stateur  a  pu  vouloir  donner  k  son  testa- 
ment, ti 'est  done  qu'un  surcrolt  doJbfmalit^s;  et  M,  Grenier,  au  No.  dej&  cite, 
nous  dit  que  f  f^urisconsultes  romaiiis  6taient  bien  loin  de  voir, -dans  un  sur- 
"  croit  (k  formes  employees  par  1^  testateur,  un  motif  d'annulatioh,  dans  le 
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i*  ^'^  Delyiniovrt,  a  la  pa^^e  a^jd  ciWi.    Duranton,'t.  9,  No.  145.    Bioche,  Diet,  de 
'f  roc,  t.  3,  Vij.  "  Envoi  en  possession,"  p.  683,  No.  33.    Troplong,  Don.  et  Test    t  3 
No.  1652.  n  .        ;. 
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-  '*  cas  (rii  qiielqWs-Hn('»  do  ces  fornialitea  auraicnt  6t6  omiscs,  ct  ou  Ic  testament 
"  aurait  A^  avoiV  par  lui-ni6m(5  son  ex6cution,  qiiantl  lo  testateur  n'aurait  nnllf- 
"  inent  songo  k  6es  tornialitus.  lis  y  voyaicnt,  an  contraire,  un  motif  do  phis 
**  pour  prononccr  m  validitd  dn  testament.  Void  icet  6gard  comment  sV'xprimo 
"  Ulpien,  dans  la  loi  3,  ff.,  de  testamento  mililis :  ttfc  credendus  est  quinqnuiK 
"  ffenus  kstandi  eligere,  ad  imjmffnanda  ma  judicia,  sedTmagis  utroqi^e  genet-f 
"  voluisse  propter  form  ilosjeasuay 

Obseryons  encore  qiKun  tcutstment  ologfaphe  est  lin  acta  sons  scing  p rive  (1), 

-  ct  qno  la  r6glo  regno  eiVjurisprudence,  qu'un  acto  notari6/  mil  comme  tel,  pent 
ncanmoiiiA  valoir  comme \in  acte  sous  signature  privee,  s'il  est  signo  des  parties, 

-  doit  s'appliquer  an  testament  mystique,  nul  comme  tel  par  quelque  dofaut  dan> 
I'actc  de  suscription,  niais  dfJtiWti  I'ocriture  int6rieure  et  l^  signature  qui  y  est 

■  appos^e  prescnlcnt  tout  le  crtract'Sr^  d'un  testament  olographe,  cVs,t-a-dire  d'un 
acte  sous  seing  priv6.  C'est  I'avis'de  TouUior,  au  No.  480  doja  cit^,  de  Troplong, 
sous  Ifr  No.  1664  predtd,  p.  589,  ct  d'auires  ant^uts.    Toullier,  apres  avoir  rap- 

•  pell  la  r6gle  dans  son  application  aux^actes  notari6s,  sVxpnme  ainsi :  "A  phis 
"  forte  raison  la  nullit6  dc  I'aute  do  suscription,  qni  est  un  acte  entierement 
"  s^pare  du  tcstariient,  et  qui  m6mo  est  otdinairement  ocrit  sjur  im  autre  papier, 
"  no  pout  ontralner  la  nullit6  du  testament  olographe."       * 

^''  L'espofe  parliculiere  du  present  prgces  nc  pent  pas  ^c  presenter  en  France 
sous  lo  code  Napoloon,  diins  lo  cas  d'un  testament  par  lacte  public,  qui,  comme 

'  tcV,  sefait  -pul  a  raison  de  quelque  vice  de  forme  ou  autrjs.  Impossible  de  valoir 
commo  olographe,  pdistjue'ce  testament  Tie  serait  pas  j&crit  par  le  testateur,  et 

impossible  ^galenvent  de  valoir  comme  testament  mystique,  puisqu'il  ne  poiirrait- 
pas  en  reunir  les  conditions,  sous  lo  rapport  du  nombre  de  personnes  dont  la 
presence  est  requise.  Au  testament  par  acte  public,  (0.  Civ.  art.  071)  il  ne  peut 
y  avoir  au  plus  que  cinq  pereonnes^^outre  Je  testatour,  q'esi  lorsqu'il  est  regu  par 
un  notaire  et  quatro  tomoins,  et  il  n'y  en  a  que  quatre,  lorsqu'il  est  reju  par 
deux  notaires,  puisqu'il ^se  fait  ahrs  en  presence  de  deux  temoins,  seulement ; 
tandis  que,  pour  la  validite  d'un  testament  mystique,  il  faut  le  concours  d'au 
moins  huit  personnes,  le  testateur,  le  notaire,  et  "six  temoins  au  naoins,"  Art. 
976.  <3ela  expliquc  I'absence,  dans  le  nouveau  droit  frangaffi,  de  toute  especu 
entierement  semblable  k  celle-ci.  i 

D'un 'autre  c6te,  si  Ic  testament  de  L6ger  Lambert  r6  unit,  dans  l'6tat  ou  il 
est,  toutcs  les  conditioi^s  d'un  testament  fait  suivant  la'  forme  ^anglaise,  on  ne 
peut  faire  autrement  que  de  reconnaitre  que,  cette  forme  de  testament  6tant 
admise  parmi  nous,  il  y  a  une  analogie  parfaite  entre  notre  espi&ce  et  celled,  ou 
I'on  decide  aujourd'hui  en  France  qu'un  testament  mystique,  quoique  nulsous 
cette  forme,  peut  neaiimoins  valoir  comme  testament  olographe,  «ncorebien  phis 
avec  celles  que  j'ai  d^j^  cit6ea  comm^  ayant  6t6  I'objet  de  dScisions  semblables,  ' 
sous  I'aticienne  legislation,  dans  les  pays  de  drdii  6crit,  relativement  aux  testa- 

r  ments  mystiques  ou  nuncupatife.    Car  le  testament  Bv^vanit  la  forme  anglaise  . 
tieot  de  la  nature  de  ces  testaments.  II  y  a  done  la  ni6me  raison  de  lui  apjpliquw, 


eh  ce  payVpeQT  le  fftirrvftfoif,  la  rSgia^isoireacrfees  par  la  jurispnrd 
:    (1)  Palloz,  i6ji.  cii6,  p.  41.    Delvincovrt,  d^j4  cit^,  p.  311.    Toullier,  d^j&cit^. 
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faise  tant  ancienno  que  nouvollo  sup  U  vaUAUA    i  ,  .    '    ITIL 

..t..o^„  .ga,e.e„t  co.p.te„t  a  coop...  .  „  ..^T^^Z^ ^Z^ 
vBazin  qui  a  requ,  6cht  et  sign,  le  testament.  L'6i.  a  d6\k  vu  ouVn  kl      T 
.  pays  de  droit  «,  i. notairo.  ,«oi,«'agissant  en^  ^;i:^^2^ 

m     La  irr'^^'r™'  J-t6.,oinspour  on  complL lo  ^ol o  S  ' 
(1),   La  mfims  raison  de  compter  ainsi  le  notaire  Bazin  s'appJiaue  i.  5     T 
avo„s.lor.troistcmoins;  Cost  le  non.b.e  exigo  p.r  ,o  JX'^w,  ""^ 
trom  temoins  atlestent  que  Lambert  a  dicte  et  8ign6  son  testamenfent!'.     1 
«nec,  ot  qu'eux  I'ont  .galcmcnt  sign,  en  sa  prJence.  "cdltffi     t "li^i  ^ 
du  testament.     L'appelant  s'est  done  tromp..  quand  il  a  allegu..  dans  1  en<n^e 
aux  exceptu,ns,  que  le  testament  nWait  pas  .to  fait.  .crit^t\ign.  "TTi 
L.ger  Lambert,  en  pr.seneQ  de  trois  temains.     II  n'e  t  pas  mieux  fonSr^  Jl 

;it:;  TT  "^'*  'f  ■  '""^  '^  -^-  r^Pon-.  quo  le  testament  Jpett  X 
«.  vant  les  formes  anglaises.  " pa,x.eque."  dit-il,  "  atlcunOdps personnes  do^I  s 
^  oms  paraussent  au  bas  du  dit  testament;  n'y  d.cl„rc  que  \X  L.ger  La^b 

u.  an  d,t  quo  le  dit  .crit  otait  s«.  t."stamei.t,  ni  ne  d.clare  avo^Tc^  "a  1 

^faityu  ecnre  ni  signer  le  dit  ecrit  par  le  dit  L.ger  Lambert    nin'a.t.^ 

,     r^mse  par  lui  de  le  s^ne/comme  t^moin  ;  parc.qu4uno  des^L  «!„„    ' 

ne  declare  aver  „gn.le  dit  .crit  en  pr.sencc  du  dit  L.ger  Lambert   ni  en 

F^-nce  des  autres  p..tendus  t.moins.:et  n'a  de  fait  signefe  dit  .crif  ;„;i" 

..:Z^;'''^^^^^^^^^^  a  son  V.  et  s  V  »i  I  pr.se„ce  des  X 

■     Toufes^^es  formalit.s,  fusse«t-elles  requises,  ont,  en  point  de  fait,  .t.  suivies"  ^ 
.  Cda  resu.te  cla,rement,  d'abord  de  la  d.cIaration.  au  commencement 'Iw 
ment.  que  le  notaue  Bazin  et  les  deux  a^tres  t.moins  se  sont  transportretu 

X'      rl:    /  '.^"^  diet,  etnomm.  son  testament  au  dit  „oJ^  et  en 
F68encQ  des  dits  t.moinB,  de.la  manidre  suivante  etc"  et  Dni«d«  \.7^^     .• 

«.  lu  el  rel«,  ce  qn',1  a  ditifen  ertenire  et  eomprendre,  y  pemhte  !•„    «»    ' 
••    St  mT    '^""  "'""■■°"'''  '°  '"^■'°'  .fe-D^^^LeL  „  1^'    - 
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^^lliH  toutos  ce8  forinalit6H  dont  parlo  rappelnnt  nc  Ront  pas  Btrictoment 
rcquises,  oiicora  bien  moiim  k  peine  (1«  nullite,  coinjjic  Ton  pout  B'en  convaincre 
par  Ics  atitoritC'S  Huivantes.  „  •** 

(irceiiloaf,  on  cvidtmce,  6tli  edition,  vo),  2,^  BTo  :'  '*  Publication  isdjifined  to 
'•  be  that,  by  which  tho  party  designates  that  he  ipenns  to  give 'effect  to  tbc 
"  paper  as  liis  will."   \  formal  publication  of  the  will  .byjbe  testator,  is  not  now    ' 
"  (k'cined  necefisary,  it  being  held  thrtttllte  will  ftiAy  bo.  gontly  inukr  the  statute 
"  of  frauds,  without  any  wofds  of  tlij^  testatoi-j  dcclaratwry  <if  the  nature  Of  tho 
"  instrument,  or  any  Jbrroal  pcognr^n  of  if,  or  all\is on  tn  it." 
.    "  §  Of?.. ,  No  particular  torrri6^<*d»  is  noix'ssfiry  in-.tlie  attestation  clause,  ■■ 
"  noi"  need  it  exprcss/'fyj'it  tl(o  witnessesBigncd  in  the  proscmie  of  the  testator,  it 
"  being  sufficient  if  this  i.-^  ictua%  piovcd.'    It  may  also  be  in/erred  from  the 
"  regular  appearance  of  the  inittrumeuij,  or  o(her  circmnittances  of  the  case." 

Taylor,  on  evidence.  Vol.  2,  ;§.  902 "  Not  ueoessary  either  that  the  wit^ 

"  nesscs  should  have  attested/iB  the  presence  of  each  other,  or  all'at  the  same 
"  tinie,  or  that  «hey  should /actually  have  seen  the  testator  sign,  or  liaveJieard 
"  him  acknowledge  that  tli^  paper  was  his  .will,  or  even  have  know  themselves 
"  what  the  paper,  was,  proi'iiM  thttj  snhscrihed  the  instrument  in  his  presence 
"  and  at  his  request."  (Ci^est  ,ce  qui  a  cto  fait  pour  Ic  tcstameht  de  Legor 
Lambert.  J"  ,  * 

"  §.  90.3. .  . .  It  is  suflScieii^t  iT.ihe  will  be  sigiiod  by  any  person  in-tlie  tisUi- 
"  tor's  jn-esence,  and  by  his  direction,  and,  in  order  to  consittuld  a  direction^  It 
'*  is  not  nece^hsary  that  ajty  thiny  should  be^^t^id^^^Vxhow  v.  Beddard,  l2,  Sim 
33,  34,  per  Shadwell.y.'Ch.), 

Starkie,  on  evideiufe,  l^rd  Edidon,.  1842,^>.  1204  :  J' The  statute  (of  frauds)  is 

'."  silent  as  to  any  'delivery,  publication  oy  any  other  formal  act  by  which  the 

"  testator  is  to  signify  his  adoption  of  the  instrument.     Hence  \l  seems  that  the 

'"'  voTy  act  of  signing  tho  will,  and  causing  it  to  be  attested  by  witnesses^,  in  the 

"  manner  pointed  out  by  the  statute,  is  sutHc'ieut." 

'jiirman,  on  Wills,  2nd  American  edition  by  Perkiuc,  Vol.  1,  p.  13.  "Th<i 
'^  la\Y  has  not  made  requisite,  to  the  validity  of  a  will,  that  it  should  assume  sny 
'*  particular  form,  or  bp  couched  in  language  technically  appropriate  to  its  tes- 
"  tameitary  character,  i  It  is  sufficient  that  the  instrument,  however  irregular 
*'  in  fori^i  or  inartificial  in  expression,  discloses  the  intention  of  the  maker 
''  rosiiecting  the  posthumous  destination  of  his  property ;  and,  if  this  appear  to 
"  be  the  nature  of  its  contents,  any  contrary  title  or  designatidn  which  he  may 
"  have  given  to  it,  will  be  disregarded."  ^ 

r.414  et  115: . . .  "In  the  (tase  of  Moodic  v.  Reid  (7  Taunt.  361,)  Lord  C. 
"  J.  Gibbs  expressed  a  decided  opinion,  tlJat  publication  was  not  an  essential 
"  part  of  a  will,  not  being,  as  hS^ conceived,  necessary  W  devises  by  custom  at 
"  common  law,  nor  made  so  by  the  statutes  of  Henry  B^m^  Charles  S ;  and 
"  Bubfoquoflt  judffga  hnv"  virtm^iry  adnpti^d  the  latter  opinion,  they  having 
"  decided  ^hat,  a  will  of  freefeoH  lajgds  may  be  duly  executed  by  a  testator, 
"  without  anj  fo^al  recognition  of,  6r  allusion  to,  the  testamentary  act;  indeed, 
"  without  his  uttmng  a  syllable  dediiratoty  of  the  nature  of  the  instruinent.^ 
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A«8«r6./cnt.  si  cen  a«torit6«  .lol^cnt  avoir  quelq^ieHJ,,  ot  je  pense  qu'dles 

;'r  TV"    "^''        """''""'"  ^  ''''  validity  co.„n.e  Lta.„o„t  fai' 
'  Z  ^r'," "r^''*'^-    I'  <»«''  J'«"'«"t  plus  valoir  s^us  cctte  fonne.  admrBe 

dan    notro    eg.slation  depuis  1774,  quoique  nul  sous  1,  fonno  do     sLT 
.  publ.cousolon.nel  qu'on  paralt  avo^  voulu  lui  donner,>}l  co.4ient  I  chZ 

In  m^'M  ?f  r  ^^^^^^^  """'■»'*  P»  f"''''^  «»  /-cur  desa  fcnme  l«  tdsta- 
mentju  1  a  fiyt,  dWord,  parccq,.'il  n'aurait  pas  e«  la  libcrt6  do  disposer  cL 
toua  scs  b,ens  en  faveur  do  qui  bon  hii'semblait.  s'il  s'en  fut  trouv6  do  ..  o  s  a  « 

n  :  rt ";  ''^  ''"•'"'"''  ^*'  --^««'  P-«q"'il  "'-rait  p^,  e«  la       u  , 
^iT"      :i  j„,,tique  ou  la  forn.  nuncupative,  .oris  auxqucllcs  corret 
pond  le  t^ta,r,ent  fiut  selon  lesilois  anglaises.     Or,  si,  suivant  PophUon  do  q"I 
queB.autcurs  du  dro k  ffi.n,ais,  la  claUso  oinni  meliore  modo  ^taif  „„o  coZon 
n^c^ssajxe  a  a  validitM'un  testament  qui  ,6unissait  ioutes  les  qualitd^" 

"is^ixf  p-^t'^^^^T '  *'^"^^  autre  couturrtra;:;' 

.t^irt   '"'  *^™  ^"«  ^^S^'  tambort  s'ost  pr6valu.  pour  don  ner  force 
et^^fiet  .  SOS  .l.spos.t,ons  do  derni^ro  volont.,  des  lois  anglaises  I  "Z 

f    Jo  suis  done  d'opinion  que  la  conr\le  premiere  instance  a  bien  juco  en  rM 
clarant  le  testament  valablc  suivant  lu  forjne  an.laise,  et  que,  par  Z'/ouet 
son  jugement  doit  6treconfirm6.  "^        '       4"^.  Par  consequent, 


J'en  dtais  d6jk  vc..u  4  <ietten3olia~U8Ton,  br8qu^on7'port64  ma  ™Ir 
une  cau.0  da.s  la^juelle  la  .n6.„e  question'  avai?  6t6  souCt  devantla     drt 

eUvccsapcrmi^njelitranMrisici.-       ,  »»»■>«»«»■  M.  Taylor, , 

Ibswasan^ctioninthe  nature  of  an  ac^/on  .«/«„;,  ^,„«.'. 
:  '  f «/.  -«  ;  uted  by  jthe  Plaintiff  as  one  of  the  hei..  at  law^  the 
.  ^^t^^""^'  «^«'"«t  the  executors  and  legatees  nled  in 


Lunbert 

OauTTMna 
otUzw. 


/ 

"  v.^> 

•                  \ 

» 

Jffo.  748, 
Huiter 

V. 


\    4 


-aaoiw,^ 


(I)  Presents  MM.  les  juges  Reld^  Voucher  et  Pyke 
.^"^j"^^"'  «°  chef  Sewell,  dt  les  honorables  Richardson, 
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-mJxor. 


"  The  will  pun)orted  to  have  been  made  and  executed  on  the  27  day  of  Oc- 
"  tobcr  1820,  in  the  presence  of  one  L6on  Lafanno,  a  notary  public  and  of  two 
"  other'personB  as  witncHHes  in  the  form  generally  used  for  a  tcHtavmit  aolemnel, 
"  nn.l  to  have  been  ho  made  in  a  certaih  room  hi  thd  house  of  the  testator  at  St. 

"  Arinaiul ,"  1  ,        i      «  *!,„ 

»'  The  objections  lakcn  to  the  will  and  which  form  tho^ground-work  of:,tho^ 
<«  defence  were :   Ist  that  the  witncJsesVworo  not  present  nor  heard  the  testator, . 
"  order,  direct  and  dictate  his  "will  to  tli\)  notary  ;  2o,  that  the  testator  was  not 
"  of  sound  and  disposing  mind  and  memory  at  the  time  the  naid  will  was  made; 
"  3o,  that  the  will  wm  not  written  by  theV'd  notary  in  the  presence  of  ^ho  said 
"  testator  on  the  27th  October  1820.  \ 

"  The  facts  of  tlio  case  as  they  appoarod'^n  evidence,  are^  that  on  the  27th 
"  October  1820,  the  testator  having  sent  foA,  the  notary  public  to  draw  up  his 
"will,  ho  attendetl,  a«.d  on  that  dhy  took  ddwn  in  wfiting  the  dispositions  ^f 
»'  that  will,  but  towards  the  evening,  the  testWpr  falling  into  a  weak  and  co- 
il inatose  state,  the  will  was  not  then  cxecutAd,  but  that  next  day,  the  notary 
'•having been  again  called  in,  and  finding  t,l\o  testator  much  bcUer,  and  of 
"  sound  and  disposing  mind  and  memory,  tji^  fitnesses  wore  sent  for,  and  in 
"  their  presence  and  that  of  the  notary,  the  te^^tor  signed  the  will  after  it  had 
"  been  read  over  to  him.  The  witnesses  and  noiary  then  signed  the  same.  Ihis 
"  was  on  the  28lh  day  of  October,  but  the  «Jate  which  had  been  previously 
'  written  the  day  before  bv  the  notary  was  tli^  27th,  and  w«8  not  altered. 

"  On  the  part  of  the  riaintilfc,  it  was  con^oyided  that  the  will  could  not  be 
"  Qohsidcrcd  as  an  acte  authcntique  as  it  bore  date  on  a  different  day  from  that 
»  on  which  it  was  executQ(L  and,th«t  it  is  not  4  testament  solemnel  &%M  had  not 
«'  been  dicU  et  nommi  by  ^e  testator  to  Uie  notary  in  the  presence  and  hearing 
"  of  the  witnesses,  and  then  read"bver  t^  the  te^ator,  which  must  be  one  conti- 
"  riued  act  in  the  presence  of  all  Uio  said  poisons.  Cit«d»  Gr.  Cout.  p.  131, 
"  sect.  1,  p.  118,  no.  30,  p.  100,  no.  7,  p.  131,  kect.  7,  Lemaitre,  p.  423. 

"  On  the  part  of  the  Defendant,  an  objection!  was  taken  to  the  competency  of. 
"  the  witnesses  as  they  were  the  temoins  instrumentaires,  they  could  not  be 
"heard  and  that  without  their  testimony  therehvas  noU^ingithat  could  impeach 
"  the  validity  ofliie  will  in  ppint  of  form.  Cifed,  N.  Denisai-^,  tit.  Faux  pnn- 
"  cipal  471,  474.  That  all  the'  forms  of  la^  .were  not  rigorously  exacted,  in 
«  regard  of  the  will  being  dicU  et  nomme  in  the  presence  of  the  witnesses.  2 
-  "  Bourjon,  304,  309.  But  if  according  to  the  1^8  of  France  this  will  shoiild  be 
«  considered  as  not  sufficient.lt  certainly  was  so^n  regard  to  the  forms  adopted 
«  by  the  laws  of  England  upon  which  the  Defen^nts  rely  in  this  case. 

"  The  Court  were  of  opinion  ii^t  the  will  coul^  not  be  considered  as  a  testa. 
«  ment  solemml  according  to  tlie  laws  of  France,  W  it  appeared  to  be  dated  on 
"  a  different  day  from  that  on  which  it  was  executed. .  That  in  this  case  the 
"  testimony  of  the  witnesses  to  the  instrument  must  be  admitted,  as  the  procee- 
"  dines  under  the  inscriptim  tUfmx  were  merely  of  a  civil  nature,  »nd  no  penal- 
°  •'       .•-•-1- i -nunishmestbr the 


— **  ty  att*^^  t(rthe  witnofew,-p<MMa y- . ~ 

"  Court,  if  the/aw*  should  be  established.    That  it  had  been  insisted  upon  as  a 
"  principle  that  if  the  wUl  was  not  avaaiO^lo  as  a  testament  solemnel,  it  could  be 
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"  law  of  En,«,  the  will  |»  J^  ..J^     J^X"-  '''«',  a^cordi^^to  the. 
"  of  thoSot,^- «„,,  two  witnLcs  by  .h    t.aL   wl  "TT'   "  ""'^"'"^"'^ 
"  H  «^  of  aound  „.i,ul,  and  even  app^rcd  fo  stl.?  H     '"  """  '""'  ''^^'^<^- 
"  of  .omabfrhi,  .li«posi. ion,.  We  ,„u  t  ,W  S it      n      '  """'^^  "'«  ^''^-O"" 

"  «  courtof  Jaw.«ndVo  ,.;;  satinHed  t    t  ^^17'"  "'''""  ""''"'^^  *« 
^  An.l  it  i«  fortunate  for  Hi,  M^..^^^^^^^  '-  'u'-nitted. 

"rimpUcityof  form  i„  wills  hasLu  ihtr^d  wj^''    '^  ''"''''"  «'*«^" 
^•the  int-tionsofatostatorwillbcless"^^^^^ 

"  tjon  onignoranco  of  a  notary  as  nuisf  l...v«  id      !.  '*^*">'^^'  ^7  tlio  inattcn- 
-Iaw«  of  England  como  in  toTCeCr  '^""  ^'^  V-  Lore,  had  not  the 

*         f^"•-f"*^:';«'"«'''J«»^Uuitcr'Hotorminaitain;l'S^^  '       V 

Thus  tho  saul  testator  hath  declared  and  dictated  Z  'l}i  1    .     •„  "^ 

'  f """'  ""'  1"  I'^^'-J^  ""'*^  '"■■»  ^-J  twice   vor  by  Let^lT"  ""'  '"■ 

the  presence  of  Ai)».Stone  and  Joseph  II  Mun  Jn  r  m  .  T^  "''*"'y'  '"'' 
".trader,  the  said  witnesses,' he  the  said  nl.'  "*"'  '^^ ""'^  *'^'-  ^"nand, 
«  bed  his  name,  i„  the  presence  o  uTlt  ,  T  "'"'""^^  ^'  ""'^  ^^bseri- 
"presence  of  each  othe^,ave  I  el  I  e-^^'^^^^^  "'"  "'"  "  ^"^^ 
"  in  faith  and  testimony  of  the  ^:^Xtf:^^r'^''  "^™^'' 
^0"^'«'-'-ig»aturesMafinduto;tamen1|  "1'^:^^^^^^  ' 

^  »«'«''«  «va,entap,K)s6  1eursinWalesauWsdurriT^^         r     .'""""  '*  '« 
f      Jy/w«,  j;— The  will   in  n„„cr  ^        ®  *''"*'1°«  ^'^'"et- 

;  ^i^o^ion^adef^rDi^n  :::;K:;f^  "^ '-  "^*''"'"  ^-  t'- 

■  ih^ill  is  consequenlly  a  nulli  y  UndeAr  I'T  """  ""'  ^'^  «°^  '"''^  "'at 
.  1774,  vyills  were  looked  upon  ar„„fyvorab  '  H  ''  "*  ''  ^"'^^^^  P^''"'"^  *<> 
rule  ha^^  obtained,  and  tl^ru  e  /r  f  h  /  ?""  ''"*  P-od  a  different ' 
Oonrttogivethemeffectif  pos^e  (L  J!lr:  V'' J'  "^  ''^^'•'^'  ^^  ^^e 
previous  one.  The>gis,Lre  L  t^oi^ri^^^^^^^^  '"?^  **^^^^^^«  *^« 
made  either  in  the  French  or  English  form  St  1  ''^  '^''  «  "'"  "'^^  be 
Jaw  as  to  tho  ago  of  tlie  witness  to  a  Z'  71?  ''  "'  "^'^  '"  ^"S'"^ 

given  as  to  the  competency  of  witnPs«.,T„  !(•  •!      '*""'  "''«T>'-«tation  must  be 
too,  all  witnesses  are'goodLers^^^n^^^^^^^^  I"  France,     , 

toire  Temoignage,  iL  partie     ^^'^S  l^T    ^Tr^  ^^?'"'^«^-   ^- «^^^^^^^     ' 
C.  de  Paris,  art.  289.  '  »    '  P-  ^i.  ^ol.  17.    DeLaun^re,  vol.'2,  p.  400. 

If  such  is  the  construction  ffiven  to  this  »rt;«i    •   k  ' 

Coutume  de  Paris,  how  is  it  to  be  coW^  dt  r    V^'-  T"^  ^"^''^y  ^'  t^e 
of  1^4  i    Certainly  ,„o™  favorabTZ  Zf^''t  T  *  ^"^  ^"«^  ^  'hat 
how  shall  it  be  said  that  a  ma7rhoU,d  ,.*       f"  ^"^^tself.    The, 
piece  ofp.i1n.in  onu  fouu  .uul7noirto  a  X^'  7'*°VnrKnglnnd  tu 
besides  this,  the  will  in  question  not^„.  i„*  IT  L '''''  "  "^*'^'-    ^• 
wasp.vedl..reaJudgcaa».lli^Z|^ 
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Z;r„uU<.«ncl«.lon..l«m«nding  lulling  declared  null.    Tho  Court  co«W  not 
no  »P««'«'^'"  jj         i,„ta  „f  »  ^iii,  or  treat  It  M  »  n.cre  nullity 

itli;      li  «;-  to  do'  .  by  Hpcial  cond^lon.  to  that  offoct    In 
without  Doing  I  aLiotolay  my  hand  on  •o.no  authority 

ty  analogy^o  convince  .no  that  in  England  thin  would  bo  declared  a  good  will. 

^'^'^'j;:^^^  «itl.or  a»  a  Will  in  the  French  or  in  the 

^tlm^  of  those  rcmarkH  the  loaned  Judge  referred  to  the  following 

"tcTo««lit6a  que'dotvent  avoir  los  tin.  .i.m  testainenlairc.  deinandont  certain* 
ditailH     Avant  d'entrer  en  niatiere  il  faut  ,K««,r  quatre  riglc*  g6n6raleB. 

LT«cconde  regie,  est  que  la  facult6  d'intervcnir  co.nine  timoins  dan«  le«  tes- 
tamens  est  une  esp6ce  de  libert6  naturelle  accord^a  &  tons  ceux  ^  qui  la  loi  ne 
TrXe  r««  <Apre^6n,ent.     Repertoire  do  Juris.    Tcmoignage.  T6moin  ler 

nartioS  2  p.  61  Vol.  l7,  ,      ,       » 

Pour  rcputer  un  testament  solemi^el  est  reqUls  etc,  passi  en  prisenco  etc,  o« 
er«»  Nota ire  et  deux  tdmoins,  deux  t6moina  idoines  ot  suffisans,  mA  es  et  ag68 
de20  an'accomplis.    Coutume  de  Paris  article  289.    Par  airfit  d«  2  ju.Uet 
1708  la  Cour  a  fait  dfifensc  aux  notaircs  de  Blois  et  k  tous  autres  de  se  serv.r 
dans  his  contfats  et  t«stame1i«  'qu^U  rccevront  d  Vavenir  do  leurs  clercs  pour 
Zoins  o«  de  personnes,  ag6e9  do  moins  de  20  ann6es  aoco.nphes  etc.,««»»  p«- 
I^ZTla  vldilUc.  acl  ,ui  sc  trouveront  avoir  He  p,s.is  et  desiestarnen, 
'aeZtaui se  irouveraient  dicides  avant  la puhlication  de  Carrot.    Et  par  arr6 
d«  26  avril  1709  la  cour  en  in£erpr6t«nt  lo  precedent  arret,  a  oidonn6  quo.le 
defenses  qu'ello  avait  faites  aux  notaires  do  se  servir  de  temo.ns  qu,  seraien 
auderus'de20  m.n^aurait  pas  lieu  d,ns  les  Provinces  rijus  parle  dr<nt 
1„7  ni  dan,  c^es  des  pays  coutumier,,  on  il  est  perm^s  de  disposer  par  testa- 
'  lc«;  avant  Vage  de  20  ans  accomplis^dans  lexjueh  lieu,  les  notaires  pmrraxent 
TLir  de  timoim' andessous  de  2^ pourvu  quHls  eus^cnt  attetnt  celm  auquel 
L  auraient  pu  tester.      Et  la  cour  a  njontfi  d'abondant  que  la  dmposiuon  du  dit 
'     lrr6t   tantpour  la  quarto  que  pour  I'age  des  temoins  dans  les  testamens  ne 
seraiJexeXqn'U'igard  de  ceux  qui  se  trouveiaient  avoir  ti(.  faits  poster^e^- 
:  :l  1  a  puWicatioiTdu  dit.arrcH  du  2  juillet,  sans  qu'il  p.t  etre  ex6c«t6  a 
:  ;Z1  de  ceux  qui  auraient  6t6  fait,  avant  la  dite  pulllcatu..  ^"«7.":\  ff'!'   " 
te!^ /assent  vivans  lorsqu^elle  avail  Hi  )aite.      Delauneio  sur  1  article  289. 

't;r  t:^  l^^^'^L^  i«  Fovod  to  co.t«i.;  ^.t  wl..h.tlie  testa^r 
inteldedtora  definitive  disposition  of  his  property  to  tako  effect  after  his  de- 
o^ie  U  will  be  admitted  to  probate  by  -the  Ecclesi^tical  court.     Thus  a  letter 
'      wXr  BltVcontaininginstructionsfordrawingupawin^^ 

toWrom  the  month  of  the^l^tator  as  instructions  for  a  will,  or  rough  heads 
™  ■„....„  ....  K.  th^t^tator himseli;maybe  agood  w;lIof pe^ouaUy. 


foi  ft  will  written  tinwn  »y  ^u^  ^^^v >-^», — j^  -       °  ■    ■       .    .     -  t„.  ■.„„i.,d- 

A^d  it  ^Immaterial  tliat.  such  notes  or  memonoKte irere  mwnoea  «^,"« -F^ 
faS^  ofdrawn  out  in  more  re^iliir  form.    And  even  if  tfie  instrument  be  m  the 
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form  of  «  d«od  of  gift  and  called  .«ch  Ij,  the  Urument  lt«lf  .till  If  iu  p«nK»e        ' 
bo  o.t«ment«ry  If  it  i.  only  to  bo  consummated  by  death  and  not  t«  oS      ^'« 

b.trumen   tho„gh  ,„  f^  „„  J„rf^,„„  ,„rf  ,^,,^  „^  J,     •»"•" 

on1^l,l:t:;^3T•^""'""'^"^^  ^o-'-     * 

CSiWrn  ^.-11  no  mW  1>a8  n6«c«M,iro  .lo  jiro  Ics  note*  «,uo  i'ai  nr«Snar6e.  sur  \ 

a  p«,m„^rc  ^artio  du  J„«e.„cnt  qui  declare  lo  to.tam6nt  nIauvaU  cVmmo  ayan       ' 

lit  pS  '^  '^""'  '''''''^'  "^  ^-•^•'--  j«  ^--'  - "- :" 

II  e«t  peu  doutoux  ou  ,,Iut6t  il  cnt  Hftr  que  la  l„i„orit6  du  t^moin  Dionne 
nd  le  testament  nul  d'apr^s  lo  droit  f^ansnin.     Sou,  co  rapport  la  Cour  InJi^      -— 
nouro  a  b.o„  jug6  on  ronvoyant  cetto  exception  qui  i„volit^  lo  tos(amon      ' 
commo  valable  d'apr^s  le  droit.    Quant  ^  avoir  vol  la  fairo  .ouV     11  ' 

authenfquo  .1  e,t  ocrtain  qno,c'6t.it  14  i'intentVdu  (c«laisiin  •  All  U  mo 
»em  le  quo  I'.utent.on  sou.  co  rapport,  est  de  pcu  d'inJrrUnc-e;!!^ 
ment  so  trouve.  no  seraitce que  par  pur  hasanl,  rov6t« des for;.alit6s ri^ll^es 
pour  le  val.d.r.  d'apr os  len  forme,  et  la  loi  anglaiso.     L'on  no  prdtendZ  d" 
raudo.  pa,  do  «ifgoat,on.  1„  testament  est  fait  d6lib6rommont  ot  volontaireTent 
.  Iongo,„,«avan^od6c^ado  L«mbo.t.l,fdans  „n  temps  o«  il  6ta  t  oTS 
an  6;  ses  nUenUon,  sont  clairo.  ot  pr6cises.     Lea  dispositions  en   o"  r«^„ 
naWes  et  naturelles,  il  n'a  p^  d'enfans,  il  laisse  \  sa  femme  los  bien   X  a 
g«gn6s  pendant  sU  commun«ut6  ot  avec  sa  collaboration.     Si  le  t^moift  Dionne 
qui  au  resto  est  intelligent  et  honn6to,  e6t  m  mhieur  il  nV  aurTn»;  ' 

™ot  .  dire  ;  Plntim^o  .tait  la^ataire^niverstlleroVL^rnrorru:: 
po«..ble.     Cat  ..ncdent  d*  la  minority  du  t6.^^„  affecto  bi  n  I.  val  S  dS 

-S  .lest  possible  do  donnersmto  A  cette  voIont6  d'une  mMro  fcgale.  la  Gour 

clo,t  le  fa.re.    Lo  peut-ello  16galement,  c'est  la  soule  question  qui  rest!  4  xamber 

D  «pr  s  ce  qm  a  6t6  dit  d6jV  l'on  r6pond  4  la  principale  objection  faito  do  la 

part  de  I  appelant,  lors  de  I'auditiofl,  savoir,  «  que  I'intention  du  testateur  6tant 

de,fa,re  un  testament  solemnel,  d'apr^s  la  loi  fran^aise.  a'j^^utpas  com«,e 

tel,,lnepeutvaIo.r  commb  fait  d'apr^- la  loi  anglaise,  qSndmJe  il  posS- 

derait  toutes  les  formalit^s  reqiaises  d'apr^s  ce  syst^me  de  loi "         '     / 

IT.  i?«r^''f "  ""  '^''"^  *''"''"'"'"*  ""  '^f^™"'  «"  3  '^o'-  Troploirg,  Dq/ations 
No.  1654,  ou  la  question  mferaoestexaminfieetapprdfondie,  quant  au  teZtament 

Zr  t!".''  '*'T'"  '''^""'"P'  -^''"^  P'"«'«""  ^mon^^^  testament 
2  '  .h.  »"'."P''^"  avoir  r6po„duaux  objections  faites  4  I'encontro,  et 
surtout  r6fut6  l'op,n,on  de  Ricard  et  de  Serres,  6tablit  clairement  tant  par  rai-  ' 
sonnement,  que  par  les  arrets  qu'il  ^te,  et  sur  rautorit6  de  plusieuiti  juristea. 
entr  autrea  Toullier.  qu'en  France.in  testament  fait  dans  la  forme  duTe^Z^ 
mystique  et  qm  se  trouve  nul  comme  tel,  pour  d6fs»ut  de  forme  ou  I'omission 
ae  formalit^s  essentieUes,  pent  valoi^pomme  testament  olographA.  «i  t^irtefniB  il 
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r&y  ««i^^^  -"'»-  P«"'  „n«a«.fonu«.»ou.lo.Hle." 

nouH  ct  penul.  .lo  tenter  «n  ce  ,myj.  ^^  ^  ,^ 

[r«  6t6  chan86o  par  le  .tatut  «..,.  I.  ViC.  ch.  .0.  qm  n'o.t  l>«.  en  force  d.n. 

'"o7dW-  lo  .t»tut  deH  fraudc,  il  n'ct  .uc«n«  formulo  ..crHmontone ;  'tout 
•  J^^C.u«.c'«it  que  pour  1 1'  lran..niM.ion  do.  ImmcHbles  du  mou.»,  le 

:rr  C  hT.o^:  dol L  .U  .  .gner  ce  t..ta.ne„t  en  pr..n.o  ^ 
3eur,n«UiU'c.tpa-n6ccMairo<,u'iUHoientpr6.e«Uto«.on.e,nb^^^  8  1^ 
tTloTn.  .Z  m  P««ve"t  6tr«  trouv^n,  il  «ufflt  do  prouver  leur  ..gnature. 

•  «Xt  In    ol^e  que'te.  t*moins  voieni  le  tc«tat«ur  .igner  .1  Bufflt  qu'.U 

"g'nt  r:  pr6.nce!lc.  u^  en  TaUence  de.  a,Ur«,  au«.  blen  que  ton. 

'Tttutour  pout  .ignor  dans  cetto  p»rtie  qu'il  voudra.  au  comm^ncemint 
Leteatatourpon.     »  ^  ^^t^^rit  par  touto  per«onne,  homme 

l^lLfciTct  U.  »e  ™g.»d«  ,.«.Um.nt  i  U,  form.    Vo,r  1,  Grjen.  No.  «2,  *■ 

'     ■    "^  ;m  W  Lr^  «  ct  requisition,  ce  qui  suffit :  il  est  s.gn6 

'  Bazin,  q«.  dit    avoir  fa.t  i  »  ;"'"*  •  ^„^        t^oi,  t6moin.,  on  du  moins,, 

du  t^tateur,  Cost  P-;;/'/..^^^^^  et  ont  6t6  prouv^es.     Quant 

partroisFr.onnesdon    -sgna^^^^  ^^  ^^^^  ^^^„,  ^ 

kA»ge,  pas  dc  difficuUe,  il  6to.t  ^^moin     J  a«ns  la  cause, 

Bionne.  qui  ^tant  *^-^  ^^Pf^^:;!^^;;^^^^^^^  ,e'  sont  egalement, 

«,  Bignatnre  est  aussi  prouv6e,  sa  f^V^^'^^'T  \^  ^^,  .ngUiB.    Quant  a 

Bazin,  le  3e  qn,  .  «g"6;  '^  «'  *"t:re7Ls-ait  dans  I'occasion,  comma  tel,  U 
rAppelant,  que  parcequ'.l  *tait  noU,^  e^^  ^t^  ^^^^^p^„ 

ne  pent  Hre  regard^  commo  t^mom  legal.  .Cette_^,  J^^^^^^  ^_  ^_^^^^^^^ 


learaisoi^ppfeesp&f Trolofg,  lui  t\t  H  .u.  ;rn"r 


,  r:T''Zf';:^-    e-  Uh  ^  pr..omption  est  que  Us 

n:^^^:;XUtestateur.ceqni  est  la  seule  autre  requ.se 
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68cnco  du 
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r  iii|;(nsture. 
aufiit  qu*ila 

1  quo  toot 

[n«ncem^nt 
ne,  homme 
■hU  d6»irer, 
run  d6funt 
I  808  Tolon- 
loi,  I'on  e»t  ^ 
*o.  872,  4' 

t6  d'un  tes- 
lention  dc  la 
ch.  ?6,  cit6 

8  fonuaUtds 
ar  le  notaire 
11  est  8ign6 
>u  du  moinft.. 
6es.    Quant 
)t;  quant  k 
nna  la  cause, 
t  egalement, 
is.    Quant  k 
ne  dise  avcc 
comme  tel,  U 
s  valeur  pour 
i  V.Rowland, 
est  que  les. 
autre  requise 
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cwr!ll  ^V'ir*  P""  ^  ''"'"' ''"'  '"^'^"«  '•  t^^-'n^nt  4  fair,  cetto  preuve, 
|.reuv.Acet..«  t  ,.'a  6t6  faite.  et  I'AppJant  «  o„,i.C„H>„t  fa  IH^tllon   eA  ^ 

la  P^oitS:::^^^^^^      '"  '"*"'""T  "  ''*  P""^**  ''^■'""""^  N-  -  -on. 
la  prouvo  H„ffl.„„to,  ,|  „e  „o«8  appnrtiont  pas  do  d6cldor  si  le  notai^«  avait  droit 

de  HO  d6„ant.r  do  cotto  minu.o,  cottc  question  no  „ou.  o.t  pas  soumL 
T.ILE.  L6J"gorHent  doit  Aire  conflrin6. 
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SUPERIOR  COURT. 
llIONTREAL,  aotR  MARCir,  1867. 

Ciam  S„iTii,J.,  MoNDatET(C.),J.,  BADGtBV.J.     ; 
...i__       No.  2546. 
»re6.fe>  V.   T-A.  Orand  Trunk  Railv^  Company  of  Canada,        .  ^ 

account.,  that  Hth.nwh  neither  hiSZ!!!.^      7  '  fT*  P'^'''^""*  o»rf  d,f„leati,m  In  hi. 
m«.lfe.t  ».^/«^  or  uut,  ^TJnS^ Z^]^tT  ?'  *?*"*  ^""""''^  »»»*  then,  .«a  beea 

™^sr  ^^9^^  "--"^^^^  ■ 

TM  in  September,  1853  D.fe„d,„t  |«„„ed  for  Ijlo  Am  ttoe  th«  P|,tollff 
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Q^JM£37  108,  received  by  Plaintiff  as  Secretary  Treasnrer  of  Old  Company 
Xn.  on  i1tJ  Not;bTl85l/from  Post  Office  Depar.n«.nt,  and  not  credited  m 

^^  '1::^37  m,  received  in  same  .ay  on  0th  May,  1850,  and  not  credited  in 
"t^O,  overcharged  by  Plaintiff  in  cash-booUU.  25th  March.  1852.  a. 

mid  to  P  Mullin8.-wherea8  ho  never  in  fact  paid  such  amount. 
-  '^1^mTll<^^M  I'laintiff  in  ca,h-book  the  13th  May,  1852,  as  pa,d  to 
Ooodwillie— whereas  he  never  in  fact  paid  such  amount  ^ 

/  6  J^£125,  charged  by  Plaintiff  in  cash-book  the  2nd  March,  1852,as  pa,d  to  - 

i -        Baiicv  Hayden&Co..-whereafl  he  never  in  fact  paid  such  amount. 

^-£75  rarged  by  Plaintiff  in.cash-book  the  6th  March.  1852,  as  pavd  to 

G.  T.  Nagle,-whercas  he  never  in  fact  paid  such  a^o^'^V       .  ^ 

•8.-£r50,  over-charged  by  entry  in  cash-book  of  paymen  of  ;ei^^ 

the  3rd  March,  1853,  to  A.  Gemmill.-.*hereas  he  only  pa,d  i:i2  13s.  6d.  of 
such  a--;' -^7^^^^^^  ,y  ^^^  cash-book  in  March  1853  » 

paid7ol':ia:d!-^^^^^^  -^  <ieauctcd  by  Plaintiff  fro.,  final 

estimate,  and  not  in  fact  paid.  ,  ♦!,„  oomi  iwember 

10 -JE52  158.  Id.,  charged  by  Plaintiff  m  cash-book  the  22nd  December, 
1852;  as  paid  by  him  to'  J.  Griffith._,.herea«  he  in  fact  never  pa.d  such. 

-^^m  12s.  2d.,  charged  by  Plaintiff  in  cash-bo<,k  the°22«d  December, 
ISsl;  a^id  by  hi;  to  K  Clarke,-wherea8  he;never  in  fact  j>a,d  such  amount, 
but  same  was  paid  and  charged  by  Moore  and  Pomroy  ^ 

12-64  08.  4d.,  charged  by  Plaintiff  in  cash-book  the  5?2nd  December,  1852, 

a«.paid  by  him  to  Harris,-wherea8  he  never  in  feet  paid  such  amount 

'      AU  which  monies,  amounting  in  the  aggregate  to  £1465  ^^^  f  «y"  J^  f;^ 

of  t^issions  of  entries,  or  irregular,  false  or  wrong  entries,  or  surcharges,  double 

hige8.or.entriesofpaymentthePlaintiffhad  '' i-J-^^^r\'/TTI^Z 

«  luU  toumies  d  sm  profit  mclu^ifet  avantage,  an  prejudtce  d'tcelle  dermire 

TrLrer  as  in  that  of  Superintendent,  was  guilty  of  yevaruaUcn^et  de/alcor 
«  iion  dans  ses  comptes  comme  Secretaire  Tresorier  «<  Sunntendant.     ^ 

That  in  August  and  September,  1853,  Plaintiff  was  moreover,  as  such  Supe  - 

intend  nt.  guilty,  de  divLactes  denigligencSiet-desobeissance  envers^sonaum 

'  ^rilZaI:.^ice  de  la  <^e/er^^resse,auguelUeta^ttenu^^^^^^^^ 

amongst  oth^r  acts  Plaintiff  refused,  on  or  about  the  27th  A«gu«^  1853  to  go 

to  Upton  or  so&ewhere  in  the  locality,  to  look  after  an  explosion,  although 

-g;:^^SSt^^:XtSsepte.bevl85V-^ 


»*, 


«  Imgues  et /requmieaalseMes,  contre  hyri  dt  m  mjrn^^^.  _  «„no  for 

-^hatmorCerthe  Defendant  was  entitled  to  offset  tl^^^  f  ^^^^I 
damages  accrued  in  favor  of  the  Company  in  consequence  of  *«  P'*^"*;^^  *•*; 
vf^Buffered  an  account  between  the  Company  and  the  Ebbw  Vale  Company 
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'   ^  ™"f  »;;^J»«t«<l  for  «  long  space  of  time;  and  ^likewise  an  account  of 
1      T:l    """"r*"^  '^^^^  *°  ^«  **"«  fof  the  following  reasons  :- 
BartiTv        ;  ""^^''^^'Sf  by  Plaintiff  as  paid  by  him  in  August,   1852,  to 
Bartley  and  Elwm,  whereas,  in  paying  final  estimate  fn  Au^st,  1852    ho 

oui  1  l-r.  !  """  f  ^'^'  P™^'^"«?y  "«^«  '"  ^>^t«ber,  1851,  and  conse- 
quently  did  not  pay  such  amount  of  £100  as  charged 

b'R'lf  ^- ^'  °'*"":£'»*'"««4  ^  P«id  by  Plaintiff  in  November,  1851,  to  R. 
OBnen,  v^hereas  ,n  paying  final  estimate  in  November,  .1851,  he  deducted 
an  advance  ofXloo  previously  „,ade  in  May,  1851,  and  onsequcntly  did  not 
pay  such  amount  of£lOO  as  charged.  vy  uiu  nos 

«r!;lf^^V^'''^'^''^"'P'"'^^^''*'"*'fftoJohn  McL^^^^  in  April,  1852, 
Tv^f  'T  '''  "tr«^'-»^'ff  deducted  from  amounts  finally  paid  to  Mc- 

O^ltlC^'r^^  by  Plaintiff  in  cash-book  the  1st 

TuB^ayley,nayden&Co ', 50     0     0 

ToMernll  ...... ....,.....: ioo    0    0 

•   ■  ■      -  ■    ■  '      °   'i.'    ■  '~  " 

^^^  £225    0     0 

Whereas  these  amounts  are  and  must  be  the  same  as  those  charged  by  Plaih- 

sll'vT  ;  r. '  1  P"'?  ^^  '"■"  *"  '^^  «*•"«  P««'««  the  18th  August  and  8th 
September  185  ,  there  being  no  receipts  for  the  amounts  socharged  in  October, 
1851,  so  (hat  Plamfff  retaiJfed  such  amount  of  £225  in  his  hands. " 

^ann^f'^cJ^jTr^*'"^''^  by  Plaintiff  in  cash-book  the  8th  October,  1861, 
^  pa  d  ,0  Shepherd  ^&  Adam  for  bricks,  the  same  being  involved  in  a  charge  oi 

^en  nJ:;'h  r  f  "'"J'^ «»'^  P^^'^^SS  15«.  the^fference  (£2a  15s.)  having 
been  paid*by  Agent  at  Longueuil.  ■  , 

Jr^^l  ^'"  ^,^,.«'*«''g«'i ''y  P'aintiff  in  cash-book  the  19th  April,  1850,  as 
r  PI  Tr"'  ?"'*'  ''^''■''' *« ««™«  *™o»°t  ^^  been  previously  entered 
b^S:X'"  "!^'''''*'  credit  of  Valiquet,  L  had  Ln  paid 

'  ,- !""v^t*\^''  ^^?'  ''^"^^^  ^^  ^'*'"*'^ '"  «««b-book  the  3rd  December,  1861 

^^1   ^  r'  .^^^•■^"^  r  '^'  ""^""^  *«*  *^^  '^^'^'^  by  Mr.  G.owski,  the  • 
Company's  Engmeer,  m  September,  1851. 

him^M^   8«.9d     charged  by  Plaintiff  the  3rd"  December,  1851.  as  paid  by 

ors  «f  M     rflJ'''"';?^''  "'^^'•^"^  Plaintiff  credited  Gzowski  in  journal 
on  3l8t  March,  1 852,  with  having  paid  the  same  amouni.  ^ 

uiZT  •':  ""^^"^^  by  Plaintiffin  cash-book  the  4th  February,  1852,  as  paid 
by  him  for  mstruments  whereas  in  Mgrch,  1832,  iLu  p;  .»»E»'^ 

m  journal  as  having  paid  the  same  amount. 

bvhh^Sf'  ^^"'f^f  ^y  ^l^'J^'ff  i»  «ash-book  the  31st  October,.  1851,^ as  paid 
!L     '  *^^«'«t^"'^  '""'"^"^  '"  "  ^^'^'  °^  ^1«0  13s.  lOd.  as  paM  MeLl 
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^^  The  PU^intiff  denying  the  trutl.  5f  the  allegations  .et  fbrU.  in  Defendant^* 

GnndW  Pl««'«"-^^'^^r"'""^\*'?l'^''-fpZfff7emn^^^^  the  said  St. 

lUflwByOo.        That  during  the  period  of  the  said  Plamtitts  empiojmei       y 

Lawrence  and  Atlantic  Railroad  Company,  the  pecuniary   ---*'- ^^^^ 
Company  >vore  at  all  times  very  extensive  and  comi^^-tcd.  c^^^^^^^^^ 

wclHhe  maintenance  and  working  of  all  the  fin.shed  part  of  t^c J^^^J^^f  ^^ 
the  said  last  mentioned  Company,  as  the  construction  of  the  unfim^ed  pa^ 
thereof,  and  involving  for  snch  construction  only,  an  outlay  of  more  than 
£750,000  currency  during  such  period ;  and  moreover  the  same  w.re  reudered 
far  more  complicated  than  they  otherwise  would  hav«  been,  by  the  ft.ct  of  he 
Baid  last  mentioned  Company  being  often  much  straitened,  m  its  afl^«rs  and 
having  to  rely  on  Bank  accommodation  and  to  leave  Us  accounts  w  th  many 
'  partie!  for  long  periods  of  time  unsettled,  and  by  the  fact  that  many  of  the  con- 
L.o«  and  otLrs  with  whom  it  had  account.,  were  in  embarassed  circumstances 

so  that  the  said  last  mentioned  Company  had  to  be  continuaUy  making  paymen 
for  them  to  their  workmen  and  creditors,  and  otherwise  arranging,  by  advances 
and  in  all  manner  of  ways,  to  secure  the  carrying  on  ofits  works ; 

That  moreover  the  account,  of  the  said  last  mentioned  Company  were  render- 
cd  Btill  more  complicated,  and  the  task  of  keeping  them  vras  rendered  one  of 
still  more  difficulty  and  responsibility,  than  would  otherwise  have  been  the  case 
by  reasonof  the  system  adopted  by  the  said  last  mentiotied  C« W.^fjf  J 
said  Plaintiff  entered  into  its  employment  and  ever  after  maintamed  by  it,  of 
bringing  its  transactions  with  the  contractors  *" ^1       ,' T^lhrv  occurd' ^ 
struction  of  the  said  Railroad,  into  it.  books,  not  dirctlyaud  fully  as  tbcy  occurred, 
but  only  as  exhibited  from  time  to  time  and  partiaUy-by  die  '«P-^.^  ^^/^J^; 
•       ates  of  the  Chief  Engineer  of  the  said  last  mention,^  Company  '^^'^J-^^ 
immediately  after  the  s.id  Plaintiff  entered  into  the  employ  of  the  sai^^^^^ 

mentioned  Company,  th.  difficulties  so  caused  by  «ns  ^P^em  we  grea  ly 
increased,  by  the  removal  of  such  Chief  Engineer's  office  to  Sh^rbrOokewW^ 

-     the  President  of  the  said  last'mentioned  Conipany^csided.  and  where  su^h^^^^^ 
was  ever  aft,er  maintained,  fbr  the  express  purpose  of  having  the  derail  of   he 
.         accounts  of  the  said  last  mentioned  Company  ^'^\T\rrr  f  ^^.ount  of 
there  checked  and  in  effect  kept;  by  reason  of  all  which  the  ^-^-^  ^^^^^^ 
the  said  last  mentioned  Company  kept  in  Montrca    were  unvo,dably  in  g  eat 
•      ^  part  made  up  from  such  reports  and  estimates  only,  instead  of  being  an  origmj 
.  Lrd  of  all  matters  therein  Entered,  and  wete  so  rendered  more  hablf  to  e„o 
.         ..  than  they  otherwise  would  have  been,  and  the  pecuniary  respomib.hty  «(  the 
said  Plaintiff  as  suph  secretary  and  treasurer,  by  reason  of  sucliincrea^dns^^^^^ 

:  error,  and  of  his  having  .o  to  rely  on  the  re'porU  and  estimates  of  the  Chief 

.'  *       ■  ^ti:^:^^^^^^^-  in  which'thelmsinessof  the 
"  ,,?il^l!=^..^p2  was  tbus  conducted,  it  was  always  customary 


N 


^1 


'i; 


Sn«h 


IrinTthTFriod  of  the  said  Plaintiff^  employment 
trluir,  as  also'in  fact  it  h^  always  been  before,  and  this^to.the  know.edge 
^rund  r  the  instructions  and  rules  in  that  behalf  of  the  -^ --P-^' ^^^^^^^ 
its  Board  of  Directors,  when  ever  the  Board  of  Directors  of  the  said  last  men- 
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tioned  company  made  appropriation  to  cover  any  estimate  or  estimates  ^each 
such  esfmate  usually  comprising  a  considerable  number  of  paym  Z^to  S 

:ou:::ZnTni  rr:  zv::^'z  *'t  ''-'  ^-'^  -'-'  -^'^ 

nor  unde^tood  as  iein.  a  dec  amUon  tW  '   T  ""''^  ''''  °^"«'  ™«»»'  '^  ^' 
only -t  the  same  wi'  1^ S^^li^  ^^^^^^^^  .Te  ^r  '::^ 

s«  he^rbl'^^'th^'^J  ^^f^^-- -  otWwise,)  not  to  Ihe  parti,  nldt 

rse-  and'iu  ol^      1     ^     T  '"  *^''"  "«•**•  "'  «^«^^^<>'«'  -''J^»«"  «'  other- 
wise ,  and  m  cases  whore  such  payments  in  advance  or  to  thira  parties  were 

made,  It  was  often  and  constantly  necessary  to  take  temporary  voSe"  an^ 
to  exchange  the  same  a«larw»prl«  f«*.  ^^^.„l,;„  _._.  '^     i  voucners,  anq 


entne. ,.  ttc  ,o«n,.U.J»bere,er  .uoh  emric, »  regaled  Zy  pardcularilemZ 


entries  in  tbcjoumi 

might  not  in  effc^^ed  out,  as  was  WoTdabV^e^IeTZ™' 

made,  thereafter,  as  occasion  required;  all  which,  however,  tended  necessarilv 
further  to  increa«  the  risk  pf  error  to  the  said  Plaintiffs'  pr;judice.  ' 

That  m  or  about  the  month  of  October  1851  the  Board  of  Directors  of  the 

^^^saTdVlS     ''"'""^  '^"'"^  '''  "''"•""'^  ^«*  *^«  work  tC: upon 
tt  ^«        T      """"  r  T''''""  ^  ***  '*"^«^  ''  »«^«««'-)^  to  relieve  him  from 

men  o   1 ,71!^  ^'^  *'"^^''  '^*^™^«^  «"  «-  '°»™«diate  appoin"  " 
ment  of  a  regular  book-keeper  to  that  end,  and  advertizing  for  candidates  for 
J.at  office;  but  m  fact  tfie  appointment  was  not  made  until  the  mon  h  oJ 
January  1862  ;  and  afterwards,  during  the  months  of  January,  Febrr^and 

SZanJwitrth  'r'^-^T'''"'  ""  *''"^*^'  ^y  *^«  -'^  '-*  -«"*'oned 
Company  with  the  duty  of  keeping  all  the  books  of  account  thereof,  but  wholly 

foiled  in  respect  of  such  duty  and  suffered  the  entries  in  the  said  bo^k    (and 
t^.  without  any  neglect  or  fault  on  the  part  of  the  said  Plaintiff.)  tof'l^rS 
m  0  arrear;  and  m  or  .ibout  the  month  of  March  1862,  the  ^id  Robert  B 
Oeric  quitted  the  employ  of  the  said  last  menjion^  Comi;.ny,  leaving  the  sa^ 
TJ^oZl:  """'  and  his.„ece«or  was  only  appofnt^  by  the' lid Zt 
mentioned  Company  m  oriibout  the  month  of  May  4862  ;  and  during  all  that 
Zu2  o     "T^^  '-«  ^«^-  -<*  -4  the  s^id  Plaintifflt  ke^^ 
rjrS  t^              -tr-r<^-ry  and  engrossing  duties,  thrown  upon  hiL 
Z  C^mlfn       T"^'"^  ?  ,f  *^^  generaUrrangements  of  the  said  last  mention- 
L^n       ^'r  .T  ^^^^^^'^^'^'^  **>  prevent  fuither  arreaiB  from  accumula- 
Sfutm^T.          ^"  f 'P^"^  **' -*^  ^"•^  ^^*'  5  -<^ '-  f«<='  notwithstanding 
vBiieiB  ana  memoranda  for  ontnao  i^  ♦!>«  -_:j  i.--i^  ° 
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»    * 


BauHiv.nH  mg^ ^"  ""r  ,""•:""  ""'^  t/'*'"'''^'*  pa"-.  H  "Hmber  of  original 

hTtLr^    T^'T    ?f' "^  '"  '^'  ""•^  '^^^  ^^  myaid  and  bstduring 

1  ntmlTf  r'  '"  ''  *''  f '  """'"^  ^^  ^'«'^  *"d  '^•--d^  ^''ore  th! 
appointment  of  his  successor,  and  the  Said  Plaintiff,  (without  any  fault  on  his 
part)  was  under  the  necessity  of  supplying  their  place  f^om  memory  and  such 
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WormaiiSn  ».  to  ooiU  "towird.  obtain,  in  doing  ««*  h«  unavcdablj 

■       "^      i„c3  g-catW  of  felling  into  er,o™  to  Ao  co,«,u»„l  i,^.««  of  iH.  pecn- 

-'  ]UUw.y  Cp.    mary ,  responsiWlity.  ^   fi«„„,„rv  and  Treasurer 
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.  "'^S:^!  during  bis  wMc  t.m,  of  service  as  Secretary  andTreasu^ 
of  the  s-aia  last  mentioned  Company,  the. receipts  and  disbursementB  the  ef  for 
all  M  \vhich  he  m.  officially  responsible,  really.p^d  ,n  great  Frtthrough 
otJr  hands  than  his  own  and  in  great  part  did  not  reach  or  pas8:thrt)ugh  his 
£s  at  all ;  ana*  besides  his  regular  duties  a«  Secretary  -f  T— '  -^;J 
'  of  Imselve  were  most  onerous  and  engrossing,  he  was  at  al  tm^overburth- 
IdTitLall  manner  of  other  d.Ues.  having  to  .travel'often  a^^^ 
of  the  said  last  mentioned  Company,  and  to  Sherbrooke,  and  even  t^^^^ 

^  in  the  State  of  M»ino,  and  elsewhere,  and  to  act  for  months  together  ^  Chief 
^^Tr  ffic  Agent  iiitheaknce  of  that  offi^^^^^ 

S^intLent  of. the^id  Railroad  before  he  was  formally  «PP<""^^  /. 

•  office,  and  i^  ^T^ersee  all  manner  of  aflfairs^f  the  sa,d  last  ">«"' ?°«\?|rj^' 
S^t^raftreports  for  its  Board  of  Directc^,  and  so  ^'-^b,  all  of  wM ^^ 
he  did  his  utmost  to  fulfil,  and  in  fact  did  fulfiUo  the  entire  satisfact^  of  tl^e  , 

^  ^dBo^iandofthe  said  Company,  bntihepressdrewhereofupcm^        ^ 
Barily  made  it  impossible"  that  he  shDuH.whollj^Bvoid,  error  or  oversight  in  the 
conducTof  so  many  ai?d  complicated  matters  as  he  thus  ha4  constantly  onhan^- 
'  Z  in^xplanatkif  the  first  12  Hems  stated  in.Def.ndems,  plea  to  be.  due 
~i     bv  the  Elaintififs,  he  in  eflTect  alleged  as  follows  :-^  V    .       .    ,,    > '  _„  ' 

•  '-'     Ai  (o  Item  No  l.-That  the  t^ansportdtion  and  fuel  accounts  in  ledger  never 
•     ,repr.inted  a  state^f  acc5unt  between  Company  andPlaintiff,  or -^  o^r^^ 

Ln :  that  these  accennU  were  closed  in  the  ledger  long  aft^r  the.  5th  July,  1853 
.       L  that  without  any  reference  to  the  Phuntiff,  wKo  ..s  m  --^-77^;. 
-       the  cl<^i«g  of  the  same ;  .that  Plaintiff  had  ^0  such  amoun   as  ^  «« ;-^^' ««;. 
rencr.ias  balance  of  these  two  accoutits,  in  his  hands  <>«  ^^e^  ^f^  J»^y' ^«f^ 
^^".over  if  1^  had.  there  was  nothing  wrong  or  unu,u«m  t^e  eircmns^^. 
asby^a  Resolution  of  *l.e  Executive  Committee  of  the  ^/'««f  ^^^^^^^^^.'^^^^^^ 
T^anv  parsed  on  or  about  the  26th  of  Juty,  1852.  a  floating  balance  of  £600  w/»8 
S'rl  remain  aiw-ays  in  the  hand.oT«tlie,Chief  Traffic  A^^^^ 
it  is  the  Plaintiff  paid  this  amount  of  £536  6s   7d.  cflrrency  to  the  Defendan 
IL  about  the  24th  of  Sept^bef.  lS5S,  not  ^ever  as  .n  acknowledged  b-, 
'     ZZ  Z  by  him  since  the'  llh  of  July  1853,on  the  two  accoun^  in  q^est^^, 
.     bXnder  the  following  circumstances  :  on  or  about  the  24tJh  September,  1863. 
-.      SS  was.called  upon  to  show  thestate  of  his  account  to  date,  as  Supemten- 
^..S::^fr::;.ve;any.alanceinhiUi^^ 

•     exhibited  a  statementshowing*  balance  of  £109?     9s  lOdcyei^a^^ 
.      £438  19's.  2d.  l,ad  accrued  on  his- August  a^op-aUon.)  and  <>-  jt^*^^" "^e 
^   .'being  examined  by  Mr.  Spiers,  the  Compa^^K^uditor,  the  Plaintiff- paid  tn 
amount  fttrtmw^  throe  fshflfik«,c- — ■ -^ 
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One  on  Bank  of  British -North  America,  for. 

One  on  same  Bank,-for. . . ; ., •  •  ■ 

One  on  Bank  of  Montreal,  for. v 


£536,6    1 
.  161  17     2 
404  16     1 

£1098  19  10 
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•     JJ>«cho«kfort1.e  £536  OS.  7a:  being  given  at  special  req«est,orti^ 
who  considered  that  atttount  to  be  due  to  the  Old  Company  as  contra-dUtinguish-    ^'T' 
ed  from  the  present  Company  Defendant  -         »•  ^dihmk 

M1.0  Item  No.  2.-Th«  receipt  for  amount  was  necessarilirsi^ed  iX  Plain^      ^  "^ 
tifF  as  Secretary  Treasurer,  but  that  the  amount  received  from  the  Post  Office    '  * 
-was  paid  to.  Bl^kwopd  *  ()o.,«eo  wh«n  it  ^s  due,  in  %  of  a  similar  amount 
•lyoneously  received  by  the  Company  on  the  6th'  August,  1851,  and  entered  to 
.^  cM.t  by  Plamtiff  in  cash-book,  the  satne  being  due  to  Blackwopd"  &  Cot    '  • 

".thea  lessees  of  the  Toad,  and  nottoCon^any.  . 

sJ!^f^^T  ^'-^^^^'''  '«<=«'>  -»  ««rtainly  signed  byPlaintiff.%ho'as  •    '  * 

m  cash-book ;  but  that  ,t  did  not  follow  that  Plaintiff  received  the  amoy^  p^T      '    .  ^ 

,      As  to^Item  No,  4.^That  the  "amount  was  really  paid  by  Plaintiff,  but  wte 
plamly  an- ovetparmeut.  .  .  -'       • 

As  to  Items  Nos.  6.6  &  Ti-That  Plaintiff  really  „  did  pay  them,  although,  it  '     " 
was  possible  an  error, was  made  by  Plaintiff  ilT  entering  fljp   nWe8-<,f  tl^e 
parties  to  whom  the  payments  were  made.  "    -         ,     -#--'• 

As^to  Item  No.  8.-That  PUiijtiff  did  not  enter  in  cash-book  itny  such"  -paT-'  • 
Z1;^K   *i  T^-*'"'«^  "^'  '''"*^*"  approprikion  having  been  made  L 
wT  R    u^'         T^  °^  ^^^^  ^^''  ^^'^y-x^^^  appropriation  v^Hentered 
by  tY^  Book-keeper,  (m -accordance  with  the  jgustom  ^'hiclCbad  at  all  -times   ' 
preva,led.^as  well  during  the  periodE  of  Plaintiffs^ '^mploytaenT  i  Jreviou^ly,  of 
entering  the  ap'piopriations  in  full  at  paid,.8>  soon%  «ll<iwedtai.d  before  41 
acJaaHiquid^tion,)  as-^id  oji  the  3M  March,.  ia6&.*wher^s  n<S  airiount  what- 
ever was  paid  by.  Plaintiff  on  thkt  day,  and  thM  it  was  only  in  June  or  •  July 
follow,ng.th?»t  PlaiqtJf,  aftir  adjusting  Gemmift  ai^coiint  With  him,  iy 'deduct, 
i^nga  draft  of  £150  he,  owed  the  Company,  paid  Oemmill  the  ataount  really^  ' 
due  him;  vjz :  ^ip  I3s.  6d.  cy.     "  >         •    v     V  ?.    ^     •  ,  ^\ 

A8toItemNo.'9.-.Thateptiy'in  cash-book  WasJibtrmade  by=^Plaintiff  but    ■ 
byl^op'^-keeper,  ii>  a<5cor<!ance  with  the  usQal  priJctice  before'alluded  to-  in  ' 
?T  •    -S^'f  "*  *^®  amount  of  the  appropriations  in  his  favor,  tBelatte^  placed 
in  waintiffs^handspe  amoul^t  oC  it  dr»ft  for  £139  «s.  cy.,  drawn  fcy  him  on 
-.Mount  of  the  same,  but  not,yet  paid  fey  thti  Company.  iA  order  that  the  same  ' 
^ght  be  paid  to  the  Bank  bf  British  North  America,  wto  held  the  draft-  but    ■ 
before  the  payment  could  be  made  by  Plaintiff  tbe  Bank  haidtamedCompahy 
Witt,  the  drafts/and  Plaintiff  was  th'^reby  fdifnd  to  hav|#o  ««;h  in  hia  han^ 
belonging  to  Company.  •  *    -     W!  *^ 

As  to  Items  10,  ll-&l?.-^he  entries  ^dre  itiad^^Book-keebeS  " 

•  d^ce  with  the.usHal  practice  before  alluded  to.  and  not  by  Plaintiff,  and  these 
Z  part-""S      '"^'","*^  ^"^^^  ^*'  following  reasons,  10.&    2.  because 


■17 


* . 


-v.. 


>"*-•*" 


7f 


i 


^rtie^  had  never  eallad.-for.Jixa-sam.e,  and  llrbeeauae  on  examiuaB^ 


flaintiff  discovered  that  amount  had  been  paid  through  another  channel    ■  , 

.IJiat  Items  10.  11  and  12.  were  paid  back  by  Plaintiff  on  or  about  the  24tii 

Septei^ber.  1853.  to  the  Company,  by  a  check  for  £125  7,.  7d..  and  Ite^^ 
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and  0  bv  a'check  for  £289  58.  currency,  and  were  so  paid  us  amounU  plainly 
Ti:X:„^^^'  -  ^^^'^  of  th»CpmpanyDefendantrequ,nng 
Plaintiff  to  pay  over' all  balances  remaining  m  bw  hands. 
'  T  f  Itcl'2,  8.  4,  5,  6.  .nd  7,  were  all  includecT  in  a  P»y-e"  -^  ^^ 
Plaintiff  of  £615  currency,  on  or  about  the  2*th  Sept -nber  185  to  the 
Company  Defendant,  under  special  reserve;  Wever,  by  Plaintiff,  to  show  on 

fina/auit  of  accounts,  that  the  amount^claimed  -^^V^^  ^^^^p^^n^rfT^^^^ 
cation  of  Itc*fe  3  and  4.  which  for  tire  reasons  before  stated  Plaintiff  felt  it 

^^:::;t=l'rS.nning  .it.d  ^-B  12.  ^  cur^ncy  w^^ 
pai^l  promptly  and  in  full  of  cvery^claim  then  ma'de  against  ^Ij-f  •  ^"^  »>?      ' 
So  other  pretence  of  claim  or  domknd  whatsoever  was  6ver  ""'de  on  ^behalf  of 
Defendant,  up  to  time  of  Plaintiflfe'  unjust  disi^iss^l ;  tha    no  Ff-<';  ^^-^J 
'  Xr  claim  or  demand  was  ever  so  made  until  long  after  dismissal,  and  tha  no 
cWeo  wrongful  retention  of  monies,  or  falsification  of  caries  or  prevarication 
or  want  or^ithfulne.  in  respect  of  his  ae,ounts.  or  otherwise  was  ever  la^ 
a^aTnst  Maintiff,  or  threatened  or  in  anywis^  even  hinted  at  to  him  before  or 
Tthe  time  of  lii   said  dismissal  or  for  a  long  period  of  time  afterward^   ^ 

And  rexplan.tion  of  th^arges  of  disobedience  and  unauthorized^^^^^^^ 
from  duty,  the  Plaintiffs  i/effect  allegedi  that  by  the  terms  0   his  appomtmen 
as  Crintendent,  which  remained  unaltered  np  tb  the  time  of  his  dismissal,  he 
Tad  n'oTperia  o  her  than  the  Board  of  Directors  and  the  P-«f  ;<>  ^b«f-■ 
p    yT  hat  ho  never  failed  in  renaering  prompt  ^^^^^^^  ^^^^^J^Z   ■ 
preLd  desires  of  such  Boaid  or  President,  or  ^-y^JJ. f J^^'j^^^^l 

,  butwlWonduty.       ^  '  ^ 

^:^:r£u!r^^:!^;ro  two  poin.  r^sed  by  t^eadings  i,  this 

Th^s  the  Plaintiff  any  right  to'claim salary  foMiiieiriod  em>racedbet>^cn 
the  dalofL  dismissal  [30!^  1853)  and  the  30th  of  Novei^ber, 

.  'T  L  the  Defendant  a  right  to  offset  against  the  Plaintiff's  claim  gejjej^jy 

the  amomi  of  £300  currency,  claimed  in  the  shape  of  damages  ««  explame^n 

he  pleadings  and  the  amount  of  £771  16s.  4d.  currency,  claimed  as  a  deb  V 

And Te^r^t  of  these  points  involves  two  considerations,  firstly,  whether  the 
F^^fftd  been  guilty  of  prevarication  &  defalcation  in  his  -ounts  ^d  ^ 
fondly  whether  ho  M  been  guilty  of  disobedience  of  orders  andhad  absented 

himself  from  his  duties  without  leave.  'J^,u\\^.a  Plaintiff's  exnla 

Ab  regards  the  proof,  it  is  enough  perhaps  to  «^^  **».**  *J^^""^fS 
nationslcontainedinhis  special  answer  to  jhe^ndai.,  PJ^^in^ 


1  :I^;iS«S^  by  the  eJid^nce  of  the  Witnesses  ««i 6^./^ ^^ 
^S^  although  the  length  of  time  which  has  ^'^l^^^^^"^'^^^ 
Sns  on  Uich  the  remaining  Items  of  that  account  are  base,i.took  place  has 
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-  deprived  the  Plaintiff  oT  obtaining  that  tes^timony  in  regard  to  them,  which  he 
otherwise  might  hive  been  able  to  furnish,  there  can  bo  no  reasonable  doubt  that 
all  the  entries  in  the  Company's  books  of  account  aflfecting  such  Items  are  attri- 
butable to. mere  error,  and  that  the  charge  of  prevarication  ,et  defalcation  pre- 
ferred by  the  Defendant  in  donnexion  therewith  is  wholly  without  foundation. 

Then  as  to  the  alleged  disobedience  to  orders,  the  only  proof  offered  on  this  head 
is  to  be  found  in  the  evidence  of  Mr.  Bidder,  who  was  appointed  "  Railvay  Ma- 
•nager"  bv  the  Company  Defendant,  and  this  long  after  the  Plaintiff's  appoint- 
ment as  Superintendent, — and  who  states  that  jjn  receiving  intelligence,  on  the 
'i7th  of  Aiigusf,  1863,  of  the  explosion  ©f.o<ie  of  the  Company's  engines  at  Upton, 
he  wrote  the  Plaintiff  a  note  in  the  following  words,  a»  neaR  as  he  could  recol- 
_  lect,  not  having  retained  a  copy  of  the  note : —  .- 

. "  Dea:^  SiH, — I  have  just  hcHrd'  that  a  sad  accident  has  occurred  at  Upton, — 
one  man  killed,  and  the  line  stopped.  Pray  see  that  everything  necessary  bo 
done,  and  get  all  particula^rs  for  me,"  I?, 

That  the  Plaintiff  *  never  went  to  the"  scene  of  the  accident ;  and  on  Witness 
asking  iiim.^^%  he  had  not,  that  th(j  "Plaintiff  replied  "  that  an  he  had  not 
charge  <^  the  aggincs;  it  wad  nft  business  of  his."         • 

With  rcgartfto  this  cliarge  it  is  enough  to^ay,  in  tHe  first  place,  that  it  is  no- 
where proved  in  ||e  Record,  that,Mr.  Bidder  had  an^  authority  to  give  such  an 
^order  to  the  Plaintiff  and  in  the  next  place,  that  it  is  apparent  from  Mr.  Biddtar's 
own  letter;  which«was  produced  and  fyled  on  his  examination  by  the  Plaintiff, 
that  no  suph,  order  even  was  given,  the  letter  is  in  the  following  terms  : — 

"  Be  good:  enough  to  let  me  know,on  Monday  morning  what  nnmber  of  Red 

'•  and  While  Flags  ydu  have  got,  tl^at  I  iAay  know  how  ^  provide  for  the  new 

c   "  Kegulations,4  have  just  heard  that  one  of  the  engines  has  exploded,  and  seve- 

"  rely  injured  the  fireman ;  you  had  better  get  all  particulars  of  this  sad  accident 

by  Monday."  -i  .         ^*      L 

Tlie  gist  of  M^.  Bidder's  charge,  as  stated  in  Jiis  Deposition,  is  that, ihePldintif 
had  not  gone  to  Upton  as  he,  Mr.  Bidder^  had  ordered  him  to  do.    Such  a\i  or-' 
der  might  certainly  be  implied,  frbm  the  terms  of  the  auppo&ed  pote,  which  Mr, 
Biilder  did  not  ^end,  but,  as  certainly  cimnotin  any  way  be-in>plied  frqm  the  ieHta 
of  the  letter  which  he  did  send.     The  only  request  contained'  in  thislast  lett'er- 
(there  being  n(>  orrfer  of  any  kind  in  it,)  in  relation  to.,  the  accident,  Is  tqprocuro 
particulars  thereof,  and  no  refusal  to  furnish  sudh  particulars  has  been  attempted  to 
be provid;  and  further,  had  Mr,  Bidder  asked  the  Plaintiff  for. particulars  of  the 
accident,  he  v^  quite  prepared  to  afford  him  the  fullest  information,  having 
obtained  all  requisite  particulars  from  the  subordin^s  on  the  road,     l^t  ins'lead 
of  being  invited  by  Mr-*ilder  to  furnish  suclijarticulars, he  was  iftide|^'ro- 
questedby  the  Witness  to- explain  wAy  he  had  St  gone  out*to'  Upton,  as  he,- 
Witness  had  otdored  him  to  do. 

With  regard  to  the  charge  of  absence  without  leave,  no  attempt  at  proof  ^hat- 
cver  was  made  by  the  Defendant.  . 
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15n  the  first  point  therefore  raise^^y  the  pIcAdings,  it  is  manifest  that  at  tlie 
time  of  the  Plaintiff's  dismissal  there  existed  no  legal  ground  sufficient  to  justify 
his  discharge  without  payment  at  the  least  of  his  salary  in  full  to  the  end  ofjho 
then  current  year,  namely  to  the  30tH  of  November,  1863.  , 
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We  now  come  to  the  second  point  rained  by  llic  plvndinga.  ,   • 

The  Defend nnt'H  c.tHiin  of  £300  for  datnagoa  is  hated  on  a  proftumcd  Ions  of 
£60  inlei-i'Ht  said  to  have  accriTtid  i^i'^lfevor  of  the  Company  on  an  unadju8to<l 
account  between  it  and  the  Ebbw  Vale  Conipuny,  but  it  is  enfnijjh  to  say  of 
this  that  it  is  nowhere  satiofnt^torily  proved  that  any  suih  lofw  really  accrued, 
much  IcM  that  the  Plaintiff  is,  by  reason  of  nn^  act  or  neglect  of  bin,  roHponsible 
for  such  loss,  * 

Thenar  to  the  alleged  debt  of  £771  1  On.  4d.  cy.,  composed  of  10  Items  as 
detailed  in  the  latter  portion  of  ih*  De^ndnnt's  account.  •  "    J*; 

Tiio  first  three  of  these  10  Itcnts  am  cf/iimed  on  the  specific  ground  that  tn6 
Plaintiff  never  in  fact  paid  them  \  ai|(d  1t  is  enough  to  say  in  regard  to  them, 
that  the  Defendant  has  simply  fiiilcd  to  ^vo  they  were  not  paid,.an4  has 
merely  succeeded  in  raising  a  presumptiou  that  they  may  have  been  irregularly 
paid,  a  charge  for  which  the  Plaintiff  can  in  no  way  b6  held  responsible  in  the, 
present  at  tion.  /     "  - 

The  4th  Item  is  claimed  as  having  been  *'/aWy  ajntd  erroneously  "  charged 
by  the  Plaintiff  ih  the  cash-bookj  on  the  Ist  October,  1851,  after  having  been 
previously  charged  by  him  in  the  ^mo'book  Under  the  dates  18th  August  and 
8th  September,  1851. — ^The  prctenpe  that  these  amounts  are  identical  is  based 
entirely  on  inference,  and  is  contradicted  by  the  positive  testimony  derived  from 
the  corresponding  entries  to  be  found  in  the  books  of  account,  kept  by  the 
Company's  Chief  Engineer  at  Sherbrooke,  and  produced  as  evidence  by  the 
Company  itself. 

The  proof  tendered  by  the  Defendant  in  support  of  the  6  th  Item  fails  to 
support  the  idea  of  a  double  charge,  and  (ends  rtther  to  sircngthon  the  correct- 
ness of  the  entry  attacked. 

As  to  the  6th  Item  it  is^plain,  from  Valiquet's  evidence,  coupled  with  the 
vouchers  and  statements  fyled,  that  the  Company  has  been  overcharged  to  the 
extent  of  £43  lb.  Od.,  but  that  this  is  the  result  of  mere' error  is  manifest  from 
an,  inspection  of  the  documents  and  eyidence. 

^' It  might  be  enough  to  say  of  the  7th  Item  that  the  reason  given  in  the 
Defendant's  Plea,  for  demanding  payment  of  ifr^rom  the  Plaintiff,  is  in-  itself 
wholly  insufficient,  but  the  "proof  offered  in  support  of  it  is  equally  nqsatisfactory. 

The  8th  Item  reposes  entirely,  on  the  fact  that  m  March,  1852,  the  Plaintiff 
prepared'  a  draft  journal  entry  for  the  .Book-keeper  df  the  Company,  in  which 
'Gzowski  is  credited  with  two  amounts  apparently  corresponding,  when  united, 
with  the  amount  claimed  under  this  head ;  but  the  vouchers  produced  by  the 
Defendant  go  distinctly  to  shew  that  the  sums  charged  by  the  Plaintiff  in  the  . 
cash-book  as  paid  by  him  were  an  fact  so  paid. 
i'^'^-    As  to  the  0th  and  10th  Items'  it  is'  plain,  from  the  evidence  of  record,  that 
1  the  Plaintiff  in  fact  paid  the  amouiits  ^barged  by  him,  in  the  cash-book,  and  no 
responsibility  is  proved  against  the  Plaintiff,  in  xonnection  with  the  erroneous 
'Crediting  of  the  «ame' amounts  ta  Gzowski  in^the  Company's  journal. 

On  the  whole,  therefore,  it  is  submitted  that  th<^  |*laintiff  is  entitled  to  Judg- 


ment for  the  amounticlaimed,  £300  curirency,?Hnd~li)terest  from  service  of'prcb- 

<^esd,  and,  Costs,  less  the  suitf  of  £42  ls.|9d.  currettcy,  involved  in  the  said 

J^Tlem^^  ,       -      ',     11  -         .^,  -    1-  — 
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CarUtr  Attorney  General,  for  Defendant,  contondoti,  that  the  cl.anrr.  of  dia- 
obedience  to  ordor«  and  prevaricHtion  and  defalcation  in  ti.e  Plaintifti,  account, 
had  been,  subrtantially  made  put,  but  if  any  doubt  existed  tU  to  the  prccine 
nature  of  the  proof  on  the«o  roint-,  it  waa  quite  clear  from  the  evidence  adduces!, 
that  whether  the  Plaintiff  actually  diaobeye.l4he  prd.ra  of  hia  auperior  or  not, 
he  had  l^en  gu.lty  of  that^im^unt  of  n<»gloct  of  duty  ^hich  wh»  equivalent  to 
d.8obec^«nco;  and  i^r«,pect  of  the  state  of  his  accounts  the  errors  discovered 
by  the  Company  s  auditor  were  of  so  grave  *  character,  that  they  fully  justified 
the  dismissal  of  the  Plaintiff.  -  '  ,    ^ 

As  to  theamoynts  claimed  by  way  pf  offset,  the  Company  was  disposed  ih 
waive  that  arising^  out  of  the  Ebbw  Vale  account,  but  there  could  be  no  doubt 
from  the  evidence  of  Speirs  dnd  the  other  Witnesses  examined,  that  the  debt  of 
X771  lOs.  4d.  cy.,  b^  beetf  conclusively  brought  liome  to  the  Plaintiff,  and  be 
confidently  relied  on  the  dismissal  of  the  ^'laintiffs  actio*.  :^ 

Smith,  7.— The  two  actions  (meaning  the  pre»mt,  one  and  'a  crots  action  On^ 
the  part  of  the  Company,  hedrd  at  the  same  time)  might  be'considered  as  onj* 
and  hivd  to  be  decided  on  the  same  principles.    Ho  tfould  here  express  his  " 
opinion  that  it  was  a  great  pity  that  these  cases, were  evei  aWwed  4ife)me 
before  the  Court.     Thft  questions' involved  wxsre  thbse  mei-ely  of  account,  tmd 
ought  to  have  been  settled  by  AccouiTtants,  who  were  thoroughly  conversant 
with  such  lA^tters.     But  as  th.y  had  come  before  the  Court,  the  Oturt  ha^no 
other  alternatlVcthan  to  arrive  at  the  best  concjkision  In  their  power,  after  a 
most  laborious  an>,<s5j;chii,g  investigation  into  eveiV  one  of  the  bpoks,  vouch- 
ers, Ac.  prodifced  by  tSe  parties.     The  fiwt  ««tion  was  instituted  by  Webster" 
against  the  Company  for  the  recovery  of  ^JJOO  for  six  months  salary.    The 
declaration  set  outf  that  ho  had  for  some  yea^  ptpvirtusly  been  in  the  employ  of 
t:he  St.^Ijftwrence  and  Atlantic  Railroad  Co4any.i,8  Secretary-Treasurer,  and 
latterly  asSuperintendent,  and  that  after  the  atittJgamation  of-  the  last  named 
Company  with  the  Grand  Trunk  ho  was  continued' in  office  to  Superintendent 
until  his> dismissal  in  September,  J853.    That  at  the  time  of  such  disRissal 
there  were  4  months  Salary  due  him,  and  he  als^  claimed  for  the  next  2  months  - 
lu  order  t<v  com,>Iete  his  year's  salary,  on  th^roUd  tl.a^l,|i^  been  discharged 
without  cause.    To  this  the  Company  repliecTtblt  the  PlaiS  was  only  entitled 
0  demand  4  months  salary,  or  £290,  that  is  to  date  of  discharge,  ahJ  furiw  : 
that  as  to  the 'sum,  he  could  *ot  now  recover)  it,  from  them,  inasmuch  as  by 
certain  acts  of  the  Plaintiff  in  connexion  with  Ebbo,  Vale  &  Go,  the  GrAnJ 
Trunk  Company  h^Alost  the  sum  of  £300, «i^ha^,  therefore,  »  right  to  set  off  ' 
that  sum  against  the  Plaintiff's  demand.    ,The  Company,  P'^fendant,  further> 
Hilleged  that  owing  to  certain  errors  and  i^npro^r  entries  made  by  the  Plaintiff, 
while  acting  as  such  Secretary-Treasurer,  theX^ompany  had  lost  the  further'eu'm 
of  8on,e  £2,200^n  account  of  whjch  Webslter.  h,.!  onIy>id  about  £1,400  to 
the  Company.  Then  followed  ,^  speci^J  action  by  tlie  Conffny  against  WW 
for  tfte  purpose  of  recoverjnff  that  amoi  —       -   - 
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^o7^u\:     l^^^4^''  "'■  ""*  W«^«  W'^d  been  properly  dismissS^ 
and  2nd.  Whether  the  errojL  and  irregularitiJ-Marged  against  Webster  realW 
existed.    As  to  the  first  poR^e  grounds  allegeUy  the  Compauy  <s  ^ustifyiifg 
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thcie  (limnimHl  Qf  Welmtor  yffe  :— Int.  DisolwdTence  to  the  ordera  of  Mr.  BulJer, 
who  wart  tliu  GoncrHl  Miiiiitftiir  «if  tliu  CompAny;  ttntT'inJ.  Iinprop«r  (iu|>ortuient 
on  the  part  of  Wvlmtor  in  keeping  liis  lUHiountx.     Ah  to  the  firnt  ground,  tbo 
Court  wore  of  opinion  that  it  whs  not  clear!}-  or  Mtisfiictorify  prored.°    There 
wan  no  dutiht  hut  thnt  a.lott«r  from  Mr.  Bidder  exintcd,  which  calk'd  upon  Mr. 
Wvhstor  to  iwcerliiin  the  particulnni  of  iin  accitknt  whicli  had  just  occurred  on 
the  line,  and  which  had  renultod  in  th«  death  of  a  person.     Wehster,  instead  of 
.^ing  himself,  wnt  soune  oth<jr  person  to  ascertttin  Uicbc  partieulari.    This,  W«b- . 
8^r  saitl,  he  thought  was  sufficiint     Finding  then,  that  there  was  no  ahsolulB 
di8rcsi>ect  to  his  superi6r  officer  or  jH^ual  di(t«)bcdience  of  orders,  tlic  (luostion 
aroae  aa  to  whether  it  vim  no|  the  duty  of  Webster  to  have  gone  personally, 
without  any  special  order  to  that,effect.    The  Cpuirt  had  no  hesitation  in  saying 
that  it  was  liis  duUr^  acting  ns-he  did  iw  Superllitendent.    In  these  (liys,  it  would 
never  do  to  allow  a  Superintendent  to  send  a  man  instead  of  going,  himself,  on 
the  occasion  of  an  accident  resulting  in  death.     Nothing  short  of  a  personal 
visit  could  satisfy  the  Company:  and  thai  Court  thought,  that  on  that  ground 
alone,  the  Company  were  justified  in  dmmisping  him.     We  now  come  to  the 
second  ground,  namely,  Whether  *tbere  were  such  irregularities  of  accounts,  a^ 
alleged  by  the  Company  ?    It  was  impossible  to  look  over  the  accowits,  without 
feeling  convinced  that  such  irregularities  existed ;  there  was  no  necessity  of  en- 
suring whether  they  wore  the  result  of  fraud  or  mere  error,  as  the  Company 
had  a  right  to  dismiss  any  servant  guilty  of  such  irrogulkrities,  and  the' fact  that 
Webster  had  refused  to  give  any  explanation  concerning  thom,  was  also  suffici- 
ent justification  of  the  Company  in  the  coumo  they  had  adopted;  and,  under, 
tbese  circumstances,  there  co-jld  bo  no  doubt  but  that  the  claim  for  salary  must 
bo  reduced  to  £20p.     We  now  come  to  the  question  of  compensation  in  da- 
mages set  Up  by  the  Company.  The  amount  set  up,  some  £2200,  was  the  amount 
found  by  the  accountant  employed  to  audit  the  accounts,  and  who  stated  that  on 
Webster  being  notified  of  such  error,  he  at  once  paid  £1400  under  prptest,  declar- 
ing that  he  had  already  paid  that  amount  out  of  his  appropriations  And  denying 
that  there  was  any  deficiency,  .as  alleged  by  the  accountant    This,  howevier, 
could  not  beiooked  into  by  the  present  action.    If  Webster  had  paid  that  sum 
wrongly,  he  had  his  action  to  recover  back  the  money.    Spoirs,  the  ac^outatfint, 
)  then  swears  that  on  the  errors  being  pointed  out  to  Webster,  he  paid  th^  sum,- 
so  that  the  Court  has  now  nothing  to  do  with  that  portion  of  the  case,  and  the 
first  twelve  items  must  be  set  aside.    It  remained  then  to  ascertain  whether  the 
company  had  any  other  claitp  agftioat  Webster  which  they  could  set  up  in  com- 
pensation.   The  other  claims  consisted  of  10  items,  amonntiog  in  all  to  £771 
16s.    It  was  the  duty  of  Webster,  in  his  capacity  of  Secretary-Treasurer,  to  re- 
ceive the  amount  of  all  appropriations,  which  he  paid  over  when  ordered^o  the 
production  of  the  proper  certificfttos.    The  only  question  was,  has  he  accounted 
for  his  cash.    The  Court  had  nothing  to  do  with  any  irregularities  that  might 
exist  iu  the  journal  or  other  books,  as  they  could  not  affect  the  cash  account,  if,, 
corrflflt.    The  only  way  that  .Wflbatcr  nnuld  hn  nhargnd  aa  Caahier,  was  by  alleg- 
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ing  that  by  the  cash  book  it  appeared  that  he  had  received  so  much,  and  ask- 
ing him  to  produce  his  vouchers.    The  first  item  of  £100  appeared  to  have  been 
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no  proof  that  the  company  b«J  been  charged  twice.     The  same  remark.  a,mlied 

^  ^     o  he  2nd  .ten.  of  £100.  «>  that  with  respect  to  t um  of  £200.  the  Lmtny 

.  had  no  cUnn  aKa.nst  Webster.  The  .Ird  item  of  £156  nsKumed  a  .imZZ 
pect,  for  here  w.^  an  entry  in  the  cash  book  of  «  previous  payment  olh^ 
amount  and  also  the  company  is  chnrgt^^  with'the  full  payment  of  the  whole 

ZZmvT  "l"'/''"  -^«"'-  «'--y  --•-.  the3.lLry.TrcJu  erlt 

be  held  haWe.    II..  Honor  would  remark  h.re  that  ho  Wa.  faKrom  intending  to 

convey  the  .den  thatUhcmijtake  in  question  was  intentional  on   the  p  ^  If 

.     W^btor;  so  far  from  that,  for  his  part  he  thought  it  wonderful  that  ..  isUkes 

LkrofT"^'""  '!  T""f  •  "''""  '^  *"*"'''^"  into  consideration  thaUho 
books  of  the  company  had  not  been  audited  for  a  space  of  six  years,  and  thatl" 

r  r"  w^  r  *''""' "  "•'"''"  ^^P"""^  '""•  P--^  thiough'his^an  1  during 
.tt  Z  '^'^'/TTV^  ''\'''  '^-  «f  ^225,  the,,  col  Uo  no  doubt  M 
-.that  there  was  a  double  charge,  but  it  did  not  sufficiently  agpe^  that  Webstor^^ 
Wre.pon..be  forjt  The  mistake  might  have  occurJedT  the  Sherbrookl 
Office,  o^er  which  Webtar  had  no  control.  Thia:^te,„,  then,  must  bo  rejected: 
As  to  the  rt>ma.„.ng  .tems,  .t  would  Jfee  found  thattl.ey  were  entered  in  tho  ,.1 
book  as  having  been  pa,d,  and  at  tb«  s«„,e  Ume  they  were  entered  to  the  cro^t 

sZw  h«  ^,  f?"'/*"  °^  "P""°"'  *''''"^*^  *'»"*  ^«  tot«'  of  these  six  iW 

TIZT7  r  'r^'T^'^y  ^•'^  -"P«»y.  -nd  which,  Then  s6t  off  again.   '^^ 

Ae£200duotoh.mforsalary,wouldleaveabatance"of£l46  10sagain8thirrd    ^ 

lredti?r;    r''"''tY"^"^'*^^^^^^^^  Befor^lncludi^^Thf 

wished  to  add  that.nch8rg,ng  Webster  with  these  errors,  the  Court  did  so  without 

tZlf  r'  TT^^"  '^"''^ '  '^  '^'"^ '"  ^-^  -tonishing  th'tlhJrr! 
~«  were  so  few.  as  before  stated.  It  was  a  great  pity  that  this  L  was  evor 
brought  .nto  Court ;  but  having  been  once  brought  there,  the  Court  could  only 
e^me  to  a  conclus.on  on  the  booksluid  papers  produced,  and  had  only  to  i.k  whj^ 
U.er  the  cash-keeper  had  p,^«ced  vouchers  for  all  his  payment..  They  could  „o^ 
hdp  expressmg  their  opinion  that  they  thought  this  a  veiy  hard  case,  that  ZTI^ 
Z.'  «>  "fy  y«««  of  ^^rvioe.  and  during  which  time  such  a  la.^  amount  oi 

-Ooj^  .A-WrjAed  it  to  be  understood  that  he  did  not  sit  in  the  case. 
tl.«rl"r  "J^* 'l:'^?^  **•' P''**"^'°°  for  discharging  Wehster  was  grounded  on  V 
^.T     uZ^^'T  "'""''  '^'  '^'^"«'  ^"^  consideiable  doubt  whether  t^i      . 
Court  would  be  jusUfled  .n  coming  to  any  such  conclusion.    But  the  pretention 
»  also  founded  on  the  right  that  the  Company  had  to  discharge  himUer  a,l 
V  the  circumstances  of  the  case,  and  he  had  no  heeitalion  in  expriing  his  opinion       ' 
Ua^tefactofWel^ter  not  attending  pe«onatly  at  the  scene  of  t'heaS:^ 
^U^ZT"  ^  ^■^■■^^,'-g«<^-  •  There  was  also  another  ground,  namely,  th°f 
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;»k'       '     \        /T ~—6«fig^"n  on  accoiint  of  the  manifest  errors 

m  h.s  accounte,  and  this  without  imputing  to  Webster  any  fraud.    There  could 
beno  doubt  of  an  employer's  right  to  discharge  a  servant  in  such  a  case ;  othei- 
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Wctaur      *>«'  ^'y  k««P'"R  »"  inoomp<!U!nt  person  In  liin  rtrvicc  h«  might  bo  lirtWo  to  luff- 

Qn^TiLk  *•■  K"'"^  '**"•     ^**"  *''«'^*"''  ^'•*'"'««"  *"•  K""'y  ''^  wiftkliijj  int«nti<»nnl  errcra, 

,  iMhnvOo.    h«  coulU  c.nly  nay  that  if  lio  ww  io  chaWHl,  lio  miRht  iniputo  It  to  liin  own  ob-    .. 

Btiniiey  in  refuninj?  to  give  any  expluimtionH,  luit  at  tlio  tnina  tl|iio  h«  tlioiight  it    ' 

cloe  to  nn  lionornble,  tlwrtlgb  oJwtiiwto  man,  to  utato  that  it  .lid  not  appear  that 

ho  VM  guilty  «)f  anjr-Uiing  tlUhonorablo,  an.l  an  a  /Judge,  lio,  wan  happy  to  U 

\\Aq  t.»  ifjf  that  h«  did  notthink  there  waa  any  Intention  (o defraud  on  hi«  part. 
liadyleyy  /.— D^l  not  differ  from  the  oonclu»lon«  arrive*!  at  by  th«  other 
membora  of  the  Court,  but  did  not  concur  altogether  in  the  mean*  by  which 
•aid  conc!u»ion«  wore  «o  arrivo«l  at.  Thin  wnx  an  action  l>y  a  aervant  ngaiant 
hi«  master  for  a  wrongful  dlnchargo.  The  plea  wna  jualiftcatioii  6n  the  ground 
of  dijtobedionce  to  order*  and  irregularitiea  in  Ida  aceoUBta.     A»  to  the  latter 

sgKWHMl  the  flgurea  bad  been  set  up  in  the  printjld  ftetuma  and  there  wiiljo 
necesBity  for  going  oyer  all  these  poiiita  again,  lit  wan  slway^'a  very  dlfflcttlr' 
matter  to  lay  down  any  flx«d  rule  an  to  what  would  conatituto  A  right  t/ 
diachnrgc,    Thia,  however,  was  a  peculiar  cane.'   Wobntor  waa  not  a  common^ 
lervant,  but  was  in  the  employ  of  a  RailWay  Company,  whore  a  vast  motive  < 
power  wr.a  under  his  charge.     It  waa  th«5refor«  absoluU-ly  neceasary  that  all  >i 
eorvanta  in  Railroad  Companiea  should  be  peculiarly  active  in-  the  diaoharge 
of  their  dutieaj  not  merely  as  regarded  their  olmployerB,  but  on  behalf  of  the 
public^  and  ought  not  only  to  obey  all  orders  bftt  be  prompt  in  investigating 
all  accidents.    One  thing  was  quite  clear  that  Bidder  wan  the  General  Manager 
of  the  road,  and  it  was  therefore  bin  duty  to  direct  the  person  in  charge  as 
Superintendent  to  ascertain  all  the  particulars  of 'the  accident     Welmt«r  «Sttght 
therefore  to  have  gone,  but  he  did  not  do  so.    Possibly  there  was  no  disrespect 
intcndeil,  but  it  was  his  duty  to  have  assisted  the  General  Manager,  and  he 
considered  that  there  was  a  kind  of  disobedience  or  at  any  rate  a  nonfeasance  of 
what  .he  ought  to  Imvt*  done.    The  letter  produced  at  nil  events  proved  that   , 
Webster  had  a  knowledge  of  the  accident.     It  was  vefy  difficult  to  lay  dbwu  a 
general  rule  in  these  cases,  but  one  tiling  was  .pertain,  that  the  mastej .  was  juti' 
tified  in  discharging  his  servant  in  all  cases,  when. the  law  justified  the  discharge. 
It  mattered  not  whether  the  motive  a«slgncd  by  the  master  would  jnstify  it  or 
not.    Another  ground  was  pecuniary  irregularities.     There  could  be. ipo  doubt   . 
but  that  if  such  werotfound  to  exist  thqy  would  constitute  a  good  ground  for 
discharge.     Here,  too,  Webster  only  paid  over  the  monitys  after  the  errors  had 
been  discoveretl  by  an  Accountant  without  any  assistance  on  his  part     Under 

'  these  circunistances  there  was  sufficient  justification  in  law  for  his  discharge, 
and  he  had  no  reason  to  complain  of  it  because  iie  had  paid  the  monies'after- 
wards.  He  could  not  help  feeling  sorry  that  the  balance  of  acc6unts  stood  at  it 
did,  for  he  felt  convinced  that  if  more  attention  had  been  given  to  those  ierron 
by  Webster  he  would  have  been  able  to  explain  them  away,  asjt  was  evident 
they  arose  fronn  mere  error.  However,  the  Court  "was  obliged  to  ju4geiii.  , 
accordance  with  the  evidence  alone,  although  in  his  opinion  the  case  could  Beve 
hooTi  far  mora  aqnitably  ai^ndged  out  of  Court, 


Bethvme  and  Dunkin,  for  Plaintiff.. 
(7ar6«r  otm/ i?ert^/of,  for  Defendant. 
(b.  b.) 


judgment :  diAnissing  action. 
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Coram  D^r,  J,  Smith,  J.,  Cbaiot,  J.; 
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Aforr/,.  i  J5a«*  EU,aUth  Rav^  Plaintiff  par  r^prin  J'inHanc0, 
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ti,    >■' 


HJi 


%• 


un.lor  th«  ml.(»kn,  |«H«f  that  ih.»\nm^hu!!T^     '"  **••  'T*'  *"  ""^  "^  •"•  <>nt>«< 
uiMi«r  1*  *  15  Wo.,  i*p:  M,  '"WJr  uukinit  llw  vr«.i  U  doireMija^io  ooUm  ef  mUm 

Tbed«cl«^tion  ofthcPlilatlff-tonttUtho  l)Mnt,  wllout jwt Iw. 
had  cauii«<l  tli«  minor  Mn  of  the  I'laintiff  wli«n  hn  «„»«r«,i       k    :      -  ■        . 


#, 


;l 


•rrcBtetlhy  »  polioefnini  on  a  charj 
Street,  one  (»f  the  moat  public  Htrec 
the  Tolice  Magwtmto-;  thnt  at  tho  , 
cliargod  bim  with  being  athj«f;4h|it... 
Defendant,  tho  Piaiutir*  aon  waH  dolaf 


fw^m^'d' 


[id  taken  through  Notre  DaoM 

",  in  his  aistody,  to  Iho  offloeof 

and  cl«ewhcro  the  Defendant 

"CO  of  tho  fUao  accuMtion  of  tho 

irt  custody  two  twuriHand  th«n,  when 


:^^^mf 


,.„  ri  f    i  . -«".ru..  lii vuoiuuy  iwo  nourikand  th«n.  when 

^e  Defendant  wm  by  Urn  Magistrate,  before  wh^m  the  PbintiffV  iTaa 

ei2  thirs  hi*"  "t '"  ^'T  ^'''  °"^'''  •'«  ^-"-'^  doing  -.zr 

S     That  tlufnV.Tr  ""*%^ ''-^"PO"  *'•«  PWntiffWn  ;a.  .et  at 
Uberty     Ihat  the  Defendant,  In  acting  aa  he  did,  was  actuated  by  preraedita. 

r''"'\*'''  ''*'°'«  *°  *'•*  *'»'"*e«  «'  t»'«  P»»intiff  of  JCIOOO  currency. 
Pe  Defendant  met  tUmotion  by  three  pleaa. 

The  arstjJoa  was  «if*/«M«  ott /onrf*  «,/aa  i 

By  •   second   plea,   the    Defendant    set   out    that    in    U.o    month    of 

It  ?^  ^^i'*''"  Hf<^«™o»*Co,  hacTbeen  feloniously  stolVn  from  them^ 

fnlf  "T  •*  °"  *^ '"*  ^'^"™**''  '««*•"'«  Plaintiff'.,on,w  owa.  then 
»jrely  unknown  to  the  Defendant,  ente..d  into  the  .hop  of  the^id  He.deln 
«d  Co.,«nd  offered  for  sale  to  them  three  Mink  skins;  tii|e  Defendant 
then  exabnned  said  skins,  and  discovered  that  i%  had  the  p^lKmark  of  the 
M.d  firm  sUmped  upon  them,  and  that  tl.ey  were  inarkeU  dn  their  head  as  being 

^e,r  property,wh,ch  m  fact  they  were ;  that  Defendant  thereupQii  .deed  Plaintir. 
m  wherehe  hadgot  said  skins;  that  Plaintiff  Wn  then  Sy  s^U^IJ 
bd  bought  sa,d  .kius  from  ..oya^«,r  or  individual,  whp  hadlftMoS  eal  ,Lat 
SaSi.        'T  *^V»«^-*»«*  h-««  g<><Hl.caJfor4Lion,dTdl    ' 
It^ZlZT-^Z'"  "''''''''''''''  Menard,,  policemaSntil  PlaintS^ 
*^n  could  be  earned  before  some  one  of  the  Ji*stice«  assi^ed  tpleep  the  peace 
Pf  our  Soveretgn  Lady  the  Queen,  and  ta hear  and  d.teSid^nies  animS! 
d»,eanour,  to  be  e«m,iaad  before  such  JuaUce.  and  d^-lOT  a^^or^tg  to 
lAw ;  U,at««d  policeman  did  tfieo  cany  plaintiff's  son  before  #»&  lilrmaZeV    ' 
juch  Justice  of  the^peace,  by  whom  he  was  eiamined  touchingle^S 
«d  ?fterwardMi«harged  out  of  custody  by  said  Justice,  and  byWeansTf  2    - 
Pd^al  premises,  the  plaintiff^.  Bon^n. Vt,f„innd  dHri;.g  uuo  hL,  be^J^^' 
«^  le  t,me  and  lawful  and  just  for  ^U^^^ 
.SrScCr^^'  wron^  whereof  the  pufntiff  had  comp,ai|d  againat 
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By  a  third  plea,  the  defendant  alleged  that  in  thd  month  of  November  afore- 
said, ten  skins  of  the  value  of  JBS  cy,  the  property  of  Henderson  &  Co.,  were 
feloniously  8toleM«>ffl  Uiei"  '.  that  on  the  15th  November,  three  mink  skins,  of 
the  value  of  £2,  the  property  of  the  said  Henderson  &  Co.,  were  feloniously 

/    Btdlen  from  them  ;  thaN^itiin  a  day  or  two  afterwards,  one  Brahadi,  a  furrier, 

'  iiyformed  defendant  that  he  believed  the  said  Henderson  &  Co.,  were  being  rob- 
.b«d ;  that  he  (Brahadi)  had  that  dfty  made  a  purchase  of  some  skins  which  bore 
the  stamp  of  said  Henderson  «fe  Co.,  as  being  tlieir  property  ;  that  he  then  shewed 

-  the  t^efcndant'said  skins,  which  were  then  recognized  by  the  defendant  as  por- 
tion  of  the  skins  stolen  as  aforesaid;  that  Brahadi  then  gave  a  description  of 
the  ,per8on  from  whom  ho  K'ad  bought  said  skins,  and  said  description  answered 

^    the  description  of  the  plaintiff's  son ;  that  one  or  two  days  next  thereafter,  Bra- 
'  hadi  again  called  on  defendant,  and  told  him  that  other  skins  had  again  been 
offerqd  to  him  for  sale,  which  he  had  refused  as  having  the  private  mark  of  the 
skins  of  said  Henderson  &  Co.,.  and  because  ho  believed  them  to  have  been 
stolen,  and  the  person  offering  them  represented  to  him  in  reply  to  his  inquiries 
that  he  had  bought  the  skins  from  a  wood-naerchant  or  voyageur  ;  that  on  the 
.  1st  Decembei^  the  plaintiff's  son,  being  entirely  unknown  to  defendant,  and  an- 
.  swering  to  the  description  of  the  person  from  whom  Brahadi  Kad  refused  to  buy, 
came  into  the  shop  of  Henderson  <fe  Co.,  and  offered  for  sale  to  the  defendant, 
three  mink  skifls,  which  defendant,  upon  examination,  discovered  to  have  the 
private  mark  of  the  skins  of  Henderson  &  Co.  stamped  upon  them ;  that  defend- 
ant then  asked  pfaintiff^s  son  where  he  had  got  the  skins,  and  the  plaintiff's  son 
then  falsely  ^nd  deceitfully  declared  to  the  defendant  that  he  had  bought  the 
skins  from  a  voyageur  who  had  left  town  that  morning ;  whereupon  the  defend- 
ant, having  good  and  probable  cause  of  suspicion,  and  vehemently  suspecting 
the  plaintiff's  son  to  have  been  guilty  of  and  concerned  in  the  stealing  wid  car- 
rying off  thfigoo^s  and  chattels  of  said  Henderson  &  Co.,  and  to  have  felo-jc 
niously  taken  and  carried  away  th^  same,  did,  at  the  same  time,  give  the  plain- 
tiff's son  in  charge  to  the  said  FranQois  Menaj^d,  the  policeman  by  vdiom  he  was 
taken  before  William  Ermatingej,  Esquire,  Justice  of  thel'eace,  fo^examination ; 
that  plaintiff's  son,  when  examined,  then  declared  what  he  had  previously  said 
■    to  the  defendant  respecting  Where  he  had  got  said  skins  wa|ifHlse,  and  that  he 
had  got  them  from  his  relative,  a  Mrs.  Wilson;  that  one  George  Youn^,  in  the 
employ  of  said  Henderson  &  Co.,  then  represented  to  the  defendant  that  said 
Henderson  &  Co.  had  shortly  before  dressed  thrfee  mink  skins  for  ^Mrs.  Wil- 
son, and  the  said  skins  foijnd  in  the  possession  of  the  plaintiff's  son,  might  be 
the  same ;  that  thereupon  the  defendant  was  induced  to  declarp  to  the  said  Jus- 
tice, that  he  did  then  desist 'from  making  any  accusation  against  plaintiff's  son 
rfespecting  the  stealihg  Of  m\\  skins ;  and  thereupon  the  plaintiff's  son  was  dis- 

.,      charged;  «v     -.-i..U- -  "  ^.  ^\  ' '■% 

La/renaye  for  Plaintiff^Gontended.that  in  tht^t-particular  ca»3  the  defendant ' 
»nT.1d  not.  inv»kft  thft  protflctibfi^he  claimednnder  >hfl  Statutory  taws. 'iiil^mn^ 
•  £&  the  defendalit  had  not  a  shadow  bf  right  in'  causing  tllio  arrest ;  the  skins 
*^      offered  for  sale  having  been  previously  dress^  in  his  own  establishiii^nt^  and 
4    the  private  marks  of  the  proprietor,  "  E.  Wilson,"  having  been  stamped  upon 
:■  ■.:■■■'.  -.  -"  ,;       ir:.  ■■■■■■ 
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"     r       ;"f  ^^.T  ""T  ""P"^^'  ^*'^"'  ^''"^  *'«"'^«d  «^«'  ^0  tl'«  proprietor,  and 
..  bemgsfil  visible  when  offered  for  sale  and  when  the  arrest  wal  made.    That 

^uy  T  '"    t  ""? '  ""''^  "'  P'""^''^'^  ''  ^«^«'^"«^'«  ««»«^.  ^^^  the  haste 
wth  wl,ich  It  was  effected  was  tantamount  to  malicei. 

7'o?:ran.«  for  the  Defendant-Relied  upon  the  proof  made  out'of  the  facts 
alleged  m  the  third  plea.    The.^  h^d  actually^en  a  felrtny  committed  by  the 
s^ng  oTthe  defendant',  furs^^*  the.  W^  belief  p.vaLt  ^n^^^llt.  • 
ment  that  he  was  bem^  rpbbecT,  m  which  beHef  Brahadi  concurred.   J-hen  the 
skins  offered  tor  sale  by  the  soj,  of  the  plainjjff  had  the  private  markf  f  the  de- 
fendant npon  th,m,  and  the  plaintiff 's  ,^ii.,.hen  asked  for  an  explanalio^,  told 
a  deliberate  he  about  themr'and  after  he  had  Been^discharged,  in  reply  to  a  remark 
of  the  defendant'sb«>ok-k<>eper  tlmt  all  the  anno/ance  would  have  been  avorded, 
|fhe  had  told  the  truth  m  the  fi,.t  place,  said  he  was  not  bound  to  tell  the 
T     T,  ^';t,^"^«"^«°'  ««  «  go«J  citizen  was  not  only  justified,  but  was  bound  to 
act  as  he  did,  and  cause  the  arrest  of  young  Wilson.    The  good*  were  offered- 
to  h.|n  for  sale,  and  m  the  case  of  a  man  detaining  a  person  offering  goods  for' 
sale,  where  there  is  reasonable  suspicion  of  their  having  been  stolen,  there  is  an 
express  enactment  of  the  English  Statute  Law  (30  Geo.  II.,  C.  24  Sec  8)  which 
IS  law  m  Lower  Canada,  that  he  shall  b^  indemnified  though  it  afterwards  ap- 
pear  that  no  felony  was  committed.     Vide  Chitt;,,  Cnminal  Lav,,  i.  p    19 
The  Statute  Law  of  Canada  wfe  in  harmony  with  this  enactment,  and  provided 

'  Z  V  A  r'  .T.'^''®''*'  ^''*''**  ""y  P*"''"  ^  ""^^^^  any  properly  should 
be  offered  t«  be  sold,  if  he  should  have  reasonably  cause  to  suspect  Oiat  any  such 
offence  (larceny)  had  been  committed  on  or  with  respect  to  such  property,  was 
-thereby  authorized,  and  if  in  his  power  was  required,  to  apprehend  and  forth- 
^th  to  carry  before  a  Justice  of  the  Peace  the  party  offering  the  same,  to  be 
deaJt  with  according  to  law.  The'defendant  further  relied  uiibn  there  being  no 
notice  given  previous  to  the  bringing  of  the  action,  and  he  contended  that  hav- 
jng  made  the  arrest  under  4  and  6  Vic,  Cap.  25,  Sec.  65,  he  was  a  person  fulfi'll- 
ing  a  public  duty,  protected  and  entitled  to  notice  of  action,  by  J4  and  15  Vic  . 
Cap.  54  The  defendant,  in  support  0/  this  proposition,  cited  9  B  afad  C  SDe'^ 
and  6  Ad.  and  El.  661,  which  were  cases  decided  in  that  sense  in  the  English 
SS«"  *'         ""'^""^  *'*'  Gai^iaa  Statutes  ipyoked  were  4ied 

I>ay,  y.-This  is  a  case  in  which  a  boy  wfi«  "arrested  by  mistake  as  havin<r 
Stolen  some  furs  which  he  offered  for  sale.  There  is  no  malice,  and  the  Cour^ 
therefore  condemns  the  defendant  to  pay  Ten  .l?ounds  damages  and  costHf 

.£a/renaye<&  Papin,!qrFlawtiff.  '  '•■     "^  '  ir  ' 

^Torrance  <t  Morris,  for  Defendant  *  ■    f       .„  ,  ,.  ,     ^  ^  J 
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MSAtRBAL^  SOth'  Mat,  }8B7. 
Coram  Day,  J.,  Mondklet,  (C.)  J.,  Chabot,  J. 

N0.S4.   . 

Languedoc  et  waf,,  vs.  Lamohttei. 

Held,— I.  Tliat  by  the  law  of  nations  a  marriage,  contracted  and  goIemnlMid  according  to  the  laws  of 
the  country  where  it  is  so  contracted  and  MDlomnizcd,  is  binding  and  valid  everywhere.  ^^ 

2.  That  inasmuch  as  the  Laws  of  the  State  of  Now  York,  where  the  plaintiil^  were  married,  recognise 
tlie  validity  of  marriages  between  minors,  without  the  aid  of  their  parents  or  Tutors,  the  tact  of 
one  of  th«  plaintiffs  being  a  minor  and  unassisted  "by  her  Tutor,  and  of  both  parties  being  resi- 
dents of  Lower  Canada,  <»nnot  invalidate  the  marriage  thus  solemnised  between  them. 

8.  That'iiiasmuch  as  the  matrimonial  domicile  of  the  plaintilfs  wa«  in  Lower  Canada,  the  effect  of  tbt 
'    marriagt^  the  State  o^Ncw  York,  Without  an  antenuptial  contract,  was  to  produce  a  cowmn- 
iiauti  de  Mens. 

4.  That  a  subsequent  marriage  in  Lower  Canada,  preceded  by  a  contract  stipulating  stparatUmdt.^ 
Mens,  can  in  no  way  affect  the  civil  rights  of  the  parties  under  the  first  marriage. 

6.  That  the  fact  of  the  defendant  in  his  capacity  of  Tutor  to  one  of  the  plaintiffs  having  been  a  party 
to  the  contract,  andfcrcscnt  at  the  second  niarriage,.i8  no  bar  to  his  pleading  the  non-validity  of 
such  contract  and  sdjnnd  marriage,  and  that  the  fact  of  his  being  a  creditor  of  the  husband  en-' 
titles  him  in  law  sq  tl  plead. 

0.  That  it  is  incompctfent  f*  either  of  the  married  parties  themselves  to  pleail  the  nullity  of  their  first 
marriage.  /  .     .    ' 

This  was  an  action  of  account  brought  by  the  female  plaintiff,  assisted  by  her 
husband,  againsttho  defendant,  her  former  tutor.  She  sjied  as  separie  debieru 
by  cdntract  of  marriage  of  23rd  October,  184d,  passed,  at  Sherrington,  Lower 
Canada,    i  ^  -^     ' 

The  defendaat,  in  eflFect,  pleaded  that  tb*  plaintiff  had^b^en  married  at 
Champlain  in;  t|ie  State  of  New  York,  in  September,  1849  ^|^  at  that  time, 
Lower  Canada  was  their  domicile;  that  from  their  marriage,  without  an  ante- 
nuptial contract,  in  Champlain,  a  commuiiaute  de  biens  became  established  be- 
tween them  ;  that  the  plaintiff  had  consequently  no  right  to  ndaintain  her  action 
d  Hire  de  siparifi  de  biens  ;  that  her  alleged  contract  of  23d  October,  1849, 
was  null,  being  post  nuptij^l ;  that  the  defencUnt  had  a  legal  interest  to  urge 
this,  inasmuch  as  he  was  a  creditor  to  the  extent  of  X300  cy.  of»the  plaintiff's 
husband,  with  wB<l(mpi),(^pe  he  intended  to  account  as  chef  of  4he  comtnunauti 
referred  to.  -  v  ; 

:^ The  plaintiffs  by  spffljlll  s^nswer,  denied  that  they  ever  coAtracted  any  valid 
marriage  except  the  one  of  October,  1849 ;  that  supposing  the  marriage  of  Seg- 
tembuf  to  have  taken  place  at  Champlain,  it  was  null,  not  having  been  pre- 
ceded and  accompanied  by  the  formalitle^required  by  the  Laws  of  Lower  Canada 
where  the  plaintiffs  were  domiciled ;  that  in  September  the  female  plaintiff  was 
a  minor,  and  that  her  marriage  in  Champlain  was  without  the  con&ent  of  defend- 
ant, her  tutor,  and  not  preceded  by  publication  of  banns,  nor  celebrated  by  the 
proper  euri  of  the  parties,  nor'in  coi^forraity  with  the  rites  of  the  Roman  Ca- 
tho^p  Church,  to  which  both  the  contracting  parties  at  the  time  belonged ;  that 
besides  all  this,  the  defendant  having  become  (as  he  had)  party  to  the  marriage 
contract  of  October  1849,  and  present  and  consenting  to  such  contract  and  the 
which  fnllnwftd  it^  flonld  not  legally  set  up  the  nullity  of  such  contract. 


marriage 


At  JEnquSte,  Twth  marriages  of  the  plaintiffs  w«(jfe  proved;  the  first  at  Cham^ 
lain,  before  a  minister  of  the  gospel,  according  to  the  laws'of  the  State  of  New 
York ;  and  tli«  Becond  in  Lower  Canada,  before  the  jtropre  curi  of  the  parties.  • 
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marHfJ'**'""  rV'""""  f '^■P'^o^^d  to  have  been  made  ^efoT^^Tii^T^ 
"«  nago,  nor  did  it  np/)car  whether  the  minister  of  the  cosnel  was  aRomln 

.^^d :::  T't:  *^^-  ^°  p-^^'-™«^e  that  c^ini  i^d  „ot  :„ 

.wnted  t.  the  {r.w  York  marriage.    The  law  of  the  State  of  New  Yo^  wa« 
Foved  to  the  effect  that  puWication  of  banns  and  consent  of  .....■.«♦ 

At  the  final  argument,  Cherrier,  Q.  C.  for  nlaintifiV.   ..«„/    i  a  .,    M 

consented  that  the  female  pUinUff  should  eniov  her  Ir^T^^  ' .  ''  '""*' 
free^from  her  h„s^„d'a  deL^  i  iTe^d^fiS;^^^^^^^^^^^  !"^t  ^« 
York  was  subject  to  the  laws  of  Lower  Canada,  in  rip  et  o  tL  caTS 
contractu^  parties^.and  their  e/«/;  t^S,  wal  null,  being  hrirrilf 
mmor  without  authorization  of  hei  tutor,  and  withou  the  presenrnfT  ^  ' 
curi,  and  without  dispensation.  (Pothier^ar  ^9  h6  \rT«  r  P^'P'' 
Vo.  Mariag,,  P.  368,  there  cited.)  ^  '        '  ''''  ''''  ^'^'''  ««?"  ' 

J/iicArflry,  for  defendant,  argued  that  if  the  plaintiffs'  nr-t  .na.nno 
tained  husband  and  wifecoukladvantagethehserlC^^^^^  ^  ^  "; 
set  aside  the  droit  public,  and  might  defeat  cr^aMtors    Ih^r  of  '       ^  ""1 
^^  held  as  various  as  contestation.^  one  to^  S    Uer    1^^^^^^^^^  . 

would  be  cast  ihto  thousaJids  of  familiesif  Unnor  ^m  t!  '°  ™*'"°7-  trouble 

w.  New  Y„,.t  ,„,,H.^^>„-,j:ri;T.x.  ™x  "^'^^^^ 

as  formed,  (Lemorlc  pp  289  and  90o  •  T*    7    •   T  7  ''*'  ""'*  remain 

14  acfon  was  misconfei.ed,  and  mml  lejlsmtacd  °  "  "'•'?'''"'- 

±::'i:;!\g!l^^^^'^°'!'"'.'f,";°  ^^  O'^^ri^mm  could  ni;^ 
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Cherrier,  in  reply,  cited  Merlin,  Vo.  Religionnairo,  S.  6;  PAndoctes  Fhitiq., 
Tom.  3;  Felix/Rev.deLeg.  l,Vol..8,P.639.  ""      , 

2>ay,  /.-^Th^  only  diffioulty  in  my  mind  from  the  beginning  hiw.been'fta  to 
the  right  of  the  Tutor  to  raise  such  an  issue'.    As  a  general  rule,  th^^cfondant 
would  have  no  legal  quality  in  that  capacity  to  raise  such  a  questioir;  but  he  is 
here  sued  personally  and  not  a*  a  Tutor,  and  his  iuteicst  is  plainly  shewn,  by  his. 
allef^insr  that  the  male  plaintiff  owes  him  a  considi^Wble  sum  q£  money,  which, 
if  the  plaintiffs  ho  comvmn^en  biena,  he  has  a  right  to  «et  off,  pro  tanto,  against 
myreliquat  de.  compte  claimed  by  the  present  action.    The  defendant  is  flot  " 
contesting  the  vTilidity  of  the  plaintiff?'  marriage,  but  q^  the  contrary  is  main-    - 
taining  the  validity  of  such  marriage, 'and  simply  contending  fon  the  nullity  of 
Hho  coTitmct,  entered  into  after  it  was  legally  solemnized.    With  rfe^rd  to  the 
'  fact  that  the  conclusions  of  the  declafation  are  taken  in  favor  of  the  plaintiffs 
conjointly,  I  wouW  merely  remark,  that  this  capnol  al^r  the  nature  o|  the  - 
action,  which'is  plainly  oim  in  the  interest  of  the  wfe  alone.    ?  » \ 

Now,  as  to  the. proof  of  the  first  marriage,  twft  witnesses  swear  to  the  ceVe- 
niony  and  to  its  being  performed  in  all  respects  in  accordance  w}th  the  lawsjof 
the  State  o#<New  Yijrk,  where  the  marriagd  was  celebpted.  '  The  only  questi  m 
which  can  arise,  therefore,  is  as  to  the  legal  effect  o^  such  a  marriage  on  tie 
civil  lights  of  the  p(^rtie8;  and  it  has  been  Avell  settled/that  the  matrimony 
'domicile  of  the  pajlies  must  govern  the  determination  of  the  question.    In  tfe 
presentee,  not  onlfwas  the  niatrimoninl  domicile  in  Ltower  Canada,  but  the 
parties  Uiemselves-.  resided  there  immediately  before  and  subsequent  to  their 
mirriag^;  so  that  there  can  be  no  doubt  that  the  effect  of  the  marriage  was  to 
eslblish  a  communaute  de  ftiews , between  the  contracting  parties.    As  to  the 
ground  contended  for  by  the  plaintiffs,  that  these  parties  should  have  been  mar- 
ried by  the  cure  of  their  parish,  and  that  no  marriage  otherwise  celebrated  cotad^ 
produce  any  civil  effect,  it  is  undoubted  that  such  was  formerly  the  law  of 
France ;  but  it  is  equally  undoubted  that  that  law  was  based  on  a  union  of  civil 
and  e4'lesiastical  rule,  which  was  peculiar  to  France,  and  Avhioh  tiever  has  ob- 
tained in  this  country.     Here  there  is -an  absolute  freedom,  as  regards  tliought 
and  form  of  religioit.    There  is  nothing  to  prevent  a  Protestant  getting,  married 
by  a  Romish  Church,  and  vice  versa.    The  Acts  of  Parliament  moreover,  autlior- 
iziu<r  all  sorts  of  sects  to  marry,  are  in  no  way  restrictive  as  to  the  peculiar  reli: 
gion  of  the  parlies.    The  faw  gives-  them  full  power,  in  bsoad  language,  to 
I    marry.    And  then  as  to  the  fact  of  the  mari;^ge  having  been  Celebrated  in  one 
pf  the  adjoining  States,  there  Can  be  no  doubt,  that,  according  to  the  law  of 
nations,  if  the  marriage  were  legally  contracted  and  celebrated  there,  it  is  bind- 
iiig  here ;  and,  as  I  said  before,  it  has  been  abundantly  proved  that  the  marriage 
in  question  was  duly  contracted  and  solemnized  in  accordance  with  the  laws  of . 
the  State  where  it  was  celebrated.    Moreover  the  want  of  consent  on  the  part  of 
the  tutor  or  guardian,  which  has^cen  so  much  relied'upon  in  the  argument  of 
the  plaintiffs'  counsel,  cannot  legally  be  urged  by  the  parties  themselves,  but 


onlylSy  s5ffieonw^standing-t*ti<)W|WW<t«^ 

jority  of  the  Court  is  of  opinion  tp  disini^a  the  present  action, 
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eu  lieu  devapt^n  pr,t.  cathonS^J^:^^  ^  1^1  r""  ^""'"^^  ^"'  * 

effets  civilsl    Pour  pcvoir  d^cidercette  question  iUuraT?  Jl^      ^'"^"''.'^'' 
eut  6t,6  prouv6  ;  or  il  ne  I'a  6t«  ni.«  «„;   V      ,  '  ,"'  """^"'^  f»''u  ,q"e  ce  iftariage 

depositions  dans  Ja  cause  ^  deposition  valut  conime  deux: 

Je«,,  d Vtra..  que  le  ra»H.ge  <lo„„e  droit  4  la  rcdditt,  2/       "    '"• 

z^r;  ^it  ,r  d"*"-'".'"  °""""*°"  -"Xx '■''  ^'  r 

JVanaem^J.     J^e^Defen^eur  a  int6r6t  jt  dehftindei'la  m.imA  ^  . 

le  |(re.w.m«ri%e  Ml  Ix,,,,  car  si  an  raarw^eest  conlr.,Tl    "^  • 

d'aprts  le.  loi,  de  c«  pays,  il  es,  ,.„„,;,,.,.  t!'        f  ,  ^'^ "I""'  ""  P«J«  d»ilis« 

frothier,  nalgrt  sea  efforta  pour  e7i,<t„rro  ur'^fa'  '-LT  '"  Tt^' 
coiishler.  '  .."  """""'"» pas  rouisi  i'la     ■ 

tad«clariitiondel097«8tla8euleloieiirr.ii™/il,„i  .  iH 

Wn,.ri,ge,  ,o,^„.„  ,«, ««  fait.  ,a™j^k,S  '^i^TT'-'  "  "^    ' 
.t|«,n.l„c„.»,n.e^,„td,t„r,  p^.re^T.r,  ZUi^™  ™.  .t""*"- <!■«« 
njaeara;  ,„ai.  ellerfoat  p.,  en  force  e„  Can^^.H^eKa  h      °"T  ^^ 
gftr^e  au  Conaeil  Snp^riem  do  QMb«,  or  on  nl.r  ^'"  *'*  '°™- 

d^larernn  n,ariag„„„!  ao„.  deteSLaUfc""' """'''"*''' '°' f""'   ' 

qui.a^t  plusMJu  moins  rapproch6e  de  celle  de  la  /-iLJ      .'^"^.P'^lWgatioii 
en  l|S.  il  faut  adn.ettre>e  defx  fmncl^^^^^  '^^  ^^^*^^ 

l^cu^  deleurparoisseouunW^^S r^.P::^'^??!<^^ 


l4H%ncdoo 

V. 

lAviol«tt«. 


h^cparPot,^,  Ko.a4e  ^ai.  ;:^:::^rr  t!flf^^;-"^' 


(1)  it'othier,  traits  du  contrat  de  Mari  ige,  No.  337, 36U 
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m^ 


Lufpudoe 

V. 

Lavioletto. 


Un.a««  t-ff«te  ciytls  qu'a  produjtt  %  premier  manage  des  De 
-   rEtat'ieNcw.Yofto.tl»comi|»iiut6debien»entr'eux.    La'^" 
'.  en  'dficlarMit  1ft  nulliti  dcs  con%lettre8  frappe  de  nulht6  Ic  c 
V  qui  a  M&iit  «pr6^  ce  v|^i«r  ilriage.    H  ne  pcut  y  ajjorr  qu 
1  qui  puip*«  .produire  dfiflffcits  ci^'et  non  un  se^pud,  afilun 


Liffs  haV6 


ibertjili.itle'^ 


vlrautre.'<U  pr68en|te  dfn  tuteurlu  8<!Cond  j^ 

"m©  valide^'^e  qui  ne  peut  paa  profe  f  ^^^^j 

flowing  ATB  the  reasdns  <>T|^judgmi 

iSf^^f  marria^t 
iited  on^^  twenty-'  ,^, 
reasott'^iof  Vy  otli6|>mi 
'  any  «^|^t5<;tn  aaf  tf  jpflpi 

^wfe  Beaudry,  one 

i  th^  pi  aintiffu,  'was  at  * 

br "did  subsist,  6r  that 

;  and  administration  of  he^ 

^^„^ ,.    jeforethd.ex<Jcutionofth^8ai 

^JlJSS'SStoPiiy,'^  the  25th  8epteml«>r,  184^^ 

■  be%#Wr«di|a#i  marriage  4  q'«"Pl«ni»^ 

of^iSdStateei^^f.Vericft»  ftCCDttJing  to  the  laWs  ih  for^4;>n  that  State, 

^  arid  b7fc,n  of  the^s&ij  pirriftge  on  the  said  25th  Sept^l»er,mi9,?tnd  under 

•  andbv  vlue  of.thrlWin''fo!r,c0  m  Lower  Canada,  where  #^4^aintifrs  for  a 

l,ft,g  tipiebefore  ha^  J)ceT^>;i^4tH  kere,  and-vever  ^i^cj  h%^cen  reside?^ 

Tf ,.     .-.J i£.,,;tAA^;nW.nflrt^.  coTOmMnaw<^rfe6i<ml,i||aaestabhshed 


established 
Louise  Ang6- 


[^'and  the 

time  .before  the 

the  said  plaintiff 

roperty  and  estate, 

:etendcd  contract '' 

'QjJttracted  and 

Wbw  York,  one 


\ 


ifui a  dbniiciled,  a  co^^mh^V^,  eommunauU  rfe^i<?ni,; Ipa 
^^d  dotlKsubsist  by  ind  bdt^eon,%8aid  George  Languedoc  «ind  L< 

^     •     '^-intiirest  ar;d  right  by  htW  to  ^^ept  to  and  contest  the  vaUdity  W^  legal  effect  o 

I    ^^     h^;aidpretdnd^dc^nti«ct<Jma«iage,  and  ^t  by  reason:  ohh«F^^^ 

'>;  ^  ''  Iw  law  rtie  Action  of  Uie  plaintiffs  founded  upon  tl^p  said  p^^qp^ed  contract  of 

'        .  '^-  rhArria;^Vnd..PO^e  especially,  upon  the  clause  and  ^tipUl^loij  of  separation  as 

■  ■'    ^- '^^\o  nropertv,  sepc^ation  ffe  biens,  ihere.ri  contained,  qught  «<.tl«d  be  mamtamed 

^ '  'in  theinanricr  and  form  in  which  the  same  haS  been- instituted,  maintamm(;  the 


le^ntitled^;" 


>»- 


in  the  manner  and  form  in  which  the  same  haS  been- instituted,  maintainin(;  the 
.exception  by  the  acfe^ndant  in  this  caijso  pleaded,  doth  disn^iss  t|ie  action  of tbe 
plaihtifls  with  costs.    .  ;    '  ■«     *  "      ,    <• 

"Kcserving  to  theplaintiffs^^«h*ftc6urse  afcby  law  they, 
•     CAerr/cr,  Son<MV<fc  i>o«OTi,"^ -the 'plaiiitlffsr    .  i 

Cartier  cfc  :Berthel^{or  the  (Jefendant. 

.(R.  McK^)  ' 
(S.  B.) 
(P.,  B.  L.)    .  .  ^ 
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X 


/■;^- 
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.     MONTREAL,  30  MAI,  1857. 
Coram  Day,  J.,  Smith,  J,  Chahot,  J, 

No.  1287.  * 

karteau,   Is  qUaliti  de   Tateur,   v. ,  Telre. 

T«  .1/,  1      *•        ,f,  '"^"^'  '^^3,  ct  «nrogistr6  par  sommaire  lo  U  octobro  1H4<1  * 

dans-  08  dils  imineiibim-  o.  „„»  „  ,.         .  "^  "  ""'""'■  ""nonres 

i«io.  ell.  a,Tr„    X  r  7     7""  "'""  *"  '■*  f"'  «°'»"'«  i« 

I.  .cntc  „ui  1„  .v'ail^M  &''%!""«"'«  ajant^tS  partiocomme  vendorc  J,4 

.«ra.poure.o„colS^4«'ljiC'':f  t'i^r"  •»""«»"."- 
.*t.  prorinec,  md^Mi%^,r^^^?T   !  ""' "™» «"«!«"  ""■»  de 

d.  la  dite  pa^oWWte  M„il  S"',^'  '^■^"«''  '  ''  '"■*'■  ^  ''«Sli«' 


7^ 


\ 


!»' 


/ 


^J., 


:^. 


r£  - 


^**'^, 


RiJ* 


■■■^' 


■1 


rv'\ 


\       e 


l> 


12  >■«.'. 


I?, 
1^ 


"cotJii  surEUjEUii 


J  857. 


"  ■        ■^■\~7~^'^  •  olv  ;i]mx  enlantR  mineurcs  .a  dit  Hour  vtn.kur,  &  lour  ftge  do 
..  - .  to  Dem«.*>.r,  -.voir":  M».,.  ^7'''" '^'"J ,," ^^^^  „^„,ii.„  dem.«de,  en 

r  :::x:«4:iip:;^^^  err  -'""'  "^■ 

^'RvnoUii.aoe  pour  leur  prMo.idwJ|l«"e  r6»lam6  en  coll.  s«umlf  ♦,,  ' 

rt«tio„  de  ju.licc,  »'6u>il  qu-u„«  ..mple  vcnie  »' "'"  °"  *'^;?;/^.  -J,,. 


\ 


\ 


Ivl'  I  ^      ) 


•■> 
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cotto  garantie  se  nouv&it  n7.     "i.'.        '^      ' 

2»».  .■.mo  „.  8„ge.„  ,.  r„vSr*  '"""".;«''«.  ->"  ■«".?  26,  pMa *,,  n. 


Martetb 


—    ^. 


deraw™,       '    ■  ?  '',::'»«"''.  I*"  L  paruo  qui  a'appartient  pas  4  c« 

AI'.ppui.de«Uo„pi„i<;^l4]5^  .  '  \-5 

Quant  jw  jff^^dent  {^-        ,           .                           1  * 

jiJ^analacaused'Oliva  vs.  Avettfl    i«         •     "^T ^ — — _ 


^  „  ,,„,  reconnu  da 


W\  inyeatairo  i 


u?" 


1; 


'(i 


t\ 


XL' 


'>.^^ 


■  -  ■     Ifc"^ 


/ 


MMtCMl 

TMlrMU. 


948  ._  

ir:;ria  rnftt  fuUo  ae  IH  totalL  do  la  torr.  ^«r  «n  *aul  pHx.  iVe,  r*.«lto 
une  oblif  atioV  R6|i6ralo  do  i^ntantje.       r  »^  ..     -  ; 

est  J 


:::;::  ww;^rr;;4  ..^v^^  >."  >» ««-' "-' 


Hrq 


intMiuo. 


6¥«*, 


V 


<%" 


U  principts  .que  la  gara^tlXnt  inaiv».ble  est  «<7   ""1«« 

^  1 1  uul  «ont  taranU  du  v.ndcur  n,  ,i»V«q«c  chaquo  vendenr  ne  vend 

^^Tst'  aufBabSre  i  la  tradition.  L^rs  d.  la  vcnto.  le  tuteurG ration  r«jnet 
^-ithetlu^ko  copie  de  son  autoHsation  ^  .endro  et  quoique  cos  ,mmeubk« 

•  nj-^iQnV v*ck.«  qae  pour «u  seiil T>rix,ysUaq«e  vendeur  «o  a><;o.t  quo ^partck 
SSx   WtueV  >\?.ncure.  6tai.nt  lon««,  de  livror  1.  part  ind^pTiSr 

-^^l    Elks  w^lepouvaiont  pan  et^«V^io.»tpaBten«e«.     "^  ^--^ 

*S:;^^^^^^^  -  -^^^««  .Hdi.  deUtra^lUondel. 
part  de  Ifeur  p6re.  ;  ,      ,  ■,■[, 

1  Pothior,  Qblightiona^OH.  28^,  2^1, 205,  ' .  ^       >       ^^  .  \. 

Troplong,vent^,|fo^438.^%     ^  "  ^   v        ;.      >  ^  " 

"  paiemcntduilQU^re^JtlH'osinincures.      .  '^-r-       .^"         ., 

4     Ddutre  et  Daoui^^l^i^  du  Deim 


-  m       "  i«^naye«rPoi»»»?*Avpcat8dM|)e 


[leur.,>» 


"  celui'd^  ses  erifants  qut^^tait  (lev. 
<»'"et  tle>uj,ei^ji';  lio  D6fendeuT  B'6tii 


nCur,  •t  cela  ep  aa  doable  qu«Iit6  de  propri6tair« 


. "  -i' 


■6v*iri'aQ.te  cle^Vp«mto»  de  paye*  A  chacun  1ft 


.Louvn«»frit  des  500  franc.'  q«o  le«r  pero  avait  ^^'^^"^^  ''"^^^'IZ.^^Z  SonTe 
Vti  ,3go  »P-menti<«>'^6^.  «t  c'estsur  le  transport  do  ce9  droits  ^^ .^Sen 
et'St^S.    I-I>^^'«^-AyetteplaidaV^^^ 

est  pa»  uflo  scute  qui  avoaue'contrc  les  '»'''«»'\^'>'^?  '  "^j^f  f  J"^^^^^  ,ur 

,^  Juant^e  la  vcntc  consentie  par  lea^  p6re.    Aussi  le  jugement  ne  dlt  pas  uo  mo 


snit ! 


^4m 


w* 


'% 


-^ 


rtpU..  often  ,.».,  in  .0  .^  »  'WTI!  "i'^Lt^j'^J^^L  o^L  »1.  of  * 


fro^i 


,n  of  tea  years,  in  so  far  as  tne  same  «.»«»  «-  --  -e.—  -  ^ 

'ran9oi3  Chabot,  fils,  aad  Antoike  t3h.bo't  i-*»d  that  by  reason  of  the  .ale  „ 


y<~ 


1 


I 


SUPERIOR  COURT,  18fi7. 


.%       '  "'••*  ■ 


MONTMAL.  aorn  MAT,  IW. 

«>m»i  lUr,  J.,  Smith,  J.,  MoND.tiT,  (C.)  J.  "  * 

Not.  807  Mid  1139.       \ 

f^  aocuian  Of  both  ciwcs  depends  on  tlio  va  idity  of  n  will    whi«h  i.  oHo„k  i  • 
«  not  by  consent  of  tUo  other  party  to^o  record.     However  Tli^lu 
|/    p^^tlce  of  thw  Court,  and  the^motion  mu«t  therefore  be  rejected. 

X<i«»:tf  «,rir,forPerranlt.  »       Motion  rqectod. 

%         MONTBKAL.  aOTii  MAY,  1847. 

i|bram  Day,  J,  Smith,  J.,  MoNDBti*(0.) 
*•'    .        -  ,  No.no.  »     «■ 

>ne,  et.  ai;  m  Childs,  et.  ol.,  and  Childt,  et.  al,  PlaintWk.  JEW   /?« 

MHumed  f,y  tho  Plaintiff,..  „,d  on  proof  of  thTtruth  ^7^  .^^^^     '  ll*""*"  """  ''<"''K"*"on. 

.TJlis  was  an  Wion-  £n  Oorantie,  brought  by  the  Defendants,  who  w 
.nri.ejorr,Mnal  action,  as  contractor  a„<i',„an„facturers.  calinJon 
w.tlrd,vers  persons  unknown  to  the  Plain.iff..  «„  eo-^rZsZZ 


children,  under  Zj^^^TiZl^^ZTZ'^"  "  "  *5'  "*"'"  «f>"  °""or 
EUenneOhabot,  Francois  cLZmZxAJ^TT'"  ""''  '''"'»''•"  by  the  said 
•c.t«,  of  their  poHion  orthe  prke  oVfhe  sa id^^^^^^  T    """^'"^  ^'^'"^  ^^  *-  "-"1 


ffyen_ 


^isB  the  acUon^thB-piainUff  With  coata.    St.  pakT^j  *^''  '•'.T"""''  '*»*•' 
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fiUTERIOR  COURT,  IWl. 


nor-  -^         . , 

«  p«  nlns  hltoforo  carrying  on  bti^n.*  m  .uch  «t  Mont«..l.  under  th«  .j.m,, 
^  Sir.^  fi"m  of  the  Mo„lr..d  Railroad  C«r  Company."  and  .mplcaded  .i.e 

"  partnom,  lurolofore  carrying  on  bu,ine«  aa  .«ch  w.th  t .«  «'»'     '"'"\™'^^^^ 
«  Jar«rf/.>.  at  Montreal  aforc^id.  ^nder  tl«.  name. -lylo  and  Ann  of  the  Montreal 

«'  Railroad  ('ar  Couuiany."  ,       .  ,.  _ 

T    o^of  the  Defcn<lant..  en  .aranile,  fylo.l  a  prdiin.inary  plea  or  o,cq>tion 
to  th«  effect,  tM  they  were  erron^owdy  de*ignat«d,  '^^v.r  hav.ng  been  at  any 
lo  .«ch  c  .ntractonfand  manufacturens  and  co-parUu-rH.  n.>r  ^^  ^^y^^^ 
eoXtor.  or  mabufacturcn,.  or  co-part,,r..  ""X -^•^'«''  "^"";!" VlJ^^^^^^ 
Tie  or  firm  whatenovor,  and  tl.at  the  -aid  I'laintiff. »  #»  ^^f^nUe,  h*lhk.w,«r 
ToZX<^^-^--^^^  ;hemselve^  they  never  having  Uoen  .«ch  merchunU,  .ou- 
'  tracZlcl  man«fact«rer^  and  cvpartnon,,  and.  on  th.  contrary,  bo.ng  at  all 
'  t  meHTf  the  several  callings  and  designation,  sot  forth  in  the  sa.d  except.on. 
'Z  ri  hui;.  en  oaraX  having  neglect.l  to  answer  ^^^^^^^ 
«xcention  they  were  foreclosed  from  doing  so,  and  t  le  case  «a«  urged  to  enyu^fr, 
a„7fi      h^^^^^^^^  on  the  merits  of  the  exception,  e.  parte,  by  th«  Defend...*^ 
trml    And,  after  hearing  the  arguments  of.both  counsel,  the  Court  rendered 
^rd^ent  t  the  effect,  that'considering  that  the  T^^-^^^  ^f^ 
proved  the  material  facto  of  th.irsaid  plea  or  except.on,  that  tho  act  on  ofj^e 
LTd  Plaintiffren  ,«ra«/«  should  b,,  and  the  same  was  thereby  d..m.sscd  wxth 

costs.  .        :  Action,  Wi  ii-ardnfiV,  dismissed. 

A.  <t  a.  Robertson,  for  Plainftiffs,  En  Oar.         , 
/".  CW^n,  <?.  C,  for  Defendants,  A'n  O'er.        /, 

Bethune  <k  Dunkin^Coxa^taX'  i  ' 

(8.B.)  . .  ■  ,  ■     ■ ;  ■  '      «      ;  '  ''     ,  ■;•,.. 

r  .     '  MONTEEAL,  80TII  ilAT,  i8«. 

,         Coram  Dkt,i.,Sinttt,i, VoMMtxt,iO.)i • 
.    \  ,  ^tndytidt  eU  al^  y%  Courtney  and  Moore. 

01  thoeristenoe  of  .nothor  note.-  ^''lJ^-2;J^^'^^^„J^r  lUte  to  you.  or  oid« 

Smith  /.-This  ia  an  action  o/a  Pitanissory  Note  against  both  Maker  mi 
Pnallr     The  plea  is  the  general  isaue.     At  the  Argument  it  was  contended 

^  uotirbe  such  a.  cannot  be  rea«>nably  misunderstood.    There  ,a  no  doubt 
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VM  insufficient. 
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8UI»BBK)»  COimi;  1861 


ill 


hat  in  the  pro«,nt  caw  tb«„  j.  »  variance  b^tw^n  tht  dMoHpifon  fflf«n  of 

t  e  note  fn  the  n„,uia,  notice  and  the  note  iu.lf.  i„,  .h.roTan  bTno^Lln 
abledoub    a^tothe  identity  of  .he  note  referred  to  in  the  notice      U  ^^^r 
the  Defendant  to  prove  that   Chore  was   another   note  pf  the  aane  date  and 
«mo..nt,«nd  in  the  ab«,nce  of  proof  of  the  exUencW  such  otir    ol  tJe 
Cour  cannot  pre.„„.«  that  there  wa.  any  .«ch.     On  thi.  point  I  would   eft 
t  c  Counse  to  Uylea  on  Bill.  (2nd  Am.  m  p.  gjo.n.    Tl^,„,  ^  Z^Z 

I'igtii  or  H.  c,  of  dio  u. ;.,  p.  137  •  No».  oa  and  97; 

MondiUt(C.)J.,  diHsente  I,  on  the  groun.l  that  Mobro  the  endorser  could  not 
be  preHu„.ed  to  have  known  of  any  other  note  «„<!  con«,c,uently.  could  not  be 
exjHicteil  to  prove  its  oxiitence.  ,  7t  »-wum  poi  oe 

M0,,i  d'  i/iim«,  fori^tik    "^^r™"^      :^^^^^^       ^'"  ^^^^ 
2^  iVyf,  for  Defendants.  l  H  '*:';': 

'MOITTEBAL.  MtB  MAT.  ll«.   ■.,''  '    ^  '-  .  ".■'■■''"■''^' ■■ 

^      ;^  ^         .,'^'^'"  ^^^"'■' ^»'"'^' J.  MoKDlLlT,  (Q.)  J.         '       ; ; 

.■'■,' . "_:  NO.J687..  ]^        ..*.;  :  /,  ■ ',' 

The  Gr<tn<f  Trunk  Railway  (Xmpany  vs.  Wjihshr. 
■  HeId^Th.tthet.«tio„ofWI»ne.Qo«u.o^  • 

this  was  a  motion  by  the  Defendant  to  revise  the  Taxation  of  certain  Wit- 
nes.es  who  had  bier,  examined  simultaneously  in  the  present  case  and  in  a  cross    ' 

I^^ZTf;  V'"-^''"'.''"^  "'  tho  ground,  that  the  ao^ount  allowed^ 
t^efacoof  the  dapos.fons,  ,„  each  case  «ho^ld  have  been  divided  between 
the  two  cases  and  not  allowed  in  full  in  each  ca,e.  The  appHcation  was  sur^ 
IK>rted  by  affidavits  which  went  to  establish,  that  th.  single' allowance  was  a^  - 

„  rr"  "'™  -M'y  entitled  to,  and  that  L  granting  of  ml 

aHowanco  in  both  cases  amounted  in  fact  to  a  double  taxation      . 

n.f  wL'y""? '"  t^'^'/''r  ^'' ""  ^''"''  *°«™"*  **»«  P^«««"*  application. 
The  Witnesses  have  be.p  duly  taxed  on  tho  face  of  their  depositioni  and  suf. 

fe^to  retire,  m.der  the  conviction  i^t  no  question  C0UI4  subsequently  be 

rlLTf      ^"^  ''r'^'^Wl''  ^""P«*«"»'  therefore,  for  one  of 
.the  parses  ,n  the  cause,  without  ^^hAf  notice  of  any  kind  to.  these  Wit-  ■ 

2^*.  to  seek  to  revme  the  taxatfe^JTlf  definitively  settled.    The  time  for 

rr;T  "n  r'  "'t  """""■"  "'^  ^^"«r  ^^ff««M  «nd  it  is  too  late'  now  ^'o 
t^ge  what  should  have  J)een  advanced,  before  tho  depositions  were  closed  and 
ihc  Witnesses  permuted  to  withdraw.        _,J  '.  v»c«  mm 

Cartier  d'  ^«-<A«/o<,  for.  Plaintiff.  /  ^'  "       Motion  reject 

^^hune  d'  -Oa»|i'»,  for  Defendant. 
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COUR  SUPERIEUREi  T«6a. 


MONTREAL,  8  JUlMiET  1880. 

Coram  Smith,  J.,  Vanfelson.J,  C.  Mondelet,  J. 

,y'  No.  833.  , 

Rochon,  V.  Zeduc.   ■  '     ,  ' 


\\   1 


•    "I„,^■~bde^o  «ondamn6  fc  mort  par  la  Cour  Marttafe  en  1839,  ot  qui  a  oMonu  lo  pardo.i^  Majcte 

'    ^„c  action  p6aoirefHtintentfecimHeDcmkrdour„cohtroX 
•     fut  rapport^c  devant  1.  ci-d«vnnt  Cour  du  Banc  do  )h  Roine,  aM.lormc  Sup6ncu.v 
-ilc  20  Octobrb  184^,  pour  bbtenir  laTosscssidp  d'up  luj»m  de  torre.  guo  k  De^,  ^ 
f  inandeur  prfetcnJait  arc  p^  en  la  possessioy^^^ft..de„r^  avnll847,  par 

fraude  ct  illfiffalement.  ,  *v '.*,'*'    .       ,^       "   \^    i     x-   " 

LflD^fcndour  plaid.-^livcr8e«  exceptions ;  mat?il  suffit  .\.  rapporl?.-  les  temo       ■ 
dc  1»  f»r»anii:>ro  qui  CHt  I'eflfct  de  repousser  Kaction  ct  qui  est  conliij.v  Rint : 

«QucleDemandi^«r  ne'i>eutobtcnirles  c^ncUt^ons  pa,  Uu  pi'ises  .^n  b..,  d6, 
.i  tkration,  pas  mcMiu.  iuslituer  la  dite  :c!fcuiHnde,  pnrcp  que  e»t.-mrc8  m.^n.  a 
•  uSuire   ntempseUie",  le  dit  J^l^inie  Rochon,-|o:Pe,nan<k,j.on  ceU^ause,  - 
«  a  ao,  dans  la46  de^Iontreal^  partir  du  <^  do  mars  a«  8  d:avn^3M«^-    : 
>  «  nicnt.eondami;e  &'mort  par  la  Ca^ii-  Martialfe,  alors  si^geant  en  la  d.te  cito  de 
.    «  Motr  IrU.i  qu'il  appert  ^  le  dit  jug^nient  dou..\  dit  Ba,nde,..r«-odu. 
uun^^ifi^lt  alen^ue,  k  auquel   il  f6fer.p..r  pl-  ample  n>formau^| 
^'  "Icortimefamnt  partiede  son  present  plaidoycr.     .^..  -  -J 

.  ^X'l'etMdeeeju*gemo.^ou.eo«daml>ation  pbrtant  la  jeme  d«  mort  c 
'   J^S^Z^  lo  Al)em|nde«r  comme  s^dit,,par  lU-Couf.Mart,alcst6geant  - 
.aWetWeiL  aablle^o^kitu^e  pa^le  li.uten.nt  general  ,b^^ 
«^:^Icbef  ct  conimandamTdcWs  '^^-^^^^^^^^ 
"  7Taminder  a.t,out^8  fins  et  int^tion  q««lconq«es  on  loi  s«r  ^  M  D^man- 

'   «j «;  i'n<li»fti»e-it>ester  en  jirgemcnt. "  .    .  \    ,,"5  , 

■         TiliBC%pondi  i^ialementl  cettc  exception  comme  suit :  "  q«  c" 

.  ^  ou.JMl,gue  l^^?tJiA|«p|^.^^  ^^  eitoyen'et  aa,to%F'.l« 


&bilit6 


^ce»r^A  1"  2*7  ja^tVior  lfe44.  par  saTrgs: 


''f 


4t 


.  tarS^durSyaume-uni  deft  Graifiie^agno  ct, 

.  appekpar  un  acte  d.  pardon:  I>¥«^^  f «° '^^^^^^ 
«  DemandeJr  n'ont  jamais  6t6  conM«  '^V^^'  ^f  H , 
'  de  868  kritfers  ct  Buccesseurs,  et  qi^e.  I'eussent-iU  6t6,  fee. 
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^^  d«  D6fo„dcur  qn.  ya.pas  juBtilife  fctrd  I'h^ritior  et  8U«fee«8eur  do  Sa  Majestfe, 
ct  ne  peut  en  aucun  cas  excipei«de  son  droit,  que  d'ailkms'  leS  bicna  du  DV 

^andeur  nont  jamais  616  vendus  A  la  poursuite  de  la  couronno  :  cu^M% 
D^andeur  en  est  toajours  demeur6  le  propri6tairc,  dans  la  jouiBsance  fet  pV 

^  session  dcsquols  dUs-biehs  il  est  rentr6,  en  supposant^qu'il  les  e6t  perdus,  par  le 
paWon  de  sa  «ouvora,he  k  lui  accord6  le  21  Janvier  1844,  et  qu'ainsi  la  dite 

,    exception  du  Dfefendeur.  est  n^j  fond6o  ct  no  peut  etre  inaintcnue. "  "^ 
Enfin  le  Dofcndeur  r6pliqua  sp^cialcment  en  cos  termed  :  «  Tliattlie  pardon 
produced  ana.O^Ied  by  the  .aid  Plaintiff  J.as  no  effect  further  t^An  giving 

.liberty  to  the  said  Jfer^mio  Rochon  and  shortening  the  time  of  deportation  of 

'the  said  Jeroinie  Rochon,  but.that  the  said  pardon  does  not  remove  the  effect  of 

•  the  attamder  accruing  fic|i .the  pronouncing  of  the  sentence  of  death  against 
Ihe  said  J6r6mie  Rochoflf  that  in  granting  his  the  said  J6r6mie  Rochon's 
*    liberty,  nothing  else  is  therein  specially  mentioned,  thatithc  fact.of'the  said 
J^r^mic  Rochon  being  aUained,  is'  not  specially  or  in  any  other  way  men. 

"  tioned  therein.         .  .   ,  .    "^ 

to  ■''''%  '■■"-■■■'■•■.'"'■ 

"  That  the  said  Defendant.does  not  claim  as  the  successor  of  Her'  Majesty, 

tut  merely  denies  the  right  of  the^said  Plaintiff  to  bring  his  said  action  in 

"con8(iqiienceof  thesaid'aWajwrfm":  . 

^  A  I'appuidesa  premiere  exception  leDefepdcurproduJSit  une  copie  de  la 

ssptence  de  la  CourMartiale,  passde  contre  le,dilJ6r6mie  Rochon,  et  le  DemaS- 


'Ui 


derinc 


i^fWHr  rcindit  le  jugement  suivant :  • 

"  '^'    court  ha^'ing  heard  the-  pa»  ties  by  \heir  counsel,  as  well  on  the  merits  as 

M  peremptory  exception  :fir8thj  pleaded  by  the  Defendant,  examined 

Mings  «hd  proaf^of  Record,  and  having  de.libera|ted  thereon^  consi- 

Hftt  the  said  Defendant  hath  e'stablish'od  by  legal  evnlhce  the  peremp- 

'  tory  cx8eption/r«%filcd;by  him,  nnd  that  the  ncdd  exception  is  sufficient 

p^law  to  banthe  riffhXM  the  said  Plaintiff  to  recovegl  his  skid  action  doth 

,' dismiss  J,he  said  action  with  costs. "    r  !:"      .      .       :*  ' 

.4.  <fe.^.'' Qwemc^,  p^j^r  le  Demanrfeur.  ,  '  V  '  /% 

;^e,B/eM>y  <g  JTeTT^^uf  Je  D^fepdeW. 

>-^,^,  _^_ 


■* 


(P.E.L.) 


N" 


®  "      W."  ^^OTST^M,  80  SfePTEMBBB  1867.  • 

•  .: '        Coram  Day,  j.,  Smith,  J.,  (LMoN^KLETji 

,,,  ..■^. .:._.-. v..  ^._^^;  »      ^^  .,  ouo.  1767.  ■  ,^.  V, .  ■''■}^~' 

WUton  V.  Parikm  k  PhilUps,  mis  en  cftnse  J 
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CSfeR  WPBRIEURE,  1857. 
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.^ 


I  llH»l>l 


I      K. 


J 


*  '        Lacour8uriamotvondadaDeinande«c&ccque,vuqaMUi>pbrtparler^^ 

-  ?^n      port  (lu  shirif  -du  District,  do  JHontr^al,  fait  en  cette  cause,  ct  produ.t  devant 

•'fflSr^  cette  cour  le  vingt-t.i,{6iJ.o>urd'avril  mil  huit  cent  cinquante  sdpt,  au  brefMe 

^         Jyc-ex6cution,  krfeV/on/^xi^nar^e  6on»,  6man6  en  cctlo  cause  Ic  prei^ier 

^ril  U  Lit  .nt  cinquante  sTpt  centre  ks  biens-meublos  du,D6fcndeur  ct  par 

•  ■••    •       /rpro"6«-verbal  ot  .appbrt  ^e  l^nussier  Charles  B^^pin  forn,antpartM 

.     .       .  port/du  8l.6rif :  quo  William  Phillips  cultivateur  do  la  paro.ssc  d   St  Ph.Uppe    ^ 
*      '  danile  District  de  Montreal,  noojro^  gardien  volontmre,  par  le  pofondcur,  des 

.  \Sftt^«BaisiBS„rl^W^fe-buvenver^ 
,  Ttl  m.n6  Ic  vi.gt.«nie^t.  jour^e  nov^nbre  ^i^  huU  -.Ujnq^ - 

n'apas  rcpr6scnt^'les  cffet«*et  biens-iuenUes^Baisis  s«r  Ic  Dcfondeur  le  v.ngt-^jf 
-         ;<^mbJmilWit^critcinquant.six/savoir:"uncj«me«ts<H^^  po.lnou^^ 

■  •    ..  mille  brfqu^  (I^us  o«  moins,   un  attelagd  cottplet,  «n  col  her  u  pa  t  latteagc, 
«  Z^  chaLtc  de  promenade  p^nte  en  noir  "  et  qui  1'^  et  aloj.  out  etc 
^  mkoul  ses  .oirts  et  sauvegardo,  quoique  daemcnt  so.n,n6  ot  not.fte  de  ce  fn.re 

^^  •       Z'L  vendu.  suivantMoi  le  q«atpvzion,ci.H.r  d'avnlmi  h«,tcen  c.nq«aT|  ' 

^  rS.o  heurc  de,  rap,:6s'nndi  au  d^iaicHe  .*u  Defen.M,^  en  Ja  Cm  ^' 
.  St^eX^H  District;  |e  le  dit  gavdi^n  AVilHp  Phillips  .o.t tenu  dc  repr6- 

1  -  ^^tl  et  remeitrc  au  dit  shcriT  Jos  off^  et  meu^los  ainsi  sais,s  en  c.t^e  cause  et 

:     •        .       T^s  ses  soin^et  sauvegardb.  ot  q».  fi«.t.  p«r  lui  de  ce  faure.l  so.t  con^ 
^  ;        p       orps  et'in.arc6r6  da«;  la  prison  con.mune  do  ce  District  jusqu;a  ce  qud  a 
repr6sente  les  dits  eftets  et  biens-n.eut,le.,  h  moins  que  cause  contraue  ne- so.t 
montr^e  le  17  septembre'proehain.  . 

•  •T  Demand-r  a.ait  6tVd6bouto  ^ 

-:  '  •       :      les^^"  uivant.. .  ):"  que  le  dit  gard.on  Wijliam  Phillips  soU  tenu  de.^^ 
■Jr.     -         "  sl^er  et  remettre  ,u  M  sh6rif>s  «ffets  et  incubles  ains,  saisis  en  cctte  caUse 

•  :     ■    u:t^lLsesBoinsetsauvcgardo,«tque'fo«teparluid.ccnu.e,j/.o^ 
,         ■:       .l^cforee.,«e^m</ac,*'acau,scontraintparcorpset«^^^ 

»  son  commune  d^  co  District  jusqu^a  ce  qu'il  ait  ropr^sente  les  d,ts  -cffeir^  .j 

■';-  ■'  "^:r^::tJr:Lp>e;^^^^^^^ 

tant  Ic^is  en  ca«se,^omme  aaftt .« mfipris d.  cour,  devout  i^oeeder  BU^ntM 
'         '        ".    Ltiqucanglais<,suiv{c^danslescasd'«««c^»^*^>-o«'^'«/''5A^^ 
,:  .    --   -    .   Ltt^ua«lt^ogatoir<^;&c,q«ed'ailleurslaproc6du..asuvvre^^ 
;;;'  ■       '     ^r  obliged  l^gardiendcrepresenter  les  eftets  pay^oiedecontramte  par  corp*. 

'^    .^'  '  'Xa/renaye  ct-PaFr^poui'loDemandcur., 

■     /.  Vide  L*  C .  Jutist,  p.  p.  8C  &  158.  ■ 


W 


I' 


'Note.-li  4  oase'decidcd  on  tbo  25th  apHl  ».  Coram ,Rolland,Pir 


•Justices  No'242V,  Workman  V.  Clark  &  Dunlop,  ^ardian.Won  a  iulfe  ^f¥f% 
Er  for  n't -hav Lvg  produced  the  gopds  on  the  day  of^ale,  it  was-^  ordered  W^^ 
^^!L^  ^0   iSLn  this  cause    to  artist  the  said  Charles,  J.  Dunlop  *nd  . 


..it  him^o  the  common «aol  o£  tins  District.nd  th^'^o  Jet.,  lij^^uaui  i.  ^  |  p,^  «^^ 


.  >.        V''       -  ^11  commit  himifl  the  c(Jmmongaoioi.iuioi^.ovw^v,.-.- ^        i„„jmnre. 

?f    ^^^       Vi^i^ljv.  V    ^'parttcul^setforthlathes^id  Judgment.^iud  alsQtHe  costs,  of ^ald  rule  for  «« 

tK  ^\""':  'IS'--*".^  ■'-  >"■''-■. '°  ■-•:-■:-•"■■-.■:.- ^  ■    •.-..„■';'■':,■.■   -    , 
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trainte  par  corps  or  that  the  said  Oharlea'J,  Dunlop  do  pay  to  the  said  Alexapdeu. 
Workman  the  value  of  the  said  goods  and  chattels  so  seized  and  not  repiesen'ied  by 
hinias  aforesaid;  such  value  to  be  ascertained  in  case  tof  need  at  the  diligence  of 
the  eaid  Charles  J.  Dunlop,  the  said  goods  and  chattels' so  seized  an^  hot  repijesented 
by  him  and  more  particularlyk  hereinafter  set  forth."  .  '        • 


Wilion  . 
J^kriMauand; 

^  Phimpir^ 


MONTREAL;  30  SEPTEMBEH^8S7. 

j  Corafn  Day,  J.,  Smith,  J.,  0.  Mondblbt,  J. 

No.  693. 

Ex  parte  Lionartt,  pour  writ  de  Certiorari. 


3ug6:  que  lea  frais  lor  in  mise  au  ii(!antd'une  condaqination  (coneiction)  sent  aiaOiscMtion  da  1«' 
Cour.  (1)  '  ,  ~ 

'    '  ■  -  '■-■    '  . ,  ■ -\.  ■*..''  .  ' 

^«y,  i/.  Lai  cour  est  (J'opinioti  quo  la  (fondamnation  qui  a  6r6  pronolic^e 
^ntre  le  Rcquerant,  et  qui  a  6te,transmi3c  d'evant  cett.^  cour,  en  vertu  du  Writ 
4e  Certiorari  oman6  en  cette.  cause;  doit  fetre  ca886e  pour  les^aisons  exprim^es 
^n  raffidavit  ^onstancie  produit  en  cette  cause  ;  mais  comme  I'offense  d'as- 
Mutet  batterip,  dont  le  Rcqiidra'rtt  6tait  accusd  a  r6ellement  6te  prouvde  dovant 
fcJHge  de  paix,  et.qufi  nous  mettons  ail  n^antia  coiidamnatron  rendue  c6ntre 
lui  que  par  defaut  de  i^i^litos,  nousn'accordons  aucuns  frais  au  Req"u6rant. 
Nous  usons  du  pouvbir^fewStionnairc  qui  nous  est  confer^  par  Ip  statut,  18 
Vic.  ch.  97,  §.  2- ;  quant  aTnc  fraiS.  .'  ,    ^*  /  .  ,' 

La/renatfjd;Pdpm,  ponr  le  Iiequ6rapt  "       ^-,  i. 

P.B..I.    .  ■..;:       .:•■•:    ■"■■^r./.-:''f     .       ■, -,.■.'>••,      •    y- >  ■   « 


"''''^!l 


;>. 


■y^^ 


:;j: 


r  ■■ 


s 


■:/ 


:  Montreal  30  8EPTEMBRE.  1887. 

'    •■   -n'     --'^r-'v  ■      ,  •       -.  -  "     ^ 

•  .    V  .*   Cbrawi  Day^  J.,  SmItJi,  J.,  G.  Mondelb*,  Jfe  #' 

•,-,.■■(,■'«  »>  .,■  .  \       •  .■?Vfl.    •      -  ■    • 

'\  -■-.  J.  .  ■  -tf '"  ■      "  ■      ■' 

,..      ^°«^''^'^Prii!Ma»si^,Pppt.^!,M(M^!f(^t. 

Jug<!.-lo.  Que  Ik  60  Vict.  ch.  15  soc.  2  qui  eiempte  les  droits  s^i^etniitaz  de  la  ilg^ite  de  I'enr^- 
treme^t.  nes'appliquo  pas  am  int^r6ti|^  suriceui.  en  ♦ertud'uneconv.entjonap«ciale8ubs$.  *■ 

So.  Quo  Je  surplus  deg  dfeniors  enlev^s  a  uniPrtie  coUoqftte,  par  la  reformation  d«^  rapport  do  collo- 
cation,  doit  ttre  accords  a  la  paHie  contestanto  au  pHS^udice  de  tout  ^tre  opposant  qui  y  a  droit    ' 
pais  qui  n'a\TOs  cbntestd.  «  -         ,      -        #    ,  , 

Les  bienvii^eubles  du  Ddfendeiir  Upi*<5  ayant  6t6  Vendus  par.  le  sh^ri^ 
Massue,  co&riiie  seignemi-de  la  ^igneurie  dolirchemin  dans  r6'nclav«i*^6  laquelle    " 
se  trouv*  la  terte  ven4'e  en  cette  cause,  fit  opposition  afin  de  con^irer  sur  les     -*" 
(leniei*  pour^tre  pay6  de  obtains  arrfirages  de  droit*  ^eigneurifUx'tonstaterf  €n  , 
partie  par  un  acte  n8lari6  que^Lapr^  lui  avait  consenti  et  des  int6r6(8  sur  c«8   '    *'  '      •  « 
arr6rage^  depnis  la  p^8ation,^le  robliaation  de  Laor^  ,^0Am  U  T.^.'o^ftf  i«.^a     "     ° 
pour  arr6wges  .de  droiU  seigneuriaiix. 


M. 


#' 


^  ■  -V 


(1)  VideL.  <;.  dluri?^  p.  16., 

'  .■■■<■■■  •  . 


i  1 
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U08« 

V. 


MoriSon  un  des  dpposants  contesta  I'Oppposition  do  Massue   quoique  lul 
v.^    Motri  mt  pa,  Xqu6  et  qu'il  f«t  prim6  par.  Mog6  le  Dcmandeur  qu,  6t«t 

■    i.r^   ^^     ^t;:li:£-i  Morison^ortaitsur^eux  points:  lo.  qvte  Massue  n'ayant      :| 
-       •  ■   «.s  enrSrr^  sommaire  d'L^rets  ocUk  otait  d6cha  du  droit  de  les  rficla,       | 

^  "     -    '        ^    "  Sn^C^Sonctqil  10  montantdes  cons  ct  routes  dov^  sub.  una  r^c- 

-  ::  m;^Z^^^^  4.  la  collocation  do  Mas^e,  sur  la  r.fo.^t.on  d. 

:;     v        '     ,  'ctv(h,d^^taitunpou  moinscp.eoelloallfegU.ripa|rropim.ant^    Ld,hgat^4u     j 

11  aoM  1849  n'a  jamais  et6enregistr6e.;-  .    >a_.      .      .      1      »?„.«♦  » 

^S^^en  totidant  son  jugemont  rodmsit  k  Wclamation  du  seignoV  ^divan   ,» 


.    -  I 


*  le  nouVOl  •6tat  de  cr6ance  qui  fut  prod^  par  ios  pari.«» ,  it=t.<»^-^  "^- 
^  ^^«"i  1^r6.s  et  aocol  10  r^siddla^^^^ 

2ia/rena2/e<fei'ai»Jn,avocatsde  Massue.  \  •  .A    >i 

•  '        Laframboise  &  Papineau,  avocats  do  Monson. 

PB..L     . 


-I-   P 


W.'> 


f'  oueat.  2566  quaW.  -         •  .  \  *  »*-'\'.    . 
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:-^' 


Cbrdm  Sir  L.  II.  LAFONTxmBj'Bwt.,  J.  Q,  AVlwin,  J.,  Duval,  J.,  CAiRQif,  J. 

,  ■  (.,        ■         ■     ■        •■;  .  •    -1 

.  •'  .     >■  .No.  174.  .  .     •      ■        V  .  ■ 

*  '  '      '.  ■'  J  '■'■■'./.  ■■'<;.•' 

ExAN,  (i»Zaiii<i(f  »it  <A«  ^0Mr<  6e/*r.)  ^  "      - 

*■         "  .  Appellant. 

^"'-        '  '     '         '       'ii»        --  .  *  ■ 

.■       ■'■  t      .  -•'      **"  ,  •  .   V 

,      *     ,    ^^  J.  'U>}tB^,4.I>^endantintheCourtbe!oto.;i  V 

••;'."■'       '•  **  Bispondejit.  •       ; 

Held,that  a  purthisor  of  rkal  estate  has  a  right  tfi  bring.^n  action  en  declaration  ^o  Jugement 
•Commun  against  the  Cetkionnaire  of  ;Ms  vendor,  for^ha  purpose. bf  rendering  tszeoutory  against 
■uch  C'euionnaire,  tho;]udgtftflnt  m  ha«  obtained  against  Itis  vendofr  in  an  action  qtwmto 
minori*.  ID  '■ ..        -f  .;  „"'  ^  '        '• 

'__ »_ . .      -t  ^^ ,-     *.  --'  ■  - 

This  waif  m  kx^iA  ftoiii  a  iraiJgraent  renderea  on  tire  30tl  day  ot  Decern-  • 
ber,  1866,  .in  the  Superior  Court,  at  Montreal,  maintaining  ih&  pi/ense  au  frnids  '-^ 
,  en  J^o^,  fyled  by  the  Re8fK;*vlent,   to  the  Action  and   DeclaraU<Jn  of  the    '  ' 
.,  ilppeflantf  and  dis^missing- the  Kaintiff's  Action.  *" 

,  Tli0  Appellant  instituted  an 'Action  in^  the  Court  b^low  ibr  the  pjirpose  of  ' 
having  a'  Judgment  \Yhich'  had    been  rendered  irt    the  Superior  Court,f^at 
■  Montrea},  against  one  jEdward  rr»;>iderga9t,  and  infavol-  of  the  Appellant,  on  ' 
thfe  15th  day  of  January,  1856,  declared*  obligatory  and  binding  between  tfie  *„ 
'Appellant  and  tlie  Rei^ndeot,  in  favop  of  the*  Appellant,  md  binding  on  ttte 
•*  Eespoiodent.  -  '  -        „ 

'     /Phe  natuje  6f  the  Appel last's  Action  in  the  Court^  below,  appears  by  W* 
PeclaMi^on,  by  t^o  conclusions  o^'  which  he  prays: — <'That*  by  the  Judgment 
^  to  be  Bendered  in  this  cause,  the  said  proeeediags  had,  and  the  said  Judgment 
«  rendered  ii)  said  cause  of  the  now  PlaiitfiH;  agfflwl  thersaid  Edward  Prender- 
i(t,  on  tfa«  said  fifteenth  day  of  Januai^'^,  ane  thousand  eight  kindred  and  fifty-     „ 
,  be  declared  t©  have  been  duly  nptified  to  the  said  Jjrnfflit  Idler,  the'  ttow 
"  Defendant ;  ,that  the  said  Judgment  be  declared  oblijpttcry  and  binding 
"  betwofeen  th^  partaes  in  this  cause,  iii  favor  of  the  imw  Plaintiff,  Aiid  Mnding 
*"  on  the  ■BOW  Defendant :-  apd  tliat  -by  said  Juigment  it  be  decaared  that  the 
"  vtM  Plaintiff  is".^ntitlffiL  to  deduct  the  kmount  of  said  Judgment  defct,.  interest ' 
"  itfrtLeostl,-4Voia  the  -sad  ^fc  atf  transferr<?*  to  tlie  nraw  De£vidant,  and  that    "z 
"  the  said  siusa  so.  tiSiBsfetre^Hfeofcn>sant^  be  to  the  extent  of  one  hundred  aod 
*  "foftypouBKls  nii»c  Milling  «»5  three  pence  cHrrency,  declared  to  haveieen 
•"  and  to  be  compen^atei^nd  pp-i  i«dextingu<«ted'l^  reason  cff  the  ral-emises  ; 
,    "  and  the  said  Plaiiitif^;  »^^«lea»m|  and  discharged /wo»lort<<)  from  paying  the  ' 
'    "  said  Defeiidant  against  mA  Transfer,  the  wholo^with  Costs*  2>w^A»<»i''  &c.  " 
To  this  Action  of  th«  Apfwlkit^  the  lltsponJent  pleaded,  (be»i#ea  otli^ ' 
PlQaa),  a  Difense  aufond^mpnmi.  fln4 prayed  fep  tl»e  diSfJiis^  d  th§  4^P^'    ■ 
la^t's^Aotion,  for  the  following  reaj^oim  :-^  •     .  '^  'n'-T,;  '' ' 

**.4al.'^'ttjat  the  Judgment,  sn  the  l*lnftjy;itt''s   d»>c^r*liof! -fc|legei  to  MW'    %, 
'**  b»en  iendere«<  "by  the  said  Honorablia  Caurtf  m  •  i     4l>#4H'y|  fW  of  Ja^ttary 
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"  Plaintiff's  said  dcclarntion  mentioned  and  referred  to),  does  not  in.  any  way 
*'  relate  to  or  affi-ct  the  said  Defendant,  Ernest  Idler,  hor  is  the.  same  in  any 
!*  way  binding  on  liiin,  nor  is  it  so  alleged  in  the  Plaintiff's  said  decla«5ation."  • 
'"2nd. — That  it  is  not  alleged,  nor  does  it  appear  in  or  by  the  Plainfi^'s  said 
"  dsclarfltion,  that  the  said  Ernest  Idler,  the  Defendant,  was  af  party  to  the 
"  said  c^use  or  action  in  Plaintiti^'s  declaration  mentioned  and  referred  to,  in 
"  which  the  s^id  JudgiJient  was  rendered,  on  the  fifteenth  day  of  January  last,  , 
"  in  favor  of  tlie  Plaintiff,  against  said  Edward  Prendergast,  or  tliAt  the  Defend- 
"  ant  was  ever  notified  or  called  upon,  in- due  form,' to  become  a  party  to,  or  to 
*■  intervene  in,  or  to  defend  tlie  said  cause  or  action.  And  it  does  not  appear,  noV 
"  is  it  alleged  in  or  by  the  PlainlitTs  declaration,  that  the  saJll  Ernest  Idler,  the 
jil*' Defendant, 'was  ever  made  aware  that  the  ^idoiction  ha(i  &cen  instituted  by 
"  the  said  Daniel  Ryan  against;  said  E(l,ward  Prendergast,  or  that  the  same  was 
"  pending,  or  that  he,  the  said  Ernest  Idler,  was  in  any  way  interes^j||herotn, 
"  or  liable  to  be  affected  thereby."  ..  {' '    "^ 

,**'"  3rd.— That  it  is  not  allcged,;nor  does  it  appear  in  of  by  the \^lai Huff's  said 
'**  declaration,  tlmt  the  said  Defendant  ever  liad.any  oppo^jfunity  of  becoming  a 
"  party  to,  or  of  intervening  in  or  defending  the  said  action,' lin  \)>hich  Judgment 
"  wfts  rendered,  on  the  fifteenth  day  of- January  last,  \n  favor  of  the  said  Daniel 
".Ryan,  against  said  Edward  Prendergast.-"  / 

"  4th. — ^Tliat  the  said  Judgment,  in  Plaintiff^s  declaration  mentioned  and 
"  referred  to,  and  rendered  against  said.  Edward  Prendcrgafet,  on  the  fifteenth 
•'  day  of  January  last,  cannot  and  ought  not,  by  law,  to  bo /declared  obligatory 
"  atid  binding  between  tlic  parties  in  this  cause,  in  favor  oA  the  Plaintiff,  inas- 
t'  much  as  the  said  Ernest  Idler,  the  Defendant,  is  not  allege^,  in  the  Plaintiff's 
"  said  Declaration,  to  have  been  a  parly  to,  or  to  have  intervem^or  been  in  aby 
«  wav  interested  in  the  said  acticm  or  cause,  in  which  the  said  3  udgment  urtas 
"  rendered,  or  to  have  been-,  affected  thereby.' ^i    ♦  !  1 

«  5th.— That  it  is  not" alleged,  nor  does  it  appear  in  or  by  the  Plaintiff's  said 
«'  decUration,  that  the  Plaintiff  has  ever  used  any  diligence,  or  taken  any  stek 
«  to  enforce  thp  said  Judgment  against  said  Edward  Prendergast,  or  to  recover 
"the  amount  thereof  from  him;  nor  does  it  .appear  that  the  said  Judgment, 
"j  catnot  be  enforced  against  said  Edwfrd  Prendergast,  or  the  ailiount  thereof 
*•  recovered  from  him*.  ^ 

"  6th.— That  having  made  his  option,  and  taken  his  recourse  against  said 
"  Edward  Prendergast,  and  obtaififed^aid  Judgment  against  him,  the  Plaintiff  is 
«  debarred,  and  cannot,  and,  by  la^,  is  not  entitled  now  to  demand  or  obtain  a 
"  Judgment  for  the  same  causes  and  for  the  same  aftiount,  agaillst  the  Defeod- 
"  ant,  or  to  have  two  distinct  Judgments,  based  upon  and.for  the  8aBBe.cau8e8 
"  and  amounts,  against  two  diffiferent  parties,  to  vnt :  the  said  Edwa*9|  Prende^ 
'«  gast  and  the  said  liJrnest  Idler,  the  Defendant  in  this  cause."  \s_ 

■  "  Itb;— That  it  appears  by  the  Plaintfff's  declaration,  (even  supWsingtSit 
<**  he  would  otherwise  have  a  i|git  of  action  agaLnst  the  Defendant  that  the 
^'Plaintiff  has  been  guilty  of  Wehes  nftd  negligence  in  not,  sooner  than  he  <fid. 


"  instituting  his  said  action  a|feai^*t  said  ifidWttraY^elldel■ga8^  and  iu  delnyiug  W 
notify  and  serve  the  said  ladgment  upon  the  said  Edward  Prendergast,  and 
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•*  in  allowing  «  great  length  of  time  to  elapse  l)efore  iiistJtutihg  the  present 
"  action,  or  notifying  Ih^^ Defendant  of  the  prwniacs."  . 

"  8th.— That  it  appfaw,  by  the  I'lain^tift's  declaration,  that  more  than  eight 
"  years  had  elapsed  between  the  date  of  tlie  8ai4  Deed  of  Ssle,  in  Plaintiff's 
'declaration  nientiohed  and  referred  to,  from  the  sjJPfedward.Prondergast.to 
'ytbc  Plaintiff,  (to  w  t :  tUe  twenty-fourth  day  of  Xugust,  one  thousand  eight 
/hundred  and  forty^even),  and  the  date  when  the  said  action  of  the  Plaintiff 
*  against  the  said  lidWard  PrendergHSt,  was  made  returnable  and  returned  into 

°  "  this  Court  (to  wit :  Ithe  tWent^'sdcolid  day  of  November,  ohe  tho'ijsand  eight 
"  hundred  and  fifty-fiV^c) ;  antf  it  -nlsoappeaif,  by  said  declaration,  that  upwards 
*'  of  eight  years  had  elapsed  belwecn  the  said,  liist  njentiontd  day  and  the  dafe 
"  of  the  notification  to  \  the  Plaintiff^  of  the  transfer  -onA  assignment,  frotp  the 
"  said  Edward  Prender^ftst  tothe  Defendant,  of  the  said  sum  of  five,  hundred 

^"  pQunds  currency,  m(yitipnedi<»  Plaintiff's  jJuclaiation,  and. which,  under  and 
"  by  virtue  of  said  Deed  of  Sale;  was  t6  bo  paid  by  the 'Plaintiff ;  that,  conso-^ 
"  quenlly,  the  Plaintiff  wa^  andr  is,  ^guilty  of  great  laches  and  negligence  \tt 
"  delaying  so  long  to/rtistilute  or.  urge  his  said  claim  and  action  against  said 
"  Edward  Prendergast,  or  hisi-Jiijesent  action  and  DitrMmde  against  the  Dcfend- 
"  ant  in  this  cause,  and  he  o%lit,  iii4  to  liave  obtained  tljc  said  Judgment,  (in 
"  PlaintiJi's  said  doclaraticn  nd\)rrti«iiw|jmd  frefcr^ed  to),  against  said  Edward 

^  *i  Prendergast,  and  he  cannot  jin^  is  not  entitled  now  ta  ui-ge  his  present  aetion 
"  and  Bemande  against  the  Defendant,  or  to  obtain  the  conclusions' of  his,  the 
"  Plaintiff's  said  declaration."    ■  ''i^'^^jH' :..'-'  ''-y  ""■'''''■■■■'■..:-.■■■■  -. 

"  Qth.-i-That  it  appears,  by  tlic  Plaintilf  s  said  declaration,^ that  the  Plaintiff 
"  paid  t(l  the  Defendant  divers  large  sutiis  of^money,  on  account  of  the  said  sum 
f  of  fiveWmdred  pounds  so"  transferred,,  to  wit ;  tfie^  whole  of  the  said  sum  so 
"nraiisferrfed,  save  and  except  the  sum  of  one^  bundrisd  aOd  forty- two  pounds  ten 
"  shillings  and  four  pence  ;  and  the  Plaijitifl'  did  thereby  acquiesce  in  and  wave ' 
"  any  objections  which  ho  might  hq,ve,  had  to  the  said 'transfer,  from  the  said 
"  Edward  Prendergast  to  the  Defendant,  or  to  the  sjud  Deed  of  Sale;  and  ha, 
"  is  now  debarred  from  objecting  to  the  same,  of  from  seeking  to  bo  relastsed  ' 
"  from  the  payment  of  the  balance  due  to  the  Defendant,"    ,  "'     \  , '  , 

,    "  10th. — That  it  is  not  alledged,  nor  does  it  ;a;>pear  in  or  by  tlJc  Raintiff's, 
"  declaration,  that  the  Defoadarit  has.  acted  in'  bad  faith  towards  the  Plaintiff, 
••^t^;  that  he,  the  Defendant,  at  a,tiy  time  knew,  or  ^vet^fut  aware  of  the  said    - 
"  piret^ded  deficiency  in  the  said  first  mentioned  lot,  of  ^ine  arpents  and  sixty* 
"  two  perches,  alleged  in  Plaintift"'s  declaration." 

'^  llUj. — ^That  ihe  Plaintiff  hath  no  right  or  cause  of  action,  in  law,  against 
"  the  Defendant,  for  or  by  reaaon  of  tlw  allegntions,  matters  aad  things  set 
•*  forth  In  his,  tlie  Plaintiff's,  said  declarwljon."  '-  .-.f^^^'u'..^^^ 

*'  12th.— That  the  conclusions  of  the  Plaintiff's  satd  dNetefafforT  a¥%  n^ 
*^»-Vanted  by,  nor  do  they  legally  flow  from  the  allegations  contained  in  said 
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Tjy)  Cuiiili  buluw,  couipus<;d  of  li^y,  fnivdh,  and  0.  MundBlui,  Justicca,  malBT 


the  Defetm  au  fonds  en  jpj^t  of  the  Respondent,  and  dismissed  the 
Appellant's  Actioi)  as  fulttws :—    ^  ' 
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/COURT  OE  QUKfeN'S  liENClf,  1867. 
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"  TI»o  Court  I.^iving  heiml  the  parties  by  tl.cir  counwl  npon  tlio  Di/engf  tn 
*^  Droit,  of  llio/DcfeiulHiit'to  tiu)  Action  of  the  Pkintiff,  having  examined 
"the  I)e(:Iarati/)n  ami  the  pleaflingH  in  ihin  cause,  and  having  ddihnrated,^' 
•  "  considering'  Aat  the  Plaintiff  hatii  not  l»y  reiwon  of  Uu»  allegationR  in  hii 
••  Dechiration  (n  this  cause,  and  by  law,  any  right  to  implead  the  defendant  for 
"the  p»rijos6  of    causing  the   Judgment   therein  set   forth,  to   bo  deuiarod 
"obligatory/against  iiim,  inaMuuciras  the  said  Judgment  hath  not,  and  oannot 
"  by  Law,  iiHvo  tiio  character  (vKeffectKof  a  Judgment  u^ndcred  agaiust  the 
«•  Defondartt,  the  Cm/on»Mrt/r  and  T^|^re8ehtotive  «  litre   myulifr,   of  EdjfarU 
"  Trenderj^a-t^,  in  the  saict  Declaration  n>eutiohe.l,  maintaining  the  saul  Defemr 
"  en  Droit,  doth  dismiss  tlic  Action  of  the  Phiinliff  with  costs,  dislmh,''  &c.^ 
(Mr.  Justiqie  Smith  dissenting.)  ■  '  ■     •    •.:; 

'  Sir  L.  IL  Lafqntaine,  Dart:  C.  J.—U  24  aoftt^^iaiV,  lo  nomrafi  Pv^ndar^aiJt  . 
vend  nil  fmmeuble  a  1' Appelant  pour  le  prix  do  £800  dont  la  balance,  forman.t\ 
JE500,  flit  transportde  par  Ic  vendeur  aj'lntim6  Ic  17  novembrc  suivanti  ot  oe,; 
transportUignifio  a  I'Appelant.  j  ■     '      ; 

■-  Plus  tt^d,  rAppelant=dccoi.vraiit  j^i  defaut  do  cojitcnance,  dirigo  contre 
ProndergiAt  une  actibhvlon  diminution  du  prix  et  en  dommages-intcrolfj^  sur 
laquelloactLn  intervient,  le  15  jituvicr  1856,  un  jugement  de  la  Cour  Suporieure, 
h  Montreal,  ^ui  constate  qu'en  cffet  il  y  a^t  un  deficit  do  7  arpents,et-8J^r- 
ches,  ot  qui  en  consequence  coii-lamnc  Prefadergaat  a  payer  a  ^Appelant,  a 
d6faut  dc  mlttre  cehii-ci,  sous  15  jours,  en  possession  de  tout  lo  terrain  doclaro 
au  contrat,  ^e  sommo  do  £125  IGs  Cd,  savoir  :  £85  JCs  Gd  pour  la  valeur  du. 
deficit,  et  J^O.pour  domraagcs-int6rets  avec  les  dopens  de  I'action.  Le  juge- 
ment declare  en  m6mo  temps  que  la  susdite, sommo  do  £85  16s  Gd  sera  .dcduite 
de  la  baince  qui  pouvait  alors  6tr.o  due  a  Prendergast,  %ur  le  i)rix  do  vcntc. 

Aujoid'hui,  I'Appelant  se  pourvoit  contre  l'intini6  par  la  yoie  d'uoe  aetion 
qui  cstlle  h  .naturt  d'ttiie  "  deman4e  en  do^arAtion  de  jugement  comraun," 
et\  Ijiquelle  I'lnthnd  oppose  une  Defense  m  fondi  eh  droit.  1*63  raisons  assi- 
gnfee/a  I'appui  de  cette  defense,  quoique  s'dleyant  an  nombre  de  d-ouze,  peuvcnt 
n6anVioins  80  r6sumer  aiiisi  :  Qu'aux  termes  de  sa  d6claWion,  Mppelaut  ne 
fait  pV  apparaitre  qu'il  i^t  roellement  un  droit  d'action  dontre  I'Intimc,.  pnnci- 
,  palen?ent  parce  qu'il  -n'y  est  pas  aPgue  que  ce  dernier 'ait  6t6  parUV^MS 
I'inslincc  coptre  Prendergast,  '  /  ,    ,    /-. 

J^tte  defense  en  droit  a  et6.rf^ueillie  par  la  ni%rit6  des  juge^  de  la  Cour 
S«b6rieure,'«t  VAppelant  doboate  de^on  action  ;    "considering,"  est-il  dit 
^ns  le  jugsment,  "  that  thd  Plaintiff  hath  not  by  reason  of  the  allegations  m 
lis  deehirftlion.in  this  cau8e,.^nd  by  law, Wy  right  to  implead  th^  d^^fonda^, 
,xorjthepfii'|)i8*^f  causing  the  jiidgtnent  therein  8(<t  forth  to  be  declared  obli- 
gatory agal&^rn.'ln  as  much  aS  tWe  sai^,  jndgm^ntfhatb  not,  and  cannot,  by 
law^  iiayft  the'fci;»5aoter  <5ieffe(*t  of  a  judgment  rendered  against  ihe  defendant. 
Hie :Gfe%onna/«^  lyid  representative,  d  litre  singulier,  of  Edwdrd  Prendergaatj 
V G'^t  justem«ht  poii»l*  raison  doj?nee' dans  «e  jugement,  savoir ;  que  le  juge- 
''m^^Yirmmt --^j'f^^^^^^^*'^^'^    "'*  y^  Teffet  d'an  jugement  rendu   , 
'      f     em\x^  rin*ii!»6,  queTAfpeknt  a  eu  recoura  a  la  presonte  a^ion.    Le  but  de  la 
wtKJAdftre  a^tuelle  «Ht  de  doi»<ier  d&i  k  cei  jwgement,  m  atttunt  que  l'I?tiin6 
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pout  en  Bubip;  roxdoutinn  jmr.cm^^oup.  /l7AppoI«nt<  ne  jvr^tenil  pa«"  quo  Ia 
coiulnnination  contra  I Voiiderjjfilffiikpipurtc,  par  (!tt«-inen»e,  chose.  ju(f4o  uoiitro 
rinlimo,  de  telle  Horlo  que  celui-ti^OTiB  nioi'dirc,  ilqiwj  sJiulFrirqu'clio'Soit  e\i»<'U- 
t6o  k  son  prejudice,  saiia  avoir  rocua»ion  de  fuiro  v|loir,'  cjontr^la  pr^souto 
doihnnde,  tous  les  moyens,  toutcH  les  exccpti<nit>,  (pi'il  fttimit'  pu  luj-bt^o  vala- 
bleiiieiit  in vuqucr  contr«  In  premiere  notion,  s'il  Iftt  ihlcn'enu,  s^it  voloht»ire- 
mentypnit  forconient  dans  I'instance  k  laquejle  ft  doniio  lien  cjotto  action.  Nqd. 
}At\\%  ce  qu'il  pr6teiid,  c'est  que  I'Intiuie,  6tant  deveriu,^j?6jliiHe  ce^stonnaire  do 
Pjcndergast,  lo  creancier  de  la  l>nlMnco„  du  prix  d<3  vento  en  qia'Stioh,  est  li6 
OH  ii-vis  do  lui,  I'Aj'pelaiit,  par  suite  des  in6raos  caUws  d'nction  qui  out  nineno 
la  coudanination  coiitro  Prendergnst,  i\  ce  point  qu'il  doit  etre  tenu  do  aubir, 
sur  la  soniuio  qui^lui  a  cto  c6d6i*,  la  diminution  da  prix  dont  il  s'agit. 

[/Appelant  adnict  liit-n  que,  jusqu''a  pr6sent,  en  co  qui  reg^irdo  le  consionnnjlrc, 
le  jugcmcnt  du  15  jjinvicr^lSiJO,  qty  "djugi-,  en  sa  faveur,  cette  diminution  du 
[irix,  efit  fvs  inter  alios  judicata  ;  wv^h  il  dit  a  cc  cossiotmaire,  rlntim6  :  "  Cette 
condanniation  pioccdc  valaWojnent  contre  votr^  c6dant;  loreqne  ja  la  pouraui- 
vais  contrp  eclui-d,  j'avais  le  drjfit.  do  la  faim  pvouoncer  egalement  contre  vou", 
si  |e'  vuus  e&s-e  fait  intpi  venir  dans\|'iii8tancp,ce  qub- j!itur.tis  pu  lairc.  Mais  co 
quo  je  n'ai  point  faifalois,  j'ai  lo  drtritdo  Jo  fairo  iiujounVlini,  cn  -dirjgeant 
contre  vons  nne  douiando  eiidicliration  Je  jngerncnt  cnmmihi,''''  _  V,.__l_ 

On' lie  peut  pas  nicr  (pic  Ic  d^>faat  de  contcnance  dotine  lieu  »i  une  diminution 
<]u  prix  de  rente,  diniiniHion  qiTc  Ton  pent  demamler,  sojt  piy  action,  Soit  par 
exception.     L'origine  d«  cette '  dcman^  j:a»i»*«te'&u  contrat  de  vente.     U'esl, 
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danAjft  garantiea  laquelle  est  tcnin8*vcndeiir,  resultant  de  son  obligation  de 
livrer  a  rachetcur  toute  la  chose  v«ndno»  quo  le  droit  d'action  en  desistemont 
ou  diminution  du  pri,\,  proud  sa  source.  ,  Si  PrendergJgfctt  lieu  do.fiviro  cession 
•a  rintim6,  edit  lui-mC'me  iioiusuivi  l*Appe1ant  en  paiftineil^dc  la  somme  codee,  . 
nul  douto  que  ce  dcrnieir  h'oat  eu  lo  droit  d^  Juvoppdier,  par  exception,  Ic  deficit 
dims  la  cunteiianco  doularee  au  con'tr.it.  •       \ 

L  Or,  c't'st  un  principe  jiujontcstablc  quo  le  d^biteur  pent  opposey  au  cession- 
jn.aire  toufes  les  oxi^eptions  qu'il  aiirait  pu  opposer  au  o«dant,^a  moins  que,  par 
un  ficte  db  sa  part,  il^'y  edt  rcnonc6,  expressem(?iit,  »u  taciteincnt,  au  i>rofit  du 
premier.  Une  exception  aissez  orvdinaire  eh  pareil  cas,  est  celle  qni  resulte  de  la 
compensation.  "  Commo  le  cessiounairc,  dit  Potliier.Xtraitfi  sur  lo, cyntrat-  do  • 
"*v(5nt<|,  No.  5&8),  meme  apias  la  signification  du  transport,  n'est  que  lo  man- 
"  dalaire,  q'uoique  in  rem  suam,  du  codant,  en  la  personne  do  qui,  dans  la  verito 
'•  reside  la  crdance,  le  debiteur  pent  opposer  au  cessioMB^-e.  la  compensation  de 
"  tout  ce  que  lui  devait  lo  codant  avaut  lA  signifleationlKrtuansport,'p     / 

La  diminution  do  prix,  qui  pout  6tr.e  demando  a  raison '  du  defjput  de  conte- 
nance,  est  une  dott^  dont.lo  vtendeur  est  passible  de^  I'orig^he,  des  le  moment 
do  la  vente  mdrae.  Elle  constitue  done;  au  profit  de  i'achoteul-,  imc.  ^t^anco  „ 
qu'il  pent  ofFrir  en  compensation  a  I'encontre^^n^vendeur,  lorsquo  celui-ci 
lui  demande  le  prix  conv'efnu  de  la  vente.  ^^|Mp  P®"*-  ^"*  <J)''^'  lorsqu'il  y 
.  ^lAflAU  ^an«l»cnntenftnee;.ienevou3joiLM|^P<>evou»  ai  jamais  dfr,  pro 
tanto;  ce  qui  revient,  pour  ainsi  dire,  it  ^rf  mftuW^ltS/l^  Dans  Co  dernier  cagj  si, 
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Car  cclui-a^^  pout  pas  a/o  /  pl«K  de  dfOTlH  contro  rfteji«tour  <J» 
Tendoun     IV  coijtrccoi^,  rjiction,  (yj  .Poxccption,  on  <16wHt«IPirou  diminH- 
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111  avait  lo 

linH-    V 
tioii  du  prix  do  fc-Hte,  oi/i  atloipt  lo  vont^pur  c6dant,  tloit  attcimlje  1«?  coMiop-      \ 

nair<j.  •,  »  ,     '  : ;    ,  ■ 

Cohn-ci,  dcvenil  t>vopri6t»|iro  ou  cr6ancier  du  prix  de  vcntii,  ayant,  comme 

tcl,  deft  droit«'a  oxorccr  centre  I'acJiPteur,  »  done  un  »nt6r6t  r6el  dans  lacontes- 
tation  qui  p<ut  Hurgir  entre  cot  achutour  ot  non  vendeur,  li  roccawonr  du  d6fnut 
do  contennnco.  Get  int6r6t  suffit,  pour  qu'a  sa  propre  doinaiide,  il  Boit  odnuR  k  : 
intervenir  dann  Timttancc  ongagio  par  rachotcur  avco  lo  vendeur,  ct  cola,  pour 
contestcr  los  prolentions  de  cut  nclieteur,  son  dibitcur  on  oong^qucnco  do  la 
signifldation.do  sL  transport.'  Ifour  la  m6md  rai^on,  lo  dobitour  qui  est  expos* 
»i  Taction  du  cpskionnairo  en  pai6incnt  du  prix  tld\vcnte  c6d6,  a  iiit6r6t  do  lo 
fairo  intervenir  dans  uno  instance  qu'il  engage  avoch?  c6dant,  en  d^sistcment  ou 
diminution  du  prix  do  vente,  afin  quo  lo  diff6rond  qui  donne  lieu  ik-  la  contesta- 
tion, Boit  jug6  avcc  le  (icssionnairc  en  mome  temps  qii'avoc  le  c6darit,  puisquo 
la  condamnation  contro  CO  dernier  doit  ndcessairetnent  r^trOagir  contro  le  pre- 
mier. L'Appelant  pouvait  done  mottre  le  cesiionnaire  (*1  cause,  dans  la  pre- 
mifirfl  instance,  afin  que  lojugement  qu'il  devait  obtenir  fftt  commiin  et  au 
c6dant  ot  au  c^s-sionitnirc.    Cc  droit  qu'il  n'a  pas  jug6  h.  propos  d'oxcrcor  alow, 


la  loi  lui  perm 
jugement  co 
quant  aux 

notre  droit 


I'exercer  aujourd'hui  par  une  "  demande  en  d6cIaration  de 
sjMif  a  subii:  I'cxercice  du  pouyoir  discrotionnaire  des  juges 
•aquc,  sans  n6ccssit6,  on  multiplie  lis  actions, 
'declai^ion  do  jugement  commun, "  est  bien  connuo  'dans 
que  lo  nouvoau  code  fran^ais  ne  prcscrive  rien  k  cet  6gard, 
olio  n'en  contin^pas  moins  d'6tre  rcconnue  et  exerc6o  en  France. 

"  Lo  code,"  dit  Bioclie,  Diet,  dd  proc.  au  mot^ut/ement  commun,  No.  1.  no 
"parlo  dans  auctin  article  do  Taction  en  d6ol«ration  du  jugement  commun; 
"  mais  elle  est  foild6o  sur  la  nature  m6mc  des  cl^oses,  et  admise  par  la  jurispru- 

"  donee.  I       A 

"  No.  2.  II  y  ai  rieiSI'aPsigner  un  tiers  en  declaration  de  jugement  commun, 
"  toutes  Ics  foia  quVd  a  un  interet  sembkble  et  identiquo  k  celui  d'une  autre 
"  partie,  et  qu'il  f  iurrait  former  %rce  opposition  au  jugement  rendu  contro 

"  cette  partie.         j  .  ,  ... 

'•  No.  3.  La  demwulc  en  declaration  de  jugement  commun  pent  avoir  lieu 
"  par  rapport  a  un  jugement  a  intervenir,  ou  par  rapport  ti  un  jugement  rendu. 

"  No.  4.  Dans  16  jjremier  ca.s,  cllo  a  pour  objet  de  contraindre  le  tiers  k  in- 
"tervenir  dans  Tinstancependan to.  ontro  deux  ouplusieura  personnes,  afiu  que 
"  lejugemant  6tant  rendu  contre.lui,  il  ne  puisso  plus,  dans  la  suite,  Tattaqver 
«  par  la  voic  do  la  tierce-opposition.  Elle  prend  le  nom  d'interveiuion  forcee. 
•  ,«  No.  5.  Dans.le  second  cas,  elle  a  pom-  objet  do  fairo  prononcer  qu'un  jugc- 
r^ment  rendu  cqtre  deux  personnbs  aura  effet  contrl  un  tiers.,- do  m6mc  que  si 
"  CO  tier-*  y  avait  6t6  partie."  '  '^mf 

Enfin,  tous  Ics  cnonc^s  de  la  declaration  du  demhndeur,  faisant  apparaitre,  k 
mon  avis,  d'un  droit  dVtion  qu'on  ne  saurait  m^connaitre,  et  6t&nt  fuffisants, 
s'ils  sent  prouv^s,  paw  justitier  les  conclusiott^  pHses  par  I-appelaiil  *•  en  dccfe^ 
ration  de  jugement  commun, "  je  no  peux  pas  coucourir  dans  le  jugement  de  la  ^ 
cour  de  preoiiere  instance,  qui  maintient  la  di/ense  au/on<is  en  droit.  ^ 
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,    The  judgment  is  niolir4  M  falbwn  :  \, 

\  "  La  Coiir  :  ) .  CoiwiiJitrant qu'iloat alliguA, (Iaim U  .Ifidaration  dii ileiii iU(l«ur 

(App«l«nt)i  quo  l«  2t  mcKftt  4847^1e  nouiinfi  rreriilor«fwt  u  vt-ndu  »\  I'^ppelanfe 

rifninmiU*)  dont  il  I'agit,  |>onr  le  prix  ot  wJinnto  "     

n^venibre  nuivaiit,  la  bajance-do  C6  prix  fo 
traiwportio  par,  lo  vendour  k  rintim6,  et  lo 
pluB  tatit  CO  dernier,  docouvrant  un  d6faut 
Prondergast  uno  action  on  d<5iii»tcinont  ou  di 
dominage«-iut6r6t8  ;  quo,  «ur  cetto  action,  il  c 
an  jugomcnt  do  la  Cour  8up6ri«uro,  il  Monlr^H 
deficit  do  «opt  aq)  fWlB  et  quatre-vingt  porchcH,  et  qti 
damuo  I'rondorgnst  iV  papr  4 1' Appelant,  lea  Hoiumottdo 
ment  tst  do  k  ravson  du  dit  doficit : — ^"^  ."^^  ,  - 
.  2.  ConHidArant  quo  la  diminution  do  piij,  qui  pent  6tro  dttinandfie  A'  ridsou 
du  d6faut  do  contciinnco,  est  iin.e  dctto  dont  lo  vendotir  ost  pasHibJo,  dbn  U  mo- 
ment do  la  Vonto  ;  ot  qu'ollo  conslituo,  au  profit  d«  I'jiolieteur,  une  ctimnh'  qU'it 
poutfttiro  valoirj  quo  I'aetlon  on  rexcopti«ji,  on  dt'sf^tement  oh  illminution  du 
prix  do  vt-nto,  qui,  en  parcil  (iafi,  attoint  fe  vondonr  c(5dant,  doit  on  mCme,tenip« 
atteindio  son  coHHionnairo :  ■■'-        ■   •,       '      ,        '  "" 

3.  C.>n«i(l6i;ant  quo  daiis  une  instanco  ongagi'e  avec  te  vendear  c6dant,  oit 
(^iHtfcmont  ou  diminutipndo  pri*,  commo  misdjt,  raolioteUr  a  lb"  droit  do  fairo 
intervonir  lo  ccssionnaire,  afin  quo  lo.diff6rond  solt  ju|6  avoc'celui-ci  oH  W6me 
temps  qu'avco  son  c6daiit,  puisqUa  la  dOndamnation  conjtrp  Vm  doit  nficeAaaiVe'- 
mont  ritroagir  vontro  Tautro ;        ,  "'  -    '     .'  • 

4,"^on8i<l6rant,  par  consY^qucnt,  quo  V Appelant  pouvait^it|a1iR  la  premier*, 
instariae  inlroduite  par  lui  contro  Prol^dorgast,  mettre  fiij  eattfe  r|iitim6,  alin  qu«] 
lo  jugQineiit  qu[il  dev^it  obtonir,  fat  commun  ot  au  c6d«nt>«t  nu  cessionnairo  ;' 
conaWdran't  que  C3  droit  qn'il  n'a  pas  jugo  k  propos  d'exorcof.  alors,  la  loi  lui 
pcrmet  do  I'oxcrcor  aujourd'hui  par  une^'Vdemando  (,i!U,^l^sbr«tion  ,de  }U4»emcnt 
commun,  "  laqu«lle  doinando  6tant  cello  qui  est  formoo  par  la  prfisea'to  actioh, 
est  une  dcmando  bien  fond6o  ot«proc6de  valableracnt  centre  rintim6  ; 

5.,  Considorarit,  par  consdqueflt,  quo  la  defense  au  fonds  en  drbit,  qui  a  i>bur 
objetdo,nieplajra]i#l6d'uno  telle  dejpando,  est  mat  fopd6e,  et  jquoy  par  lei 
jiigement  qui  a  accWilli  cclfo  defense,  ot  debout6  I'Appelant  do  son  action,  i)y 
aeumaljug'6;         •  <  \  — ^''°%  ■ 

InfirmoTe^^susdit  jugement,  *avoir  le  jugemoul  ronda  par  la  Cpur  Sup^rieure, 
"  siogeant  k  Montr6al,  le  trontieme  jbur  de  decembro  1850,  avcc  dcpens  contro 
rintimo  sur  lo"'pc68ont  appel  ;  et  cetto  cour,.  procfidaiit  kj  rendhc  le  jugement 
que  fe  dite  Couf  Sup6ridura  aurait  dtf  rendro,  ddboule  la  dito  defense  au  fonds 
•en  droit,  avec  d<?pen8  contre  i'lntimi  ;  et  ordonne  quo  le  do8^ie^|  soit  remp  k  la 
dite  Cour  Sup6rioure,  siogeant  k  Montrdat*"       ,  '  -  /  "* 

4;  ^  <?.  ^oftw^ww,  Attorniea  for  A.ppella|nC 
Mmti  it:  Mncrtw.  At.inrn\nfnr,  R^apnndnnf 
'     P.R.  L.    V  ' 
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COUR  SUPE  RIEXmE,  1867. 


-^■' 


MONTHBAt.  saSBPTEMBEE  1887. 

C^am  Day,  J.,  Smith,  J.,  C.  Mondklbt,  J. 

\        No.8210. 
Jiig6 -Quo  1»  P«w«np«ot»  ^ta«t«»<«  «l<**  *!•«  •<*^f^ '**' ****"'• 

Le  Demandeur  eti  cltto  cause  fit  motion  le  17  Septembre  1867,  pour  p6remi^ 
tion  d'iuBtance  suivant  IH  pratique  ordinaire  suivie  en  p^reil  cas.  Cette  motion 
ayant ' kik  conto8t6e  pai  les  ^andeurs,  fut  prise  en  d6hb6ro. 

Le  30  d«  mfemo  moi&,  la  cour  accorda  la  motion  avec  d6pens.        ^ 
^  T./.  J:  Zoranjfer,  piurlesDemandeurs.  ^ 

Lafremye  &  Creasi,  t>our  Ic  D6fendeur. 


(ONTBEAL,  80  SEPTEMBUB  1857.  . 

Coromi  Day,  J,  Smith,  J.,  C.  MoNDBLBT,  J. 

•  No.  m 
Chapman  v.  4r  wlyien.  f 

Juir«-Oucl«P<!«iiptiond'in.tince  doit  6tre  «!cord6e  Jlecertiflct  du gwfflw.de UceMtionjto 
''t;2S^rCi,  Plu.de troisAs.  extndt  de.  r6gi^delaCo«r,  nonob.Untl.non.pn. 
duction  d'une  pMtle  dU  doMiW  quJIest  adir6e.  et  ce  a»ec  dtpens. 

1  Lorsque  le  D6fendeur  en  cette  cause  fit  motion  pour  peremption  d'instance, 
e  Demandeur  s'y  objecti,  en  all6guan%que  curtains  exhibits  du  Demandeur  qui 
formaientpartie  du  dossier  n'6taient  pas  devant  la  cour,  etant  adirds  depuis  nn 
certain  lapsde  teflips ;  que  16 Demandeur  n'avaitpu  proc6der  par  suite  del  absence 
de  ces  papiers  qui  6taient  tree  importanU,  que  la  pert»  de  ces  papiers  ayait  arrfitfi 
le  cours  de  la  p6remption  et  que  la  Cour  ne  pouvait  accorder  la  motion,  3  Carr6 

let  Chauveau,  page  395.,  quest.  1420.  „      .  ,  :,       ,  .  ,      j 

Le  D6fcndeur  produisait  le  certificat  ordinaire  du  greffier  tir6  des  rfigistres  de 

la- Cour.  .       .    .  ,.,  ,  .     flit  j»„ 

La  Cour  en  accordant  la  motion,  a  malnt^nu  le  principe  quil  luisuffltda- 

voirle  certificat  du  greffier,  sans  6trc  tenu  d'examiner  lo  dossier  et  que  la  p6- 

remption  est  acquis^  dans  un  cas  semblable.  La  peremption  fut  d^claree  acquise 

avecdepens.  /  '=>  '  . 

^etAwnc  ft*  dWKw,  avocats  du  Demandeur.      ,  ^ 

E.  &  &.  Lajlamme,  avpcats  du  D6fcndetfr.~       ^^ 

'      — — —  .^  ^  ^ 

,^.  MONTEEAL,  30  SEFIBMBEB  1857. 

'  Coram,  Day,' J.,  Smith,  J.,  C.  Mondeli^J. 

,   /'^  .    •       i^  "No,16J5l        '      .■■■..•■;.      / 
:  y'""    '9''     ■  .       Gore,\.  Gugy.     ■;  "  •;■  ;      ..■-■.■■^    ■ 

JugtS  :-^ue  la  p6r6mption  d'instance  doit  6tro  acoordfe  avec  diSpens. 

En  cette  cause,  le  demandeu*  pr6tendit :  que  la  peremption  ne  devait  pas  6tre 
accord6e  avec  depens  et  ^  I'apfoT  de  sa  pretention,  il  cita  les  autoritfis  sui- 
"vantesT""     '       ~~  .  :  ••■        ~~ 


..'i 


/  ■■■  ■ 

/  f  ; 


1867,  pour  p6remp- 
cas.  '  Oette  motion 


iw. 


Siefller,  de  U  oeMation  de 
;  nonobsUuit  1»  uon-pro> 

tmption  d'instance, 
I  da  Demandeur  qui 
itit  adirds  depuis  an 
)ar  suite  de  I'absence 
papiere  avait  arrdt6 
r  la  motion,  3-Carr6 

tir6  des  rfigistres  de 

!  qu'il  lui  sufflt  d'a- 
lo^ier  et  que  la  p6- 
fut  d^claree  acquisc 


on  ne  devait  pas  6tre 
ita  les  autoritds  sui- 


COUR  SUPERfbURE,  1887, 


Pothier.T.'?,  p.87.  . 

Ancien  Denigart,  Vo.  Peremption,  No.  12.  , 

Lamoignon,  T.  2,  p.  215.  ', 

Car>6  A  Chauyeau,  T.  3,  p.  442,  suj^l'art.  401. 

St.  Prix,  Proo.  civile,  p.  352. 

Rapport  des  decisions  du B.C.,  T.  6, p.  07. 

Day,  J.  La  pratique  dans  le  District  de  Montreal  a  toujours  6t6  d'accorder  la 
peremption  d'instance  avec  ddpens  et  nous  devons  en  accorder  les  d6pens  au 
Defcndeur.  • 

Cherrier,  Bofion  <k  Dorion,  pour  le  Demandeur. 

^.  Car/cr,  pour  le  D^endeur.       '  ■         ■'<.'.,■ 

P.  B.  L. 


/ 


MONTREAL.  80  NOVEUSRB,  1856. 

Coram  Day,  J.fSMiTH,  J.,  C.  MoNDstBT,  J. 

X'         '^"^  Joteph  V  OtteU. 

^^    ^  Rapport  d'arbitrkb. 


"^^S'^I^Si;:"*'^'"  "*■""*  ''^'''^'  "^  "^  Pn>uvo  tctimonW.;  Io«,«o  pa, .«!. 

1^  Demandeur  par  cette  action  all6guait  I'existence  d'un  rapport  d'arbilres 
rendu  en  sa  faveur  et  basfi  sur  un  compromis  passd  entre  lui  et  le  D6fendeur 
,    Par  ses  exceptions  le  Defendeur  alieguait  entr'autres  nullitfe  k  I'encontre  de  ce 
rapport ;  que  les  arbitres  avaient  refuse  d'entendre  ses  temoins  et  qu'une  inius- 
tioe  manifcste  avait  6te  commise  envers  lui  en  consequence  de  ce  refiis 

A  lenqnate  le  Defendeur  product  un  des  arbitres  pour  administrer  devantla 
Cour  la  preuve  do  cet  aliegu6;  mais  le  Demandeur  «>  6tant  object  et  le  iuee 
pre8,deptaux  enquMes  ayantmaintenul'objection,  la  question  fut  plaidee  devani 
la  Cour  sur  la  motion  du  Defendeur.  .  .  f 

/&im«oy  pour  le  Demandeur  cita:  V  '      ' 

Prdst  de  Royer,  Vo.  arbitre,  p.  79  &  80.  .%%* 

Wb:IVT.8,L.  19,§2,  D.Receptis.  jf^'  I 

Lib:  XI  T.  1,  de  rejudicat4.  s'    \ 

Caldwell  p.  77,  Gordon  v  Mitchell,  p.  100  &  1 11.         .  * ' . 

3  Moore,  p.  241.  .    v 

Strange,  p.  646.  *  ° 

No.  138,  Queen's  Bench,  Dole  V.  Dole.        '         '  '  =^'i 

Mackay,  contra,  "  ,  -       .  .  • 

Per  Curmm.-1\  est  hors  de  doute  qoe  la  decision  rendue  par  le  juge  aux 
seances  d'Enqu6tes  sur  la  difficulte  maintenant  soumise^  la  Cour,  est  cLle 
el  legale.  ■  ,         *         .. 

lA  partiequi  asu«comb6  sur'un  arbitrage  n'est  pas  recevable  ^  en  attaquer  la 
vahdite  par  une  preuve  orale.  Ce  rapport  d'arbitres  est  concluant;  ilZstate 
que  les  arbitres  ont  entendu  les  temoins  des  parties;  en  sorte  que  I'authenticite 

qudcomporte  tie  peut  pas  etredetruite  par  une  simple  preuve  contraire. 
Uavid  d'  Jiammy,  pour  le  Demandeur. 

Mackay  <k  Austin,  porfr  le  Defendeur.  '      ' 


Motion  rejetee. 


(P.E.L.) 
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SUPERIOR  COURT,  1857. 


■  1. 


MONJTREAL,  jIoih  MAY.  1887. 
Coram  Day/'j.,  SsifrH,  J.,  Mondklet  (C.)  J, 

No.  281. 
Wilton  V.  MorriiAnd  Ravaria  Plaintiff  par  reprite  iT instance. 
[eld.  that  in  an  action  of  dama«4  for  iMimonal  wrongn.  Instituted  in  tiio  Superior  Court,  where  JudB. 

inont  Ih  rcnderud  for  iliu  r^-i '■"»'"  '■ * •■ ■-    •       '•    •  -       -  •oi«j..ug 

Clniult  Court. 

The  f;.ct8  of  tliis  imJlmvo  already  been  stntecj  at  page  237  of  the  Lower  Canada 
Jurist.     The  riainliffi  having  bioiiglit  his  action  qf  dainjiges  for  £1,000  for 
personal  wrongs,  and  obtaining  judgment  for  £10  and  costs  in   the  Superior 
Courf,  had  his  bill  of  costs  taxed  by  tlic  prot'ionotary  against  the  Defendant 
,    Wicording  to  the  tarfft  of  the  Unw^t  A-lass  of  actions  in  the  Superior  Court.         ' 
Torrance,  for  thi^Dofendftnt  moved  tj.e  Court  in  the  'succeeding  terra  (May 
1857)  to  have  the  taxation  revised  and  si-t  jinide  dn  the  ground  that  by  the 
,     Statute  12  Vic.  c.  38,  sec  82,  if  tlie  amount  reeovcrod  bo  such  that  it  might 
have  been  recovered  in  any  inferior  Court,  the  plaintiif  should  recover  such  costs 
only  as  ho  would  have  recovered  if  the  suits  ha<l  been  brought  in  such  inferior 
Court,  unless  the  Court  in  which  the  suit  was  brought  should  order  otherwise; 
that  the  judgment  of  the  Court  did  not  order  otherwise  ;  and  further  more  that 
the  tariff  of  the  Superior  Court,  (18)  provi<lcd  that  in  actions  of  damages  for 
^    personal  wrongs  (excepting  in  actions  in  which  the  Court  or  Jury  shalF  find  the- 
damages  to  be  under  forty  slrillinj^s  sterling)  "the  costs  to  be- taxed  as  of  the 
class  to  bo  determined  by  the  final  judgmerU.'  . 

Zofrenaye,  contra.  ,' 

i>ay,  J.,  the  motion  must  be  granted. 

La/rend^  d' Papin,  for  Vijantlff. 
.    Tofranced;  Morris,  for  Defendant.  . 

(F.  W.t.)    '  «\ 

\  ,.    .       ^: .    .,    •     _ — ., 

CAUSES  DfiClDfiES  A«VANT  LA  FONDAi'ION  DE  CE  RECEUIL. 
,"  ,,^  ,  -         MONT^AL.a3JUILLETl848. 

.     '  BANd  DE  LA  REINE. 

■   .■■.-•'■-■-  ^ 

^  Coram  Roll  and,  C.  J.,  Day,  J.,  Smith,  J. 

.  ■     No.  898.  ' 

'  Gale  y.  griffin,  Cur.  i(  Gale  Oppt.^  Sewell,Oppt.; 

•^V'Ql?ESTI0N  d'eNREOISTREMENT. 
Jug6  :-Quo  l-onrcgistremcnt  d'un  acte  durant  la  Misie  rdtillo  do  I'li Wtago  hynothdaufi  no  confAm  «, 

cun  dwit  d'hypothftquo  sur  IcolnU^  pwsjudico  des  autre,  cr^Sancier^onTcSr 
^  Gerrard,  un  desOpposants  sur  le  produitde  certains  imraeublcs  situes  dans  les 
coratds  de  Drummond  ct  Sherbrooke  en  franc  et  coramun  soccagc,  vendus  par 
le  8h6nf  eh  .1 835,  r^clamait  un  droit  d'hypoth^quo  remontant  k  la  date  de  son 
^  obligation,  19  mars  1818,  par  suite  de  son  cnregistrement  fait  le  25  fivrier  1836 
k  rencontre  de  Sewell  l»autre  Opposant  dont  I'hypothdque  dtait  de  mime  date! 
Seweli  contesjiait  cette  rficlaniation  sur  Ic  principe  que  par  la  lOe  et  1  le  Geo  4 
chapitre  8  §  2,  il  est  status, .«  que  tout  titte  emportant  hypotb^quo  sat  des 
"  terrcs  tenues  en  franc  et  commun  soccage  devait  6tre  enr^gistrd  dans  les  12  mois 


(P.  R.  L.) 


'  <M 


_^__/___COURDU  BANC  DE  LA  REINE,  1840.       '  267    . 

"  pofir  conscrvor  le  droit  Iivnothdcniro  "  m  «..«  i„  .■*      ,    ^  ~~ 

6t6  ^nrd.«isl..6  clans  l.s  dc^^frd    jHo  'co  le^"l     '"''  <!«  Gcmrd  n'ayant  pa»^ 

iner     UOnno««,.t  r„    IT   "^  '«  oi,  co  deinier  no  pouvait  nucuncmei.t  lo  pri- 

Buchanan  <C- ylnrfrms,  pour  Geirard.  T' —     ^     .^  ^^ 

Z'. Crij^n,  pour  Stiwell.  - 

NoTr— Autorit^s  citdes  par  la  Oonr  • Hon  ,i„n      ^       ,,.  ei 


Okie  « 
Orlfflq. 


BANC  I)E  LA  REINE,    ' 
MONTREAL.  16  AVaiL  1849. 

Jomm  RoLLAND,  a  J.,  Day,  J.,  Smith,  X' 

i  N0.2121,  '^ 

^fil>vre,  Sf  Ux.  V.  Boyer.  ; 

Jug<!:-Q.,e  dans  unodcmanJc  pour  complement  dclaWritimo  it  fa„^f„„l  .    , 

quellcs  les  bicns  donn<!<^6taicnt  assHJottis.  '   «>W»^o.  il  tout  tonir  compte  des  chargeo  aui- 

La  declaration  des  Deman^eui-s  allegne  les  fiut  suivants  •      - 

lo.  Mariano  entro  Joseph  Boyer  ot  Marie  M.  Goyer  le  ler  octobre  1781. 

To  oirr\    P'"^'""\^^"^  -""""Sfe  il«  avaient  acquisdes  biens  considerable; 
^^3o.  Que  de  leur  nmnagc  sont  nos  deux  enfants  le  p6fendeur  et  M^M. 

40.  Quo  la  DcmandoH.sso  est  la  fille  de  la  dite  Marie  M.  Boyer  ,na^?^  Ucan 
Dabin  et  sa  seule  lioritiere  et  qu'ellc  a  marid  le  Demandeur  " 

60   Qne  lc8  pore  et  ni6re  d„  Defondeur  sont  decides  laisiant  pour  lours  h6ri- 
tiers  le  D6fendeuV  et  la  Demanderesse  leui  petite  fille 
^^60.  Quo  do  lour  vivant  i Is  avaient  dispos6  par  donation  en tre  vife  au  pro-  ' 

7o.  QuosileMitspdreet  mero  du  Defendeur  n'eussent  pas  diano.A  A.^ 
P  us  grande  partio  de  leurs  biens-rileubles  et  im^eubles  par  dra^?:!  -ife 
ct  no  amment  par  cetto  donation,  la  massede  lours  bjens^  leur  diet  sf fo  a 
mont6e  au^oins  ,  la  sommo  do,26.895  ^  e.  sorte  que  la  D.^^^^ 
nant  i  lour  succession  par  representation  de  sa-^oro  aurai^dW  ^^^ 
part  h6riditaire  13.447  fis.  inLi.  ..  i„  t..,„„.,    T'*'  T^'^  ^*  avoir  pour  sa 


),i^ 


.'•» 


parth6nd.taire  13.447  frs.  10  sols  et  le  D6fendeur  Wille  son^me. 
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8o.  Que  868  aycux  n'ont  dorin6  par  actos  entro  vifs  &  oa  more  quo  la  valour 

do  425  frs,  .  ■<  .  ^       ' 


^  Oo.  Quo  la  DcmandercBse  n'a  rien  rc<;u  de  lours  8UfceR8ion»  qui  so  trouvent      i 

6pu jSoes  par  les  donatujni  qu'ils  out  faitcs  au  Difendeur.  "     .  . j]^*  Ll 

10<..  Que  la  DeiHJindprfsso  Boruit  Men  fondtc  A  avoir  l«  cninpkMnent  do  "la    T 
lugitljino  quejuj<$i  lui  accordo^uT  Icut^  biei.s,  laquolly  logitimo  consiHterait  en  la 
aoimiic  de^^8  frs.  15 sols.,  aiu-ion  cours  C'tantia  rtioiti6  do  colio  do  lrf,447  fr?., 
lOsoh^  t,t  q,^i  convifiitl  do  deduiro  424  frs 

""^■^1  coMrs,  CO  qui  I.hhsc  0,208  frs.  15s.  ou  .£202  8s  111  fourant-./ohcInsioMS 
|ttte  deriJioro  souuiks  avoc  iiitoH't  du  dwvs  do  scs  ayiMix ;  m  nvicux  ri'aimo 
h  DOlLiuleur  vei.ir  u  un  eoniple  c-t  p«rta-c  tm.t  dcs  Liens  dvlaisses  par  so's  pfero/  ' 
ct  mc  e  q(re-  do  ceux  par  eux  doiiias,  et  alors/ payor  atix  d<}mm<Icurs  la  part  qui 
so  troi[ver«  lour  revcnir  pour  h  Irgitinio  do  l/i  Denianderos.o;  auquol  ooinple  et 
parta^r.,  d  sera  tern  dc  taire  rapport  de  t,/.,t  ,e  q.i'il  a  roou  en  avancement 
d'lioirie. 

Le  ]  >ofondeur  par  sa  [.roniiere  exception  pretend  :  quo  la  mure  de  la  Doinan- 
derosse  a  re.;u  beau(<ou|.  plus  que  sa  legitinie  ;-p,,r  sa  secondo  exception  :  quo 
la  (L.Jiation  du  30  juillet  1825  etait  uiie  V6ritable  vonte  par  les  char-es  qu'elle  lui 
iMip.)sait,.qu'il  n'a  re?u  en  tout  «pi6  i'sgo  12s.  Gd.,  et  .pio  la^nero  de  la  Deman- 
deresse  a  re^u  £854  Is.  8.K  en  sorto  quo  la  legitime  etant  le  quart  de  ees  deux 
Souunos  reunros,  savoir:  £358  IHs.  OJd  ;  il  s'ensuit  que  la  Don.andefesse  a 
reru  au-dela  do  sa  legitinio  et  est  inal  fond'eo  en  sa  deinando. 
^^^  1  )es  experts  ayant  etc  nonimos  pour  constalerdes  fails  avances  de  part  ct  dW 
^r^.  trepnr  les  parties;  firent  un  rapport  lavorablo  aux  pretentions,  du  DefendenrX 
(pii  iut  lidmologue  le  14  avriri847.  '  •  '\ 

,      Les  pi.rtics  ayant  ensuito  et6  ci.tenducs  ati  in6rite,  lo  jirgenient  do  la  Cour 
-  dobouta  les  Demandeurs  de  lour  action  en  cos  teimes:  "LaCour. ..      vlft  le    ' 
"  rapport  des  experts  liornologue  le  iJ^vril  1847 ;  eonsiderant  quo  la  do'nation 
.       "  fa.te  au  DefondcH.r  do  rin.n.eublo  par  i^tc  du  30  juillet  1 825,  dtait  plus  one-  ' 
"  Heiiso  que  ptofitable,  a  raison  dcs  charges  i^u.xquel les  il  s'otait  a^sujetti,  et  qu'.I 
"  i;e  doit  pas  Tjirc.  oblige  do  faire  rapport  a  pai^^ago  ,lo  lit  valeur  de  cet  inuneublo 
"^e^  quo  la  J>..inandercsse  faisant  raj.port  do  ce\.ue  sa  mere  avail  re?u  en  dona- 
"  t.on,  couinie  \m^^  h  Defendeur  do  ce  qu^il  a\u  et  touci.e  dont  il  serait  tenu 
,;\(le  taire  rapp(^f,  il  parait  que  la  Demanderesse  li^i  aucune  reclamation  a  faire 
^^ir  legiumedans  la  succession  de  ses  aycux  matVncls,  a  debouto  ct  d6boute 
^4ife  Demandeurs  de  leur  action  avec  d6pens." 
.'^o-n'cr  d-  Jjorion,  po^ut  les  Demandeurs. 
-iiforenu  <£•  Lcblanc,  pow*le  Defendeur. 


:/^ 


0  quo  la  valour 
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MONTRBAL,  ts  OCTOBBB  IW^. 
Coram  RoLLXND,  J.  a,  Dav,  J.,  Smith,  J. 

No.  898. 
^whtr  yt,  Fomtrtt. 

LcgPomamleiir  ayant  acquis  le  24  ftvril    ifti-j    ^        .  . 

i;30  par  .„,  fl  dL  .  4.1  tut  ilast  T""^      !""  'V  f*""  ""'  '  '"'»»  ^<' 

I.  a  Pie™^ ,.  .„ ,  j;;;!:  'It.?:"^  ^:;:'  :i:  is  --  -*■ » 

«cor.pI„id6„„„7u„tl  1'"^".'  'r*"  ™"'«»'«-    U  Defender  .V.U-   , 

et  ktO.  ^  wsuiation  de  son  bail  pour  les  ann^es  1848 

Le  jugemeV  de  la  Cour  est  comme  suit : 

W.H..2«4,H<„.Ul..L4«i^,»p,„«lcUp,£,p.,.2„.  ' 


# 


"    i     < 


::? 


— -rr^ 


.  4       IVU.   _  . 
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.  Bonoliar. 

V. 

Fornoreti 
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996)  COUR  BTJPBRIEURB,  1850  A  1801. 

:--^ : -^ 

"  do  ies  vondours  6t&\t  mal  fond^d,  commo  leu  conclunions  pHnoa  on  m  d^cU- 
"  ration,  ot  que  lo  D6fundour  avnit  lo  droit  do  rotenir  posBossion  en  vertu  du  dit 
"  bail  ju8qu'j^  I'expiration  d'nn  termo,  o'eAt-&-dir^  do  I'ann^e  courante,  quo  los 
"  excoptions  du  D6fendeur  plaiddos  k  cot  6gard  ieont  bion  f<rad6e8  on  droit,  a 
**  d6bout6  ct  <16boute  lo  Domandeur  do  ion  aoticm  avco  d6pen8,  nauf  t«l  autre 
"  rccours  que  de  droit."  ] 

Mont'uamhert  et  Hartley ^  pour  lo  Demandeur.  1  ■ 

Cherriar  et  3orioR,  pour  lo  D6fendeur.  i      * 


\  •■ 


'  COUR  SUPERIBURK. 

^  HONTBEAL,  14  JANVIER,  I8SO. 

^  ^  Coram  Day,  J.,  Smith,  J.,  Va»fkl80W^,J.        ' 

No. 806.    '-!  ■      ,' 

Turgeon  V.  Hogut  et  al. 

Jut^r-Quo  la  ilgnlfloation  dci  intorrogatoirM  *ur  fUUet  artlolM  Mte  mi  domictlo  du  DOfsndeur  e«t 
Hufllianto  vt  n'«  pM  beaoin  d'dtro  (kite  4  •»  penonne,  it  le  writ  d'aaiigtiation  lui  a  4M  alitnifld  per. 
•onnellemont. 

Cotte  cause  fut  rapport^e  le  2  juillet  1849.  La  signification  du  bref  et  do  la 
declaration  avait  6t6  faite  le  18  juin  1849,  aiux  Ddfendeurs.personnollement; 
les  Dofendeurs  firent  d6faut. 

Pour  prouvcr  certains  fitits  alldgq^s  dans  la  declaration  du  Demandeur,  ce 
dernier  fit  6maner  une  regie  pour  interroger  les  Defondours  sar  faits  et  articles 
qui  leur  fut  signifide  avec  les  intcrrogatoires  le  19  Dicembro  1849,  savoir:  k 
I'un  d'oux  personnclleincnt  ct  au  domicile  de  I'autro ;  et  lors  de  son  rapport,  lis 
iiirent^ appelds  pour  y  r6pondre  ct  firent, encore  ddfaut.  Ces  intcrrogatoires 
furent  tenus  pour  confesses  par  la  Cour  qui  r^ndit  jugetotent  en  favour  du  Deman> 
dour  contre  les  deux  D6fendeurs  en ,  ces  termos :  "  La  Cour  considerant  quia 
(( les  D6fendcurs  ont  neglige  de  comparaitre  et  de  repondre  aux  intcrrogatoires 
*'  su^-  faits  et  articles  k  eux  dAment  signifies,  declare  les  dits  faits  et  articles 
"pour  averes  et  rcconnns,  en  consequence,  etc     Mfk 

Lafontaine  et  Berthelot,  pour  le  Demandeur. 

Vide  Massue  v.  Chaus^ee  B.  R.,  et  Hinchli£fe  v.  Gordon,  T.  Inf.,  decide  le  9 
Decembre  1847. — R'oUand,  J. 


'  OOtR  DB  CIRCUIT. 

>*;  MONTREAL,  so  JUIN.  1801. 

GbraOT  Bruneau,  J.  C,  EoB.  •, 

No.  1060. 

Malo,  Dtnumdeur,  v.  jidhtmar,  Difendemr,  et  la  Mmque  du  Pet^Ie,  t.  s. 

Jng« .— <iae  le  Hlalre  d'uii  eomiid^  non-^u  an  Jonr  da  I»  aignifloatloii  da  la  laiaia^aTM,  est  insaUo- 
■able.        \   -  -    ■      " 

-,■■■'.  .  ■    ■  •■         .  ■'■•?       ^  --:—-.  ■        :.r- 

Le  Demandeur  ayant  fidt  emaojer  u|n^  saisie-arrdt  iigrds  jugemei^  poni 
saisir  tout  le  salaire  qqe^  gagnait  le  Defendeur  k  la  Banque  du  Peuple  comme 
commis,  et  la  d^chral&on  de  la  banque  fiusantToir  qu'&  Pigpoqae^eJjLsigiDificar 


Inf.,  d6ci(16  leO 


,   C50UR  SUPERIEURE,  1888. 
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Jion  du  wri^  die  ne  lui  dovait  que-jCT  5,. ;  m«»  qu'elle  lui  dov.it  ubo  .ommo 
conte.U  «u  Dornandeur  lo  droit  d'obtonir  au-del4  de  la  dito  .omme  de  7lZ 

V.do  Anc;  D6ai«.rt  Vo..  gage^  Na  11,  Vo.  iai«i«-arrdt,  No.  96.  "quo  & 
"g-ge.  deB  domoHtiqucB  Hont  .ai.i«,ablc«  quand  ii.  .ont  6ch«L«  et  No  aJ 
Lo  jugomont  do  la  cour  ct  inotiv6  comino  ...it :  , 

"  La  Cour,  partio.^  ouie.  «,r  los  r6pon«o«  en  droit  fil<ie»  par  lb  Demandeur  anr 
cxcepuonsperemptoiros  flU.o.p,r  lo  D6fonde«r ;  con  J^rant  nr  e,  JaZ 

^  ce  IX  qu,  n  6t«,ent  pa«  6chus  alom  no  po..v«ient  6tro  Bainis  et  nrr6t6«-on  Jtu 
"dudit  bref,  leaxlita  salaircB  n'dtaiont  «w  encoro  alors  d6»  •     'li     Ja  i 
"  r6ponBe»  en  droit  a..x  exception,  du  D^dok"  ^  -g  <l6bout6  le. 

/*.  i?.  Zcf/r«jayfl,  po.ir  le  Demandeur. 

Cherrieret  /><wion,  pour  le  DAfendour.  ^ 

^  COUR  SUPfiRIEURE.  "' 

MONTBBAL,  20  AVEIL.  1863. 

Ci)/a»»  Day,  J.,  Smith,  J.,  Mondelet,  J;' i 

No.  901. 
'  Dilard  V.  Pari  et  Ux.  ? 

J^iquolalolc««no««i«<„oiwtp«p^,ede„otreDrott.  .         ' 

'  _  y«f «»  du  Demandeur,  signifi^e  lo  ler  avril  1862,  6tait  dirigfie^contre  le. 
T^  l--nnolIe.nont  com»e  l^gataires  uni^rsels  do  tmSv'^t 
du  SouLgny,  qu'hypoth6cairement  comme  d^tonteurs  et  vo^i^r^rs^Zi^ 
jeubie.vpndu  i  ce  dernier  par  lo  p^ro  du  Demandeur  VO^TuZiZ 
de  CO  dernier  dans  le  prix  do  vento  do  cet  immeuble  Le  rnJ»i  ''^7'**"^ 
^16  pa886  lo  4  Mai  1811, Igr  Mtre  Ls  Gu7 NP  .  .  ^''rf¥''  ^«"'«  ^^"t 
«i»A*  u  ^A  A  J  r.  .  ^"^  "^''^®-  ^-  ^"7.  N.P.,  et  le  prix  6t«t  payable  aus- 
t  ?  '^1,  "  Fran^oislffilard,  qui  out  lieu  le  19  Janvier  1820.  ^ 
Joaepb  D61ard,  lo  Deraandcur,''6tait  rcpr68ent6  par  son  curateur  vA  -n^ 
^Wjocetto  province,  nonWr^^^^ 

nrLT  f  °""''^'  '\'  ©^fendours  opposSrent  la  prescription   de  30  ans.  et 
F6te  diront  que,  nonobsUnt  que  lo  Demandeur  avai^oint  Ltion  hypotS^     . 

Zaide!"  ''  '*  P'"''P'°"  *""*^""'«   *^"*  -/'«ff«t  d'^ndtu 

2)omn,  pour  le  Demandeur,  cita  los  autorit^s  suivantes : 
Deapelsses,  T.  1,  p.  84,  2nd  col. 
Dunod,  des  PresoriptionSj,  p.  208. 

Pothier,  Trait*  des  Hypothdques,  T.  6,  p.  472  et  473     ,  ' 

Gnypt,  Wp.,  vtrho  HypotWqteB,  T.  8,„ff67.  \  '         < 

Bretonnler,  Qnesi.  de  Droit,  T.  2,  p.  241.  ^ " 

Bwnage,  Trait*  de  raypotMque,  p.  96. 
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COURSUPERIEIJRE,  I6ft3. 


Argon,  da  U  Pmerlption. 

Ferrlire,  0.  0.  T.  2,  p.  383,  No.  7. 

Loliel,  T.  3,  p.  78,  rtrgle  10.       ,  .  r*" 

Lo  Mftltre,  p.  104.  ■''^'' 

Baequat,  DrolU  do  Juitice,  ch.  31,  No.  7»<ot  iuItadU. 

LaurWre,  T.  1,  p.  380.  , 

Bourjon,  T.  3,  p.  B08. ; 

Clto  Dupleiiii,  Le  Brup,  Basiet  et  Bacquet. 

Denliart  (ancien)  vtrbo  Preicrlption,  Noa.  01  et  02.  , 

RouH«cau  do  Lacombc,  vtrbo  Proscrlplion,  §.  2,  No.  1. 

Uorlin,  Rep.,  vtrbo  Hypottidque,  luct.  1  i  Xlll. 

T.  Ptltitft  pour  lo»  l)tifendeur^  pr6U'iiilit  quo  tou»  loa  arrftw  rondus  wr  la 
matioro  avaiit  rannie  1003,  6poquo  do  In  cr6ation  du  consoil  «up6riour  do 
Quebec,  rcjt'ttaiont  la  loi  cum  notiisimi  ct  iw  reconnaiMaieiit  pas  la  prescription 
do  40  ana  quo  lo  Doinaiidcur  soutoiwit'fttro  la  seulo  quo  dans  lo  cas  actuol,  Ics 
D6fcndour8  auraient  pu  invoqucr. 

La  Cour  adoptant  les  pr6tontions  des  D6fundeu(^  roiidil;  son  jngoraont  dans 
les  tcrmcs  suivants : 

'  "  The  Court  having  heard  tho  partio*  by  thoir  Counsel,  upon  tho  nnerits  of 
"  tliis  cause,  having  examined  the  proceotlings,  proof  of  Record,  and  having  deli- 
"  berated,  considering  that  by  law  the  action  and  right  of  action  personal  and 
•♦  hypothecary  of  tho  Plaintiff  was  extinguished  by  tho  prescription  of  thirty 
"  years,  and  that  no  other  or  greater  tinao  is  required  by  law  for  tho  extinction 
♦'  thereof  by  prescription,  maintaining  tho  exception  of  tho  Dofondahts  in  that 
"behalf,  doth  dismiss  tho  said  action  vrith  costs." 

Ckerrier,  Dorion  et  Dorion,  \>o\xt  \ii  Demtini^r.  -_ 

Pe/<(fr  f/ .Bourrft,  pour  les  D6fendeurs. 


s  MONTREAL,  22  MAI,  >854. 

Coram  Dav,  J.,  Smith,  J.,  C.  Mo>jdelkt,  J.  :^.. 

No.  VM. 

Mountain  vs.  Lionard  et  al. 

Jug6,— que  l'acqu6reur  k  tltro  gingulior  prnit  expulsor  lo  locatalre  bkA»  tut  ftvpir  doniMS  oong& 

^  Le  0  juillet  1853,  Narcisse  Provost  vend  au  Demandeur  papicto  notari^,  uiic 
terre  situ^e  k  St,  Martin,  alorg  en  la  possession  du  Defepdeur  L6onard'commc 
.    locatairc  du  vendeur  en  vertu  d'un  bail  k  fermo  re^u  lo  11  avril  1853. 

Co  bail  avait  6t6  fait  pour  3  ans,  k  compter  du  ler  mat  1853,  k  la  charge  par 
le  fermier  de  faire  k  ses  frais  tous  Ics  travaux  relatifs  k  Pagriculture  et  chacune 
des  parties  au  bail  devant  fournir  la  moiti6  des  graiins  ot  denrdes  et  partager  le 
produit  entro  ellcs. 

Par  I'acte  do  vento  le  Demandeur  devant /ivoli-  la  jouissance  de  cetto  terre  le 
29  septembre  1853,  fit  notifier  Leonard  par  6crit  le  23  novembre  1853,  de  lui 
en  livrcr  la  possession. 

Le  Demandeur  en  all6guant  les  faits  ci-dessua  6nonc68 ;  declare  "  que  par  la  loi 
"  du  pap  la  vente  a  eu  Teffet  de  r^soudre  ou  rendre  resoluble  le  bail  k  ferme ;  et 
"  qu'en  outre  aux  terroes  de  son  bail,  Leonard  s'est  Bouimis  k  cette  Eventuality." 


COUH  SUPEUIEUUE,  1864. 


379 


a6  n'Mt  pat  corjform«  ku  l>ail  qui  ne  contiont  auoune  clauM  do 


(Co  derniflr  m\ 
oette  natuM.) 

U  fermior  av^Jt  li»r6  uno  partio  de«  Ii«,«  lou6t  m  DomanUour  pour  y  fairo 
«»  tmvaux  d'«uton.no,  mai,  «5  rofu-ait  A  lui  livrer  |„  rcMant  '^ 

rar  ^  cpnclu«ion«  lo  Donmnduur  domando  la  r6.iliatbn  du  bail  et  k  co  nuo 
Uon«rd.o.toxp«U,  U  vendour  Pr6v««t  avait  au«l  6i6  mi,  on  caul  p^ 
voir  diro  et  ac^jugoi^  la  r6»iliation  du  bail.  .    "  ^  ^'" 

Lo  I)6fon(iour  lAjonard  ptaida  una  iWonno  on  droit  qui  "fut  ronvnvA«  „f  „ 
exception  fo.ul6e.u^  CO  quo  "Ieco„g6do  «,n  bail  au^i    d        "ill  r^ 

29  Jum  18J3,  ot  ^u'd  ne  pouvait  pa,  6tro  oxpu!s6  durant  I'ann^o  couranto  ot 
Sana  indcmnitp  pour  |o  roHtant  do  «on  bail.  ,  ««  couranto  ot. 

NarcisHO  Provost  no  oonto«ta  point  I'actiqn. 

Lo  jugoment  do  la  ^our  chI  motiv6  comino  suit :       ■  ' 

"  Con»id6ra^t  que  if  Domandour  a  fait  prouvo  dos  all6gu6s  essenticln  conto- 
nu,  dan,  ,a  d^jSolaratiOn,  ot  no„„n6mont  quo  dan,  le  „1  d'Octobro  1863  il 
est  cntro  ,ur  a  tcrro  ^ana  b^dito  declaration  dacri.o,  ot  y  a  f„it  so,  travaix 

rT  rrf  V"  '"*  ^^""'  «*  ^«  '^'^^  •»  -nnalLnco  ot  du  conl 
mont  du  I  >6ft,ndour  ^Leonard)  et  qu'en  consequence  do,  fait,  ,„ditaTr„ 
.  lo.    e  Demandeur  eul  droit  de  poursuivre  le  Difendeur  {Uomn\)san>  ui 

nue  "1    ^  'T  '^"f  ?''"'"'  "'•*  "'"=""  '''''  --  '"  Ji'  ^-'  <lo   o  «. 
nuer  Bon  occupa  .on  do,  heux,  eto .  au  prejudice  du  De.nandour,  ot  condamno 

lo  d,t  Lou.,  L6o,Ud  A  vuidcr  k,  lieux.  etc.  lo  tout  avec  d.5pen,  contro  lo  d"  t 

Lou.,  Leonard  o(^^uant,au_difeNarci„e.I>rovo,t;  con«ia6ra„t  qu'il  „'a  pt 

Car/ier  £■/ /?<.r/Af/k  poHc^le  Dcniandcur.  ^^-^ 

/o«e/>A  iPa/)iw,  pouV  les  Dafendeur,.  •' 


Jug6;  quo  la  renoncistion  h  Is 
en  8(;paration  do  blous. 


MONTREAL.  30  DECBMBRB,  1854. 

AT,  J.,  Smith,  J.,  MoNDELET,  J. 

No.  428 
Sinfcai,  ^ppelante,et  Labille  et  al.,  Intimit.- 

mmu«^nt6  dOitiont  l„,|„ude.  «,t  uuo  «x6cutton  viable  de  la  „utonco 


L'Appelanto,  Dame  Henfiotto  Sendcal.  avant  6t&  nnrtisi,.;„;«  „ 
avcc  son  mari  S6raphino  Giraldi,  par  lo,  mil  ST       T""'"""  """"""* 
chandises  vendue,  et  livr^e,  par^uV  4  Gi  Zi^  ^  T"^  ^"  '''*"'"^'  "«'- 

J  oppo,a  ,ootto  do.:::^  ^^^^^ir:^::^^ 

all  g«a  avoir  6t6  bion  et  dftmont  cxocut^e ;  ot  k  IWrdo  ^2!!  !,?"'"' 

du.8.t  sa:  renonciation  notande  et  dflment  insinu^o.  Z  Zl   ,    •    '      "  ^"^ 

d6anant|actod<(la;producL  do  oette  rol^  dlT  Z  ^^T '"' 

.u.d.p.„sde.^e4s6paraUondebien,et^ 

6n>an64  la  reqn^t*.  deXvocats  distrayant,  et  du  procfis-verbal  do  sTlt      ? 

d'une  partie  do,  meublos  du  mari  pouJ  le  paiex^on'  dTfrlu  11':^ 


Mo^tata 
UooariataL 


'4i 


-  r  ■'■    .,  ■  > 


•  I 


Itbtlli 


•tiJ. 


fcrk*-*.*"*'*"*'"'''*'* 


v.. 


I"' 


tn 


CX)UH  BUPEUIEUUE,  1804. 


y 


«'  ^  ''^P%*^^^ 


v> 


Lm  Intim6«  pur  lotir  r^ponao  ipAcialo  prAt«nd»i«nt  qua  oetto  nnonoUtlon 
n'op^rail  piw  r«xAtuli«)n  «Ie  Ih  wntonco,  et  «jiieV,on(»A<ju«inmc)nt  olio  Auit  pncor* 
coiurouno  »voo  »m  6poui.  L«  (;<»ur  «l«t  (iircujl  (McConI  \\ij^  «l6g»nt)  MiopUnt 
!««  pr^icntiom  dm  Iiitim^it,  condnmnit  Dnmo  II.  ^|«A(tical  hvm  ioii  inari  k  payer 

tinoiitAiit  r6crBm6  p»r  Ibii  Intini^a.    8urJ'«ppol  int«ij(itt6  pur  Damo  H.  8«iiA- 
devant  Ik  Cour  8up6rieurfl,  lo  18  I)i6c«mbr«,'  18S4  ; 
j  Lafrenaye,  pour  rApi»elinit«,  pr*tendit :  quo  forwiue  In  fommo  n*MV»it  ■liounM 
l^pritoif  h>  exorcor  el  qit^'ullo  nvnit  Tononcd  k  In  €ominuna'ut6,  Ih  nentencji  6'Ait 
oaement  ex6cut6e,  et  ciU  ion  nuturit^*  HiiivftntoH : —  ^ 
Polhlcr,  Trnit6  do  Ia  Coininiui«ut6,  No.  810.     '  .  , 
\   Actet  do  notoci6t6,^.  328., 

Aot^  do  not.  du  28  Ao6t,  t702,  No.  II. 

Anc.  Don.  vtrbo  ■6paratbn,  N^p.  48,  (4rt,  80  ot,81, 

Oreffc,  No.  14.       •  ^         ^  _         ' 

Grand  Coinmentairo  do  FerriAro  Bur  Tarticla  224.  > 

Stuart  ot  Fiiot,  en  Appel,  0  Mans  1840.  -     - 

Diet  do  Droit,  verba  t^paration  do  bi<ju»,  p.  010  lAro  col. 
Arr6t»  do  Loufit,  lottro  8.,  Soip.  16,  Nok,  8,  p.  082,  4o  al.,  EcL.  de  1740. 
R6p.  de  Quyot,  w^rfto  86par»tion,  p.  400,  No.  41.  '    .    -     . 

La  Cour  Sup6riouro  par  son  jugemont  rendu  Fo  30  d^cembre,  1884,  "  »  main- 
♦'  tenu  l'app<;l  et  on  <jon»^auflnco  a  inflrm6  lo  dil  jugemont  avcc  dApens." 

Xfl/«nayce<i'a/»<n,  pouj^rAppolanto.-  ., 

->'Lthtant\i  Ca»»idy,  pour  los  Intiin6B.  , 


et  verba  Rononoiiation  au 


t 


V     '       '     MONTBEAL,  88  JUIN  IBM.- 

ff^am  Dav,  J.,  Smith,  J.,  Mondblbt,  J. 


No.  806. 

LdUmdt  V.  RowUy  et  h  Battque  du  PeupU  ippoiante,  tl  LaFrenaye  et  Papin,  conterimt 

' .      le  rapport  de  diitribution, 

»  ,  »  .  •■  , 

PRIVILKOB,    FRAIS.  ^  '       f 

Jfos4r-Que  1<!*  f**^*  <^  ^  denutnde  ne  lont  pM  privil^^i,  ti  U  ortenoo  nScluiuio  no  l*Mt  pM;  0»  ' 
doivent  lulvro  le  lort  de  U  crtence.  * 

Par  lo  rapport  de  collocation  dre8s6  par  h  Protonotaire  -en  cotte  cause;  le»*j 
or^anciors  du  D6fendcur  ayant 6t6  coltoqtids  sur  lo  prpd^itdes  bions  immeublet 
da  D^fondeur  Rowley,  au  prejudice  dee  Demandeurs  p^fMstraction  de  frais  qi^ 
n'^taient  point  colloquys  pour  Icura  frais  oncovirus  ponr  par^enir  au  jugement 
final,  COS  demiers  contcst^rent  co  rapport  et  donoand^ront  k  ce  que  lours  fnos 
-4'aption  fussent  mia  en  ordre  do  collocation  comme  6tant  privil^gi^s. .  l» 
Demandenr  n'6tatt  pas  colloqu6 ;  \t  qn'il  6tait  prini6  par  los  autres  cr6ancien. 
La'Banque  dn  Feuplb  r^pondit  4  cetto  contestation  sur  le  principe  que  cos  fraii 
n'6taient  pas  privil^gi^a-  et  elle  produisit  plHsieurs  jugementa  qu'elle  aviit  I 
obtenus  contre  Rowley,  pour  faire  voir  quo  les  frais  faits  par  un^autre  ordancler 
#  poHr  parvenir  k  nn  j^gemspt  contre  le  D6fendeur  et  k  la  vente  de  sea  propri^t^ 
ii*avaient  pil  lui  profiter.  {     -^    '-    -  ^- 

'\  '     ■    ^T S    . ' "       '^.'  \    .■ 


*>'■ 


ikr 


Rononoiation  au 


Papin,  eonttitttiU 


mio  no  I^t  pM;  fli  ' 


•t.Vifyfc ; 


COUR  8UPEUIKUUE,  18««. 


Lm  Thm^ilmn  .nr  dLtraotioB  <k  (Vai.  .'.ppuyAHmt  mf  ie.  .Wclifon.  ron.luM 
P*;  "•  ^o-^-ui^Mur.*  k  y(16lK,o.  ,VicJ,  Orufn^aa  «<  #W<,-,  ,t  Diver,  o,.iH,M„tir 
S  L,  C.  Report!,  iMgfl  386,  ot  Ic  aotoritdn  qui  y  ibnt  oit^ca.  " Lt,  pr<Hur«ur. 
"  lont  privil*gf^  pour  Itt  p„i„mrtit  .lo  l«uni  iwil,.irc«  «t  >dnt  nr«fd/*a  4  tdua  1m 
"autre,  crdandor.  de  i«ur.  olienta.  2  vol.  Juiijoo  Civile  *fu  Jouw,  paw  $29 
No.  100»        •  ^  .,        '  ?~       » 

Ptr  curiam.    Con  fVnij  n'ont  jamaii  M  conaid6r«it  privil6gi6t,  ot  let  d4oi. 
.Ion.  clt6«-  «ht  v«ri6  coimid6r«b|o,f,cAt"dan.  loura  diipo.itiot.ii,  comma  il 
rwdo'do  .'on  convHihcro  on  oxamioant  lo.  jugomonU  qui  .ont  rapportik 
conteatation  out  nmvojr^a.  "    ,      ' 

Lafrtnaije  et  Papin,  pour  lo  Dcmandaur,        .  li     .  V 

Cherrier,  Dorion  et  Dorian,  pour  la  Banque  du  Pouple.  • 


MONTRRAL,  38  JOIN  d8M. 
i  ^<w«^'»  L)Ar,  J.,.  Smith,  J.,  MoNDELBT,  J.     V 

\  "'No.  1571.  ^ 

'     .      ^LtPailteurf.  Scott ttal  "  '•         .      .* 

»  .  I'KKSCHIITIOIC. 

Jug*,-2j^  |« pm<^rtp<<o«.  UaMi^  par  la  »  Fte^.  eh.4*mmtdM pr^ipHon,  «4«,/„„ 
^  Le  Deiandcur  pourauivnit  lo.  .D6fender<hos"commo  h6riti6r«.iie  f«u  Jamea 
Scott,  en  .on  vivnnt  Avocat  de-  Montr6ai,  ^ur  le  mdntant  do  cortains  ^molu- 

,    Le.  I>*fendoro«os  aj-ant^id*  la  prcwription  do  troi.  an.'^Atahlle  par'  la  1 2o 
vici.cli,44,  lo  Dorn«n(louryr6ponditendrort!  ■''  • 

"  lo.  En  autant  quo  le.  D6fondoro8«3.  .ont  te'nuea^'offrlr  lour  .erraent  &  I'anl 
"  IP  dejeur  Exception,"  . 

'  •^2o.yW¥utontqu'iI  n'oxisto  aucune  pre«cViptio«  abBolue  de  h  naturi  de 
I  collo  .hi^oqU<Jo,"  et  ulio  addition  pr6lirainaire  ayant  au  lieu,  lo  Dcmandeur  cita 
IrTTl'  ''*'T^'  P^**"  J6moritror,qu'ttne  telle  prescription  qui  est  de 
courte  durde  eat  fondle  .ur  une  pr6«,mption  do  paicmem  et  qiie  celui  qui  I'in- 
I  Toque  doit  offnr  d9  Von  purger  par  serraont : 

Diet  de  prt)it,  Fei^6rc  Vo.  prescription,  p.  681.  Ed.  de  1782. 
Ucombe,  Rec.  Juri.p.  Ed.  de  1769,  Vo.  prescription, p.  511. 
1  Lower  Canadl  Reports,  page  167,  S«,tt  ct  al.,  vs.  Stuart. 

«t  2'  vZ\  If  P"'*"P"°»  »"^«<l»6e  e.t  une  lin  de  non  reco^oir  absoluo 
etqu  aeuleffetd'an6ant.rle  droit  d'action.  Los  dispositions  d?la  12o  VicC 
ch.  44  no  peu^^ent  pa.  6tro  interp^t6es  autrement.    JUpon,e  en  droit  renvoyie 

^/«n^e  e< /»«/«»,  pour  le  Demandeur.  ~'  ^ 

Crot»JiBtfneroft,foMt\kDkiiixx^yxt, 
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COUR  DIABANC  DB  LA  REINE.  1845  &  1849. 


Coram 


lONTBBAL,  26  MARS  1845.  / 

;^LLAND,  J.,  Oalb,  J.,  Day,  J. 

No.  «2»l.  _      • 

Momielet,  v.  Power. 

BAMIK-GAOBBIK.  " 
Jug6  ^-Que  la  uiaie  par  droit  do  n4te)>eut  etie  exercdo  apr^s  lea  8  Jours. 

Le  Demandeur  ayant  fait  saisir-gager  los  biens-meubles  dc  la  Dfefenderessc 
12  jours  apr^s  qu'elle  eAt  quitt6  Ja  maison  que  lui  avail  lou6  le  Demandeur ; 
mais  pendant  la  durie  du  bail ;  il  fut  d6fcid6  que  la  Dfifenderesse  n'avait  aucun 
iutirit  k  e'en  pr^valoir,  et  que  quoad  l6  d^biteuft-aucun  d61ai  n'cst  fix6  par  Ics 
tcrmes  de  la  Coutume  dc  Paris  pour  I'exercico  do  co  privil6ge.  - 
•  Vide  I'article  171.  \ 

Tay/or  «£•  ^rfri/ey,  pour  le  Demandeur.    '         . 
Ouimet,  pour  la  D^fenderesse.  , 


y 


^/*      . 


:-    ••<-, 


,t' 


^7t;-' 


<  =  *-,        ^Armstrong 

Jag£ ;— ^d'an  DtSfeudiBur  peut  fi 
Ibrsquo  do  fait,  il  n^sidait  dai 


M(»NTEBAL,16  AVRIL  18*9.  ,  ^ 

Coram  RqitANDi  CJ.  J.,  Day,  J.,  .Smith,  J. 

No.  2170. 

,  Crochetiire  et  Crochetiire,  Opposant. 

casser  le  jugcmont  rendu  oontre  lui  par  dtSfliut  comme  abacnt, 
le  Baa-Canada ;  et  ce  par  uno  opposition  afln  d'annulor. 

Le  Demandeur  ayant  trt)tcnu  un  jugemcnt  par  defaut  contre  lex0efcndeur 
qui  fut  averti  de  comparatUre,  par  la  voio  des  journaux,  en  la  flftartigre  ordinaire, 
attendd  qjie  I'huissier  dans  son  rapport  du  Writ  d'AsMgna^ojfcaflBni^t  qu'il 
6tait  absent  du  Bas-Canada  /fit  sarsir  Ics  immeublcs  du  Dfifehdeur. 

Par  une  opposition  afit\  d'annuller.'^le  D6fendcur  cont6sta  la  vaHdit6  de  ce 
jugement;  en  alldguant  qye  sa  rfesidence  durant  le  proces  6tait  fix6  dans  le 
township  de  Somerseti  daW  le  district  de  Qu6bcc,  et  qu'il  n'avait  jamais  6t6  en 
aucun  temps  absent /du  Bas<Canada,  et  que  cons6qucrament  il  aurait  dft  6tre 
assign^  devant  la  Cour  du  Banc  dc  la  Roine  pour  le  district  de  Quebec. 

Par  CCS  conclusions  il  dcmandait  I'annullation  du  jugement  et  de  toua  les 
proc6de8  subs6queats.  *         , 

Le  Demandeur  /contesta  cettc  opposition  par  une  defense  an  fonds  en  droit 
qui  fut  renvoy6e  apres  audition,  attcndii  que  I'oppogition  a  lieu  en  faveur  des 
absents  par  les  dispositions  de  I'ordonnance  de  1785,  sec.  2  :  qu'il  n'est  pas 
nScessairc  a  I'absisnt  de  |i'y  opposer  par  requfete  civile ;  et  par  une  d6fcnse  alle- 
guant :  que  le  D6fendeur  avait  acquiesce  au  jugement  et  par  une  defense  au 
fonds  en  fait. 

f  L'opposant  Want  prouve  ses  alI6gations,  le  jugement  de  la  Gour  a  mis  toute 
la  procedure  auf  iidant  et  il  est  motiv6  comme  suit :  \^ 

^"LaCourapjIres  avbir  entendu  les  parties  par  leurs  avocats  aQ  m6rite  sur  I'op- 
position  afin  d'omnuller  du  dit  Defendeur  oppolant,  avoir  exar|iin6  la  proc^ure 
^t,pr6iife;-«t  an  avoir  ddllbdrd,  conslddrant  que  Ion  de  l^actiofi  iuieui6u  par  i»- 
Demandeur  en  laqucUe  il  a  obtenu  jugement  contre  le  D6fendeur  le  29  juillet, 
1846,  ce  derm^'h^tait  r^sidant  et  domicilii  dans  le  district  de /Quebec,  et  que  la 
pretendue  asBignation  par  .la  Gazette  Officielle  ne  pouvait  4f>nQer  k  cette  Gour 


19. 


■X 


a  D^fenderessc 
le  Demandeur ; 
6  n'avait  aucun 
,'cBt  fix6  par  Ics 
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SUPERIOR  COURT,  1867. 


211 


aucune  junsd.ct.on,  qt,e  par  consequent  ce  jugement  est  nul,  lo  declare  tel  et 
comme  non  avenu,  «  donne  au  D6fendeur  main-Iev6e  de  la  saisie  immobiliaire    ^™f^ 
ex6cut6e  centre  lui,  avcc  dfipens  centre  lo  Demandeur,  vft  sa  contestation  "  0«»»ietl««,. 

r     yondemelden,  pour  I'Opposant.  .,  ' 

i/iwm  f*  Jm«/ron^,  pour  le  Demandeur. 
(P.B.L.)  ^ 


MONTREAL.  27Tir  JUNE,  1887. 

Coram  Smith,  J.,  MoNDBLET,  (C.)  J.,  Chabot,  J. 
«■        •  -     No.711.  .  „  ■         .         .  . 

Oillin,  Appellant  and  (7M//<>r,  Respondent. 
Held,-That  a  paper  writing  undertaking  to  nay  A.  B  or  ft«.i.«.  . -W.-.I 

«-ha„aoneha.f.«.«..».u.„„ta7ro.Z^-nlirt;:,;?^^^^^^^^  -'«^-> 

SmUhJ.,  d^ssentiens  .-This  is^appeal  from  the  Circuit  Court  for  the  Mis- 
sisquo,  CrcuU.  maintaining  an  Jkn  instituted  by  the  llespondent  for  Ae 
recovery  of  a  sum  of  ,„oney  whifR.e.Appel|ant  undertook  W  an  instrument 
.  m  .vntmg  s.gned  by  him;  to  pay  to  one  Benjamin  Stevens,  on  Lare    one  h" 

CutlTr  '  TthT     '  ";  ?""•     '""  '''^'^"  ^"«  ^'""S*^*  >"  *»•«  court  biw  by 
Cutler  as  the  bearer  of  the  mstrument  in  question  and  without  the  produltion 

of  any  transfer  from  Stevens.     The  sole  question,  for  consideration  tWor   is 

whether  or  not  such  an  instrument,  which  is  not  an  undertaking  to  pay  in  money 

rlof'ir-  t  ;'"'"  ?"""''^  "^*^'  ^'^^  ^^  'egaUy  payabl/Jthe  W 
thereof.   I  thmk  it  can  and  am  consequently  of  opinion  that  the  jndglnentbfthe^ 
ccnirt  below  ought  to  be  confirmed,  but  unfortunately  the  majority  of  the  judi^g 
k  retried       '"''  "'  "^  "  *^'^^^^"*  °P'"'*^"' «"^  t'»«J"V'"ent  will  therefore' 
Mondelet,  (C)  J.,  for  the  Court.    The  whole  question  is,  whether  or  nol  the  ' 
p  per  wntmg  declared  on  i„  the  conrt  below  is  a  promissory  note,  and  therefore 
susceptible  of  being  transferrqd  by  mere  delivery.    On  reference  to  Story  on 
promissory  notes,  §  17,  it  will  be  found  laid  down,  that  "  if  the  instalment  be 
a  promise  to  pay  money,  and  to  do  any  other  act,  or  a  promise  to  do  any  act 
and  not  to  pay  money,  it  is  not,  in  the  sense  of  the  Commercial  Law  a  nm 
missory  note  and  it  is  not  negotiable,  and  does  not  enjoy  the  commo^  privi- 
leges applicable  to  such  negotiable  paper-    *     •    •     "So,  a  written  promise 
for  the  dehve^r  or  payment  of  merchandise  or  chattels,  or  other  things  in 
^  their  nature  susceptible  of  deterioration  and  loss,  and  variation  in  qualily  or 
hS'-r/"**  ?  ""t"^  promissory  note."    Applying  the  doctrine  therefore  as 
here  laid  dowii  to  the  present  case,  it  is  quite  plain  that  Cutler  the  Respondent 
had  no  legal  tide  to  sue  on  the  instrument  in  question,'  and  that  the  judgment 
oftheCourtbelow  must  consequenUy  be  reversed.  J    s    ^  " 

Judgment  of  the  Circuit  Court  reversed,  and  action  in  the  court  below  dis- 
missed 'With  costs. 


"iW 


■^ 


,11, 


TSmeaHTHallwan,  for  Appellant. 

M.  Doherty,  Counsel. 

A.  th  O.^BoberUon^  for  Respondent. 

(8.B.) 
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SUPERIOR  COURT,  IBHI. 


MONTBBAL,  «th  JTJNB,  1887.  -'^y- 

Coram  D*y,  J^  Smith;  J.,  Mondklet,  (C.)  J, 

■         '      t  No.  M87. 

Attoell  vs.  <Ae  Western  Assurance  Company. 

Held,  tl»t  the  condition  u»ually  endorsed  on  Pollclo*  of  In«ur»nco  respecting  double  Insurance,  wUl 

"       be  held  to  be  waived  on  the  part  of  the  Company,  if  tholr  agent,  on  being  notified  of  &uch  double 

Insuraifce  after  thtfire  make  no  specUlo  objection  to  the  chdm  of  the  assured  on  that  ground. 

This  \ya8  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict  had  been 
rendered!  agunst  law  and' evidence.  „    •      '  > 

The  Plaintift's  action  was  brought  on  a  Polipy  of  Insurance  agajnst  fire,  to 
recover  the  sum  of  JCSG  ISs.  3d.,  as  the  proporticm  of  loss  due  by  the  Defend- 
ant, in  conjunction  with  the  London  and  Liverpool  Assurance  Company,  on 
the  destruction  of  the  Plaintiff's  ftock-in-txade  by  fire. 

The  Defendant  pleaded,  that  the  policy  of  Insurance  was  made,  subject  to  the 
following  Special  condition  endorsed  thereon,  viz :—  "That  notice  of  all  previous 
«  assurance  upon  property  assured  by  this  Company  shall  be  givei^  to  them,  and  en- 
«*  dorsed  on  this  Policy,  or  otherwise  acknowledged  by  this  Company  in  writing,  at 
"or  before  the  time  of  their. making  assurance  thereon,  otherwise  the  Policy 
«  subscribed  bythis  CSIfipJipy  shall  be  of  no  effect ;  and  in  ease  of  subsequent 
"  assurance  on  property  assured  by  this  Company,  notice  thereof  must  also  be 
"  given  to  them,  to  the  end  that  such-  subsequent  assuraflte  may  be  endorsed 
"on  the  Policy  subscribed>.by  this  Company,  or  otherwise  acknowledged  in 
"  writing, — in  default  whereof,  such  Policy  shall  thenceforth  cease  and  be  of 
"  no  effect."  That  the  goods,  8ic.,  insured  wfere  also  insured  by  the  Plaintiff, 
at  the  office  of  the  Liverpool  and  London  Assurance  ComnSny,  and  that  the 
Plaintiff  had  failed  to  give  notice  of  such  other  Insuranofe  to  the  Defendant, 
and  to  cause  the  same  to  be  endorsed  on  the  said  Policy,  or  otherwise  acknow- 
ledged by  the  Defendai\]Lin  writing. 

In  consequence  of  the  Insurance  with  the  Liverpoot  and  London  OflSce 
having  been  effected  between  the  18th  of  June,  1856, /the  day  on  which  the 
Insurance  with  the  Defendant-waa  really  effected,  and. the  premium  paid),  and 
the  28th  of  June,  1855,  (the  day  on  which  the  PolicV granted  by  the  Defend- 
ant was  signed),  the  Defendant  pleaded  two  exceptions,  in  one  o6  which  the 
insurance  in  the  other  Office  was  stated  to  be  prior,  and  in  the  other  to  be 
subsequent  to  the  insurance  effected  by  the  Defendeni. 

The  Plaintiff  replied  specially,  to  the  effect,  that  the^Defendant  was  aware 
of  the  other  insurance,  and,  that  when  notified  t'liereof,  after  the  fire,  the 
Defendant's  Agent  made  no  objection  to  the  claitti,  on  the" ground  of  want  of 
Buch  notice,' but  complained  solely  of  the  want  of  proper  notijifrof  ttle  loss  and 
of  the  amount  of  property  lost  being  less  than  that  insured ;  that  the  Defend- 
-ant  waa  thereby  precluded  from  urging  the  objection  taken  by  the  pleas,  and 
that  in  fact  the  Defendant  had/ waived  formal  compliance  with  the  condition 


h 


invoked  by  such  pleas.  /  e  y 

The  issue  having  been  joine|J,  the  case  was  heard  before  a  Special  Jury,^o 
found  for  the  Plaintiff,  for  th©/full  amount  demanded,  and  also  found  in  answer 
to  a  question  submitted  by  t^  Court,  as  to  a  compliance  by  Urt  Plaintiff  wiUi 
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the  conditions  Vite  Policy,  and  whether  there  had  been  a  waiver  of  Buch       .^ 
condjtiona,  or  any  of  them  by  the  Defendant,  that  "the  PlainUflF  did  not      ^ 
«  comply  with  the  conditions  of  the  Policy,  inasmuch  as  he  did  not  give  noUce,  "^tadT* 
M  required,  of  any  previous  or  subsequent  insurances,  but  the  Defendants,  by 
their  acts  subsequent  to  the  fire,  without  doubt,  waived  their  right  to  avidl 
"  themselves  of  this  default"  ,  o 

2)ay,  J.,  dissentiens^—tho  whole  issue  in  this  case  is  narrowed  down  to  the       ^ 
question  of  whether  or  not  there  has  been  a  waiver  on  the  part  of  the  Defend- 
ant, of  the  condition  endorsed  on  the  Policy  regarding  double  Insurance.    It 
may  be,  and  indeed  I  have  little  or  no  doubt,  that  substantial  justice  has  been 
done  by  the  verdict  found  by  the  Jury,  but  I  nevertheless  feel  myself  bound  ^       " 

to  dissent  from  the  opinion  about  to  be  expressed  bj^the  irajprity  of  the  Court 
in  respect  of  this  question  of  waiver,  which  is  a  |)urely  le^one.  The  Policy 
m  the  present  case,  not  only  requires  that  notice  shall  be  given  of  all  other 
Insurances,,  but  that  such  notice  shall  be  endorsed  on  the  Policy,  or  otherwise 
acknowledged  by  the  Company  in  writing,  otherwise  that  the  contract  shall  be 
null,  and  the  pretension  of  the  Plaintiff  is,  that  this  condition  has  been  waived 
by  the  acts  of  the  Defendant's  own  Agent  subsequent  to  the  fire.  There  are 
two  points  which  present  themselves  in  the  discussion  of  the  subject  presently 
under  con8ideration,-lst.  As  to  thfe  power  of  the  agent  (Qault)  to  waive  such 
a  condition,  and  2nd.-As  to  the  fact  of  whether  or  not  there  has  been  any 
waiver  whatever  proved.  It  cannot  be  denied,  that  all  the  transactions  between 
the  plaintiflf  and  defendant  in  relation  to  the  Insurance  in  question,"  were  car-  '       * 

ned  out  by  the  Company's  .agent,  but  can  it  be  said,  that  an  insurance  agent, 
whO-is  merely  empowered  to  insure,  is  by  necessiry  intendment  also  empowered 

to  waive  all  orl^l^  of  the  conditions  of  the  policy  of  Insurance  after  it  has  been 
once  completed  ?*' I  hold  not.  He  is  only  empowered  to  insure  according  to 
the  conditions  of  the  policy,  and,  although  he  has  power  also  to  adjust  cMms, 
be  undoubtedly  has  no  power  to  alter  the  conditions  which  are  essenUal  ingre- 
dients of  the  contract.  One  can  understand,  that  preliminary  proofs  of  loss  may 
be  readily  waived,  and  that  there  is  an  incidental  power  in  eveiy  insurance  agent  " 
to  Aafee  such  a  waiver,  but  this  has  nothing  to  do  with  a  condiUon  such  as  the 
one  involved  in  the  present  discussion,  a  condition  aflFecting  the  very  validity  of 
(^contract  itself.  Here,  at  the  time  of  the  fire,  there  was  no  contract.  Can 
aWre  agent,  then,  as  it  were,  revivfl  that  contract,  by  pretending  to  Waiv& 
after  the  fire,  the  necessity  of  the  performance  of  something  required  to  be 
done  be/ore  the  jire,  in  order  to  preserve  the.contract  itself  intact  ?  But  if  there 
were  any  doubt  as  to  the  power  of  the  agent  so  to  waive  any  advantage  the  com- 
pany had  gained,  I  feel  satisfied  that  there  is  no  evidence  of  waiver  in  the  present  "  - 
case.  The  evidence  on  this  point  is,  that  Gault  wrote  a  letter,  after  receiving 
the  plaintiff's  statements  of  loss,  complaining  of  their  insufficiency,  and  declining 
to  submit  them  to  the  Board,  and  thi.  h««  Wn  ^  \r.,.^^^^^^  nt\  tn  rnmtitiitn  h  .  ^ 
waiver,  a  position  in  my  opinion  wholly  untenable  in  law. 
Smith,  J.  Jot  the  Court^he  great  question  is,  does  the  mere  failure  of 

compliance  with  a  concUt^ndorsed  on  a  policy  operate  so  as  to  absolutely 

destroy  the  contract.  Now  the  condition  invoked  by  the  defendant  in  this  case  is  ' 
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a  very  stringent  dne,jand  foreign  to  any  requirements  of  the  common  law,  and  . 
can  consequently,  in  the  opinion  of  the  majority  of  the  Court,  be  easily  waived, 
and  a,  non-compliance  therewith  dots  not  of  itself  necessitate  a  nullification  of  the 
contract.    On  the  lyhole,  therefore,  the  Court  is  not  disposed  to  disturb  the  find- 
ing of  the  jury,  and  the  motion  for  a  neW  trial  is  thcrefoi^l^^te^- 

Motion  rejected. 

^.  <fc  G'.  i?o6er<«on,  for  Plaintiff, 

■ir«rry  (Siwar/,  for  Defendant,  ' 

^(8,8.)  . 


_i  MON^lBEAL,  27Tn  JUNE,  1887. 

Coram  Smith,  i.,  Monuelkt  (C),  J.,  Chabot,  J.  • 

No.  1870. 

Mayer  v.  Thompson.et  al. 

HeU,  in  a  c«so  where  dereudanfa  pleas  and  eihibits  were  inscribed  en  faux  oii  t^V'""f  *^.»l*'^y 

were  not  fvlcd  on  the  day  on  which  they  purported  to  bo  fyled.  that  Dcfen^»tlHi«h  >Ht^raw 

such  pleas"  and  exhibits  and  substitute  others  in  their  place,  on  payment  of  costs  of  procedure 

en/aux,  and  thirty  shilUngs  additional  on  fyiing  new  pleas. 

The  Plaintiff  in  this  cause  had  inscribed  en/aux  against. the  pleas  a^nd  exhibiU 
fyled  by  Defendant,  on  tlnk^ound  that  they  were  not  fyled  on  the  day  on 
which  they  purported  to  ha>^^»en  fyled  ;  And  the  Defendant  having  failed  to 
declare,  within  the  period  limited  bySujorder  of  the  Court,  whether  #  Jiot  ho 
intended  to  avail  himself  of  such  pleased  exhibilfi,  the  Plaintiff  moved  to 
reject  the  same  from  the  record.  The  Defendant  thereupon  also  moved  to  be 
permitted  to  withdraw  ,the  pleas  and  exhibits  attacked  and  to  substitute  others, 
which  >^re  produced  with  the  motion.  ^ 

The  parties  having  been  heard,  the  Court  after  deliberation  granted  the 
Defendant's  motion  "upon  payment  of  costs  incurred  by  proceedings  taken  by 
the  Plaintiff  to  inscribe  en/aux,  and  further  upon  payment  of  thirty  shillings  on 
allowing  new  pleas  to  be  fyled."        v  _       '        "^ 

F.  Grijin,  Q.  C,  for  Plaintiff. 

^dwarrf  Carter,  for  Defendant. 

(S.B.) • 

MONTREAL,  SOTH  8EPTEMBEE,  1867. 

Coram  Day,  J.,  Smith,  J.,  Mondelet  (C),  J. 

^       '  '  No.2426. 

Ravary,  Tutor,  eU  al.  v.  The  Grand  Trunk  Railway  Company  of  Canada. 

Held,  in  an  action  of  damages  arising  ftt«n  a  Bailway  accident,  which  resulted »«  *»»«  •^«*';  «'»^' 
Tnd  the  destruction  of  thchoiuc  and  waggon  by  which  he  was  drawn,  that  without  specific  proof  o* 
the  pecuniary  value  of  the  party's  life,  no  damages  can  be  recovered  beyond  the  mere  value  of  the 
hone  and  waggon. 

This  was  a  moti6ii  by  the  Defendant  for  a  new.trial,  on  the  ground  that  the 


verdict  vras  against  law  and  evidence. 

The  actionVas  brought  to  recover  £10,000  damages,  claimed  by  the  widow 
and  heirs  of  the  late  Thomas  Wilson,  of  Coteau  du  Lac.  The  declaration  al- 
leged, in  effect,  that  Wilson  had  been  instantaneously  killed,  and  the  horse  and 
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waggon  by  which  he  was  drawn  destroyed,  wtiilo  crossing  the  Railway,  in  the 
Parish  of  Coteau  du  Lac,  by  coming  in  cont<MBt  with  the  express  train  from  Mon- 
ytreal  to  Kingston,  and  that  the  accident  was  caused  by  the  gross  negligence  of 
the  Company  and  its  servants.  ,  i 

The  plea  amounted  in  eflPSct  to  the  general  issue.  The  cause  was  fried  beford 
a  special  Jury,  who  found  a  verdict  for  the  Plaintiffs,  and  assessed  the  damages 
at  £319,  cy.,  whereof  £  I Q,  cy.  only  was  manifestly  intended  to  cover  Uie  value 
of  the  horse  i^nd  waggon.  '  , 

The  main  point  urged  in  support  of  the  jjwtion  for  a  new  trial  was,  that  there 
had  been  no  specific  proof  offered  before  the  Jury  of  the  pecuniary  value  of  the 
life  of  tho.  deceased,  and  that  consequently  the  damages  awarded,  in  excess  of 
of  the  -mer^  valjid  of  the  horse  and  waggon,  were  so  awarded  as  vindictive 
damages,  and  could  not  therefore  bo  legally  recovered  in  the  present  case. 

Smith,  J.,  disientiem  :—Th\i  was  a  motion  for  a  new  trial,  in  an  action 
brought  by  the  representatives  of  the  late  Mr.  Wilson  of  Coteau  du  Lac,  againsr 
the  Company  for  damages  sustained  by  the  Plaintiff,  owing  to  the  death  of  th© 
deceased,  which  was  said  to  have  been  caused  by  their  neglect.  *  The  Jury  had 
givep  a  verdict  with  damages  of  £319,  being  the  amount  of  the  value  of  the 
horse  and  waggon,  which  was. proved,  and  £300  besides.     Defendant's  motion 
proceeded  on  two  grounds.    First,  that  the  verdict  was  against  the  balance  of  . 
evidence,  which  it  was  alleg:ed  was  in  favour  of  the  Defendant.     On  that,  point 
the  Court  were  unanimously  against  the  application.    They  thought  the  balance 
of  evidence  was  upon  the  whole  in  favour  of  the  Plaintiffs,  and  if  they  did  not, 
they  would  still  think  that  a  matter  within  the  iWvince  of  the  Jury.     But  un- 
fortunately the  Judges  were  divided  on  the  second  point,  Tjhjch  was,  that  the 
Jury  had  given  damages  in  excess  of  the  amount  proved  at  the'trial.    The  De- 
fendant at  the  argument  urged  strongly  that  this  was  in  opposition  tithe  Judge's 
charge,  as  the  Judge  had  stated  that  nothing  but  the  proved  damages^uld^bo 
taken  notice  of,  and  that  nothing  could  bo  given  by  way  of  vindictive  Jai^es. 
He  need  say  nothing  about  vindictive  damages,  as  there  was  no  proof  thattl 
Jury  had  intended  to  give  any.    Assuming  that  such  damages  could  not  have 
been  and  had  not  been  given,  he  was  next  thrown  on  the  consideration,  whethef 
there  were  any  other  and  good  ground  in  law'lbr  the  amount  oj[  damages  which^ 
X  were  in  excess  of  the  value  of  the  horse  and  cart ;  there  having  ^)een  no  proof  of 
the  pecuniary  value  of  the  life  which  had  been  destroyed.    If  thete  were  ijo  -such 
grouqds  a  new  trial  must  be  granted.     If  not,  there  was  nb  reason  for  it,  except 
the  damages  were  evidently  and  grossly  excessive  in  their  very  nature.     The 
question  in  short  was  whether  the  r^presfentatives  of  a  person  killed  in  the  manner 
in  which  the  deceased  lost  his^life  could  recover  general  damages  based  on  the 
single  fact  of  the  death  without  bringing  evidence  of  the  value  ofliis  life.    He 
(Judge  Snaith)  came  to  the  conclusion  that  they  could.    Looking  firit  at  the  law 
in  England— it  had  been  remarked  with  much  force  that  by  the  provisions  of  the 
^***"^«ii'lJ:gLO'^ted  inShelford,  by  whipfa  theao  actinnH 
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mages  could  not  be  permitted.  If  that  were  so,  then  was  there  a  colimon  law 
right  to  recover  such  damages  irrespective  of  the  Statute*  He  need  not  men- 
tion that  before  the  passing  of  ^be  Statute  no  such  action  as  this  would  lie.    By 
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thnt  law  it  was  enacted  that  no  daroagon  were  to  bo  assoMod  for  mental  suiforinga ; 
but  wna  tlioro  nothing  oUo  than  mental  auflfering  in  the  loaa  of  a  huHbund  or  a 
father  ?  Was  not  the  family  loft;  in  such  n  case  without  a  guardian  or  provider  t 
IlowcVcf  that  might  bo,  there  was  nttwuiji  exception  in  the  Canadian  Statute, 
and  hc(,  therefore,  suppoRcd  the  same  rule  would  prevail  as  in  other  chaos  of  da- 
mages, OS,  for  instance,  for  seduction,  where  the  mental  suffering  was  the  very 
thing  which  the  dan^gos  wcro  designed  to  compensate.  It  seemed  to  him  that 
there  could  be  no  ncl^Mwity  to  prove  that  such  a  loss  must  entail  a  pecuniary  da- 
mage. The  representatives  of  a  person  killed  by  nogligonce  hati  the  right  to  the 
same  action  that  he  would  have  hod  himself,  and  it  surely  would  not  be  necessary 
ito  prove  that  a  man  was  injured  otherwise  than  mentally  if  his  leg  were  broken. 
Ho  thought  tho  nmv  trial  should  be  refused.     Cited  2  Phillips,  P.  208.  9. 

Day^J. — The  only  point  of  difference  between  ^i«  members  of  the  Courtis 
ns  to  the  amount  allowed  by  the  Jury  over  and  above  tho  value  of  the  horse  and 
waggon.    The  question  >hefO' was  not  if  tho  damages  were  excessive,  but  if  a  part 
of  them  were  not  based  on  a  principle  entirely  faulty  And  vicious.     Whether  the 
Jury,  after  giving  tho  amount  of  damages,  which  had  been  proved,  wo^'e  to  go"oB 
and  assess  for  further  damages,  of  the  kind  known  in  English  law  ns  vindictive,  and 
called  in  Scotland  a  "solatium" — in  short,  whether,  on  the  death  of  a  party  be- 
ing proved,  pecuniary  damages  must  be  presumed,  or  if  they  were  not  presumed, 
whether  a  "  solatium"  could  bo  awarded  to  the  family  as  a  remedy  for  their 
wounded^oelings.    Damages  were  divided'into  appreciable,  or  those  which  might 
bo  ^estimated  in  money  and  those  called  vindictive  or  which  served  ns  "solatiums." 
Those  which  might  be  appreciated  pecuniarilyS^wcre  again  divided  into  specific 
^d  gcuferats^those  proved  precisely  and  thpsejwhere  the  proof  consists  merely 
ofVBtatement  that  the  man  has  been  injured;  in  C  certain  manner,  leaving  the 
amount;  to  be  assessed;'  by  the  Jury.     For  insMnc^,  suppose  the  case  of  a  report 
having  hecni  circulated  tliat  a  trailer  was  insolvent.    It  would  be  impossible  to 
prove  tlre^e)t^t  amount  of  dollars  that  he  had  l\st ;  but  it  would  be  quite  possi- 
ble to  prove  the  nature  and  extent  of  the  plaintiff^S  business.     So  in  the  present 
case,  if  there  had  been  any  evidence  at  all  the  Court  would  not  have  interfered. 
It  might  have  been  established  that  Wilson  was  in  the  prime  of  liffe,  and  was 
managing  a  farm,  superintending  the  education  of  a  number  of  chi|dren,  and  so 
forth,  and  the  Court  would  not  then  have  touched  "the  verdict.     But  here  there 
being  nothing  but  the  death  proved,  the  damages  given  in  excess  of  the  value  of 
the  property  destroyed  must  be  looked  on,  as  he  before  remarked,  as  vindictive 
damages,  or  as  th^  Scotch  solatium.    He  laid  it  down  that  according  to  all  au- 
thority there  could  be  no  such  damages  here,  because  they  were  applicable  only 
wlicn^e  "  animus  injuriamdi"  existed,  as  in  actions  for  libel,  "crim  con,"  se- 
duction,^ etc.,  where  the  "aniiiius  injuriandi"  was  tho  very  pith  of  the  matter. 
In  all  such  cases  juries  had  given^  and  courts  had  sustained  them  in  giving,  da- 
mages which  were  at  once  a  punishment  for  the  offender,  and  a  solace  to  the 
offepi^Ad  p«"^Y-    The  idea  that  the  Jury  would  be  in  a  position  to  asse^  dama- 


ges  upon  the  basis  of  the  mere  fact  of  the  death  of  a  parent.  He  looked  upon 
as  perfectly  untenable.  The  deceased  parent  might  have  been  one  on  whom 
his  family  depended  for  support ;  but,  on  the  other  hand,  he  might  have  been 
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j»n  aged  mafi.ora  manofvicioua  habita^ono  io  short  who  waa  »>pocuni#y  burden. 
Take  an  extreme  case,  and  it  was  easy  to  suppose  sCjch,  a  man  bwng  killed, 
after  hjtvmg  his  life  was  insured  for  a  large  sum,  which  ^aJd  accrUe  to  his  family  T 
Would  It  he  said  in  that  case  that  his  death  created  a  j^rpiuraption  of  pecuniary 
loss  to  his  family  ?  His  Honor  concluded  by  romarkinfr  jj.at  a  grcv/doal  wj.ich 
was  valuable  on  this  subject  might  M  found  in  Borthwii  on  iibol,  and  sayinc 
that  the  new  trial  must  bo  granted.  \         '  \ 

Mmdelet,  (C),  J^  add^d  some  observations  in  supportW  the  judgment:  say- 
ing that  ho  held  the  )aw  of  our  own  couhtry  to  bo  sufllciont  for  the  basis  of  tho 
ylecision  without  travelling  to  England,  and  ho  held  that  no  statute  was  nocea- 
wry  to  give  the  right  to  thia  action  hero.    But  if  the  right  had  been  conferred 
by  our  own  statute  he  was  ready  to  meet  his  learned  brother's  argum^eht  on  that 
ground.     That  statute  said  that  the  Jury  were  to  award  such  damages  as  they 
thought  proportionate  to  tho  iiyury.     But  how  could  they  decide  that  without 
knowmg  what  tho  injury  waa  ?  If  vindictive  damages  were  to  be  given  without 
^yjleupon  the  mere  caprice  of  juries  excited  by  public  clamor,  there  would 
-Wm^  safely  for  llailway  O^rflpanies  against  the  most  monstrous  fines.    Tho 
Courtashould  know  nothing  of  this  public  damor,  let  it  prevail  where  it  would". 
It  Was  true  that  these  companies  were  to  bo  punished  when  they'did  wrong,  but 
they  wete  at  the  same  time  to  bo  punished  in  a  propw  mannejand  as  the  law 
directed.  ' 

Motjon  granted.  ^^ 

Lora^get,Pominvilled:Loranger,hTV]fatii\f!l. 

Cor<t«r  (ft  ^er<Aefo/,  for  Defendant. 
(S.B.)      >  :  '■  . 


HONf  OBIl  SOTU  8EPTBMBEB.,il887.  — 

0)raTO  Day,  jr..  Smith,  J.,  MoNOELKT  (C),  J. 

/■  ''  No.87^■•      ':       ■ 

Danaereau,et.  ai.\&  Privi. 

"''IL^'^^f^hrJr^' '''•'''?  ^D"  »«'«"*""  P'««ds  that  he  h»  boonalwivs  rejdy  to  bound  and 
"^T  Z.  ^^  '  ]«^"»»«neM  «o  to  do,  but  also  prays  that  Plaintiff,'  aetUm  maJ^imiitJdtcZ 
cost,,  that  Dere«d«,t  muat  pay  tte  coats  of  ^U^h^y  the  costsTf  tho  borZe^ZiT 

This  was  an  action  e»>  Aorwa^c,  in  whW  the  Defendant  pleaded  that  he  waa 

always  ready  and  willing  tobound,^  and  prayed  octebf  his  willingnesaio  to  do. 
but  also  prayed  that  the  Pli^ntifia  action  might  be  dismissed  with  costs. 

In  rendenhg  the  final  judgment  in  the  cause,  homologating  the  report  of  the 
Surveyor  the  Court  declared  that  it  had  always  condemned  the  Defendant  to 
pay  the  e^s||^  the  suit,  where  he  prayed  for  the  dismissal  of  the  action  as  ia 
the  present  c(^altjp'  the  coata  of  tUbom^e  were  divided,  and  reference'waa 
made  t<S  th^b  dif  Weymess  y*.  Cook,  reported  in  the  2d  vol.  of  the  C  C. 
Law  !Rbports^|  486. 
"  Judgpient  dfeliding  the  <<e8la  of  the  bornage  and  condemning  Defendant  to 
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<fe  Dorion,  for  Plaintiff. 
°«r/»n,  for  Defendant.         , 
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MONTREAL,  SOTO  8BPTBMBBB,  1857. 

Xam  Day,  J.,  Smith,  J.,  Mondelbt  (0,),  J- 

No.  tear. 
Pacaud  V.  The  Monarch  Insurance  Co. 

Held,  thikt  tho  mere  ■u»»tltutlorij)f  ono  office  for  another  in  •  cwo  of  Are  ln«iu»i.««,  dbet  n<>|  neo«Ml. 
tate  the  giving  of  nollw,  »s  In  tho  CMC  of  »  new  or  Uoublo  Iniiurwioc. 

ThiB  WM  an  iiction  on  a  fire  policy.  The  Defendant  pka<lc(l,,»  efl^t,  that 
one  of  the  conditions  of  the'  policy  prohibited  any  new  or  double  tn«uranco, 
without  notice  to  the  Defendant,  d  peine  de  nulliti,  aild  that  Plaintiff  bad, 
Bubsoquently  to  the  granting  of  the  Defendant's  policy,  insured  the  same  pro- 
perty in  two  othcfr  offlc<»,  without  giving  any  notice  whatever  to  the  Plaintiff; 
and  the  Plaintiff  replied,  that  the  two  insurances  in  question  were  merely  sub- 
stituted for  an  insurance  alilady  subsisting  on  the  property  with  the  knowledge 
and  consent  of  the  Defendant. 

Smith,  J.— The  only  question  for  consideration  in  tho  present  case  is  whether  or 
not  the  mere  transfer  of  an  Insurance  subsisting  with  the  Beacon  Office,  witb  the 
knowl«ge  and  consent  of  tho  Defendant,  lo  tho  offices  of  tho  Unity  and  Royal 
Insurance  companies,  without  notice  to  the  Defendant,  invalidated  the  policy 
granted  by  the  Deffendant.  The  Court  is  unanimously  of  opinion  that  it  does 
not.  Tliis  was  no  now  or  increased  insurance :  it  was  a  mere  transfer  from  one 
office  to'anothcr,  or  rather  to  two  j^tber  offices,  the  amount  jnsnred  altogotbor 
remaining  the  same  as  before  the  transfer.  And  it  is  to  bo  remarked,  that  all 
the  insurance  agents  examined,  as-fitf esses  in  this  case  concur  in  stating  that  a 
transfer  under  such  circq)jS»|anse«,l«  never  considered  as  a  new  insurance. 

'".      /   '  Judgment  for  Plaintiff. 

iJ.  1^' G'.  Za/omme,  for  Pl,^intiff. 

Croas  <tv-fittncro/<,  for  Defendant. 

■(SvB.)    .  .■     ,     •  ■■  .  ,    /  ^:.  ' 

MONTRBAIi.  JOrn  8EPTEMBBE,  1887. 

■  Coram  Day,  J.,  Smith,  J.,  MoNDKLET  (C),  J. 

.  TTi/son  V.  J?rowflrc6  iTfowWi  Oppbsant, 

Held.  tK»t  it  U  not  impotent  for  tho  Sheriff  to  refuse  the  denuwd  of  an  oppoii^,t  to  rotum  an  oxeou- 
tlon  de  terrU.  unless  hU  fees  and  disbursements  due  In  respect  thereof  are  prepaid. 

Smith,  J.— This  is  a  rule  on  the  Sheriff  by  an  Opposant  djin  de  distrain,  to 
return  the  writ  of  execution  de  terris  andMhe  opposition  fyled  thereto.  The 
Sheriff  has  refusocj  to  comply  with  theOpposant's  demand  without  prepayment 
of  his  fees  and  disbursements  on  the  execution  of  the  writ.  The  Court  consi- 
droB  the  Sheriff's  pretension  unfounded.  The  Sheriff  has  agreed  to  execute  the 
writ  without  such  prepayment,  and  the  Opposant,  who  w&s  bound  by  statute  to 
fyle  his  opposition  in  the  Sheriff's  office,  cannot  be  compelled  to  suffj^m 
opposition  and  papers  to  remain  locked  up  there  for  an  indefinite  period,  36  the 
**^  :.    ..  ..  ^  * J  j;.,u...onmn.i»a  Aita  tix  th<^  SHftriff  in  con- 


eitretepcetfaat-thefeHwe-^ee*  and  diahnrHflmnuta  dufelft^ 


IP     ail.. 

Hiiiiity 

nexion  with  the  execution  of  the  writ. 
A.  <t  G.  Robertson,  for  Opoosant. 
Henry  Stuart,  for  the  Shenff. 
(8.B0  , 


Rule  absolute. 
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MONTBBAL,  SOTO  BBPTKMBRB.  twl 

Cbram  DAT,  J.,  Smith,  J.,  MoNDKLET  (C),  J. 

Lyman  et  al  v.  .Chamjard. 
Ilcld^in  an  Mtlnn  oh.  %  promlmory  note,  where  (ho  Defcnd«nt  ploMlcd  th»t  ho  had  lent  In  »  ranewal 
^  the  Plalntllh  and  that  they  novor  retumoU  It.  and  (he  Plalntlin  replied  that  they  had  refkued 
to  accept  the  note  aa  a  renewal,  that  the  pofondant  waa  bound  on  nioh  rofuaal  to  call  and  tako 
away  the  note  l>e  had  w>  lont  In  renewal  j  and  that  the  mere  flwt  of  the  PlalnflAk'  not  returning  \% 
could  not  bo'conitrund  Into  an  aKToement  to  trriH'w. 

Day,  J.-*Thi8  itt  an  action  on  a  nolo  And  an  open  account.    The  Defohdont 

pleaded  lliat  lie  had  simt  ia  a  renewal  noto  to  the  PlaintiffH,  which  they  retained 

in  their  possession,  and  tMt  the  renewal  note  had  not  yet  matured  when  the 

action  wite  |^rought    Thjim»intiff8  replied  to  thi^  that  they  had  not  only  not 

'^  agreed  to  »«i)ew,  bijt  had  positively  declined  to  do  so.    The  allegations  of  the 

Plaintiffs  in  this  respect  arc  itilly  borne  out  by  the  evidence,  and  the  only 

question  for  discussioriTis  whether\r  not  the  fact  of  the  Plaiiitifla'  not  returning 

the  note  amounts  in  law  to  an  a^ement  to  renew.    The  Court  thinks  not. 

It  was  not  in  the  po»Vor  of  the  Defe^lant  alone  to  change  the  relation  of  tho 

parties;  and  the  more  fact  of  his  sending  Plaintiffs  a  renewal  note,  which  they 

retained  in  their  possession,  could  not,  in  the  absence  of  a  positive  agreement  by 

the  Plaintiffs  to  renew,  change  tho  original  rights  of  the  parties.    When  tho 

Plaintiffs  declined  to„renew,  it  was  the  business  of  the  Defendant  to  call  for  tho 

note  he  had  so  sent ;  and  tho  neglect  or  otherwise  of  the  Plaintiffs  to  return  it 

to  him  could  never  be  construed  into  a  legal  undersUmding  to  renew. 

„    .^  ^  Judgment  Hccordincly. 

^.  »r.i)oma»,  for  Plaintiffs.  \.       '  ,,  . 

^.  Zff/rawfcow,  for  Defendant.       -  f       c'  .»  '    ■ 

W.B.X       ^ 

-  -    ■      \     '  ,  »        .;:  •■  ■.  -r     ■ 

"  '  MONTEEAL,  SOrn  8EPTEMBBE,  1867. 

Coram  Day,  J.,  Smith,  J.,  Mondklet,  (C.)  J. 

-  No.  1370.  «  "  ^' 

Oinireux  vs.Lermx. 

Held,  that  tho  amount  demanded,  and  not  that  which  may  be  rdally  duo,  must  ttsguUto  the  quMtion  of 
jurisdiction.  I 

This  was  a  hearing  on  law,  raised  by  the 'Plaintiff's  answer  in  law  to  the 
Defendant's  Exception  diclinatoire. 

.  The  exception  alleged  that  the  Defendant  only  owed  Plaintiff  £25,  instead  of 
£61  lOs.  cy.,  and  was  only  amenable  in  consequence  to  the  jurisdiction  of  the 
Circuit  Court  of  Vaudreuil,  where  the  debt  was  contracteid  and  the  Defendant 
had  his  domicile. 

The  Plaintiff  demurred  to  this  exception,  on  the  ground  that  by  the  82nd 
section  of  the  Judicature  Act,  the  jurisdiction  of  the, Court  is  dependen^on  the 
amount  demanded  and  nof  on  that  recovered  or  likely  to  be  recovered. 

'_  *         "n^dSniurrer  and  diiiinissing  exception.  \  ~ 

■R.  d'  G.  Lajlamme,  for  glajntiff.  \ 

Ouimet,  Morin  d:  j^are^^  for  Defendant. 

(8.B.J  X'   ^T 
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MONTERAL.  SOrn  RRPTRMIiHR.  1M7. 

Coram  Day,  J.,  Smith,  J.,  an<J  Munpblit,  <!• 

Vo.nu. 

MeMartin  v.  Oareau. 


>>-'* 


I.  To  ehwrkti  tho  l«mtm<  iiii(l«r  aiuh  •  iHiim-iit  with  tlv  <l<'li(ii  nf  thn  (I«c««mm1,  tlin  burden  of  proof  llut 

the  teiil»tor  Imd  no  citlii-r  <>Ht«tc  or  clfiTt*  !■  ujhhi  ttic  I'lkiiitltT. 
'  S.  In  tlH<  4biM>n<;i'  of  iiuch  iiruur,  ii^trol  uviOttnce  of  •  prumlM  by  tlui  leg»t«o  to  p^jr  •  debt  duo  by  tho 

tettawr  ii  tnadmlMlble. 

Ono  LiKorn  made  a  will  "by  whioli  he  boqueathod  to  the  Defendant  hi«  farm 
OD  tlio.  north  itide  of  the  Uiver  llouge,  witli  all  tlie  Htock  and  farming  implo- 
moiftii  npon  it;  and  declared  thatJie  left  his Jartn  on  tho  south  side  of  that  rivor, 
'  and  all  his  other  property,  to  form  aa  estate  and  succession  to  bo  regulated  by 
the  lais  of  the*  country. -vllo  aftcrwiirds  died.rfwing  tlio  Plaintiff,  a  merchant, 
for  go«»d«  purchased,  the  debt  for  whicli  this  action  was.  brought. 

The  Plaintiff  sued  the  Defendant  as  tho  viniversal  legatee  of  the  deceaspd 
under  this  will,  to  which  action  tlnr  Defendant  fletulod  adi/eme  au/onda  en/ait. 

Tho  Plaintiff  produced  an  inventory  of- the  Testator's  estate,  in  which  the 
Defen  lant  wns  styled  universal  legatee,  and  in  which  no  property  or  effects 
were  mentioned  except  those  bequeathed  to  tho  Defendant.  Then,  after  proving 
tho  in  lebtedness  and  the  p^ssessioh  by  Defendant  of  the  farm,  ho  examined  a 
witnei  (H  who  swore  to  a  verbaf  promise  by  the  Defendant  to  pay  the  debt  In 
quosti  )n.  The  Defendant  objected  to  this  testimony,  but  the  objectioh  was 
■  ovcrhled,  and  tho  evidence  admitted.  The  -  Defendant  then  produced \and 
fylcd  leeds,  showing  the  acquisition  by  thb  testator,  of  the  farm  on  tho  south  ^de 
of  the  River  Rouge.  -      " 

jBoocr/jwn,  for  Plaintiff,  argued  thaj;  Defendant  having  assumed  the  iJtlo  of 
univeisal  legatee  in  tho  inventory,  and  there  being  no  other  propertjlmen- 
Uonow  in  tho  inventory  as  belonging  to  the  estate  of  liisnom,  and  no  other 
property  proved  to  have  belonged  to  that  estato,  except  what  had.  been 
bcquesithed  to  the  Defendant;  he  murt  bo  regarded  as  a  universal  legatee, 
though  ^ot  nominally  so  constituted  by  the  will.  In  any  case,  such  a  bequest 
under  such  circumstances  was  a  good  consideration  (pr  &  promise  to  pay,  which 
it  was  proved  the  Defendant  had  Dp»de  to  the  Plaiatiff  jvith  a  fulf  knowledge  of 
the  facts.  ^     ^  " 

Abbott,  for  Defendant,  moved  to  reject  the  evidence  of  a  prbmise  to  pay,  as 
being  an  attempt  to  prove  by  parol  "testimony  a  promise  to  pay  the  debit  of 
another,  which  was  only  susceptil^'S  of  proof  in  writing.  He  contended  also 
that  the  legacy  was  a  special  one ;  and  th&t  if  Plamtiff  desired  to  charge  Defen- 
dant with  the  debt  in  question,  he  should  have  shewn  that  Defendant  had 
received,  under  the  will,  ithe  whole  of  Plaintiff's  estate. 

Smith,  J. — ^Ttere  is  no  doubt  whatever  that-tm*  the  face  of  tho  will  the 
bequest  to  the  Defendant  is  a  special  legacy.  It  was  for  tho  Plaintiff  to  show 
that  it  coniprohended  ^o  whole  estate  of  the  (deceased,  which  he  did  not  do. 
Parol  evidence-  qf  a  .promise  by  Defendant  to  pay  the  debt  of  deceased,  was 
therefore  inadmissibte.     The  Defendant's  motion  tO'  reject  tho  evidence  in 


question  mTOt4)»^;r«t>gdrW>A^^e  *et»o»  <li«BiaBedr 
A.  j£  (^.  Rob'ertsoH,  for  Fl&miit], 
Abbott' <&  Baker,  (or  DefenAnnU 
(J.J*C.A.)  . :_    „_^  .  „ 
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MONTKIAL,  SOrn  HRPtin^BIBt  ISST. 

Coram  Dat,  J,  Smith,  J.,  an(!|  Mommlw,  J. 

No.  urn. 

•  Me  Adam  V.  Kimgibttfy.    .'^jh^  . 

„.^  It  b  •  K^^^f^f*  t"  •  Prtltory  Mtton  for  th«  rmmnry  pf  .  fc»n.  th.t  the  p«r«n<Uiil  U  »  oo-praprto. 
wr  with  the  llalntllT. 

Id  thia  case  the  Plaintiff  sued  tho  Dofondant  for  the  recovery  of  •  farm, 
allegiri);  title  from  the  heirs  of  one  D^pocaa. 

The  Defendant  act  up  a  prior  dood  from  one  of  tho  helm,  convoying  to  him 
aeven  undivided  twenUoUiB  of  tho  farm  in  question,  and  cl«lmod  tlie  dUmiiaal/ 
of  the  action.  --  / 

Day,  for  Plaintiff,  argnod,  that' though  the  Plaintiff  had  failed  to  esUbliah 
his  right  to  the  whole  farm,  ho  waa  admitted  to  be  the  proprietor  of  thirteen 
twentijjtha  of  it,  and  ahould  have  judgment  accordingly.  Tho  concluaiona  of 
hia  declaration  being  for  the  whole  farm  cleariy  enabled  tho  Court  lo  give  hito 
a  portion  of  it,  on  thff  principle  that  tho  greater  inchidca  the  leaa. 

Abbott,  for  Defendant,  replied  that  the  conclusion  waa  indivisible  under  the 
croumstances.  If  tho  PlaintiffH  had  pstablishod  an  exclusive  right  to  any  par- 
ticular portion  of  the  farm,  ho  might  have  had  judgment  for  ^hat ;  but  4e 
rights  of  tho  parties  being  undivided,  tho  Defendant  ha(t  a  property  In  eviry 
atom  of  the  farm  in  question.  The  defendant  should  have  brought  his  ac«on 
for  a  portage.  J 

Hay,  J.— Tho  Defendant  had  established  a  title  to  seven  undivided  t*en- 
tietlis  of  tho  farm,  for  the  recovery  of  which  tho  present  action  ia  brought:  and 
tho' action  must  therefore  b0  dismissed.  It  has  been  repeatedly  held  bV  this 
Court  that  the  remedy  for  a  proprietor  par  indivis,  who  desires  to  obtain  pes- 
Bession  of  his  property  from  a  popropriclor,  is  by  an  action  m  partage,  and  not 
by  a  petitory  action.  i  ' 

i>ay  <£•  Cram/),  for  Plaintiff. 

Abbott  d:  Baker,  for  Defoildant. 
(J.J.O.A.)  '^ 

„Epitob'8  NoTi.—But  see  eontxa,  Cannon  v.  6'Neil,  1  L.  0,  Rep.  160. 

"., '       MONTRKAL,  80TH  8BPTEMBEB»  1867. 

Coram  Day,  J.,  Smith,  J.,  Mondklet,  (C.)  J. 

No.  iKSa.   , 
■  Hunter  vs.  Dorwin. 
HeM.  ttat  ««««te<to»  (r«««o«  cwnot  be  ple^^ 

Ihis  was  a  heanng  on  law,  raised  by  an  answer  in  law,  fyled  by  the  Plaintiff 
to  a  Plea  entitled  Preliminary^lea,  OT«rc«p<to»  d  /a >mc,  fyled  by  Defendant. 
The  Plea  was  in  effect  an  exception  of  cumulation  d'aetions,  and  ihe  F'laintiff 
demurred  to  it  on  th?  ground,  that  the  reasons  assigned  in  support  of  tho 
Plea  were  properly  those  of  a  Plea  au/onds,  and  not  of  a  preliminary  Plea. 

Judgment  maintaining  demurrer  and  dismissing  exception.  Judge  Mondelet 
dissenting,  on  the  ground  that  he  considered  both  the  exoeptJon  and  demurrer 
=tfaat4w^veBld  be  for  dismisBlng  both. 
Maetayd:  Auttin,  tor  Tlmntie. 
Day  <6  Cramp,  for  Defendant         ^ 
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HONTRRAU  wnri  HKITHMIIKR.  1M7.  '  ^ 

',  0»raw  Dat.J^  Hmitb,  J.,  A  MoiTMtiT.  J.  .  / 

No.  imo.  ,i.  '"»    ■     .ip  /" 

STAe  Ci/y  Hank  vCThf  Itarkmr^VommiMiontihl^  MonMtil. 

A  prinde*!  U  not  tiatite  tbr  momir  V^fo  hit  mch*  by  ikUtak«,  In  nem»  of  Ml  •ii^uiit  •etumlly  diM 
unlMi  it  tM  (hnwii  ittxA  h«  Nculved,  or  (HImtwIm  baiialttwl  by,  iiioh  p«ym«nt. 

John  (Hftiw,  tlie   f>«fiiH(J»nt»'  wjoroUry,  drt-w  a  oIkkjuo  on  tlio  PUiritHni  for 

XUO.    Tli«  riuintiff'a  paying  toiler  rocoivolt  tho  clioqiw  from  U»o  D«foniJiinU' 

ln«M»t>n(jor,  Hn<l  l»y  iniHtuke  gavo  lilin  Aiuiii  in  i;a>tli,  which  wivi  a*iort«tl  to  hav^    i^  ^ 

excowloil  the  choquo  by  X2fl.    Tlic  inoniuJtiyror  govo  tho  inonoy^lio  r«(;<ilvct^^j^^ni 

Urownt',  tho  Dcfciuliinta'  whiirflnger,  wl*o  paid  it  away  to  thoir  lnbor«r»,  y^j/^c^Sx: 

cart'fiilly  counting  it.     Browno  wiw  chargwl  by  Dufonil^^  with  the 

tho  chc<pio,  and  nccoimtod  for  that  sum  only  ;  ami  it  Wnn  provoil  t|Ml*  •"' 

K-pariito  cash  book  for  hid  dopartmont  of  tho  1  )o|ihdu»tai^  biy}j|g|^  I 

balance  nhowii  by  which,  ho  wan  liablo  to  thoin.    Tho  onlycviitwiiPlBnnoctingf 

tho  Defc'ndantil  with  the  receipt  of  tho  nionoy  wiw  tho  tasliinony  of  two  of'tlft 

Bank  ('IvrlcH,  to  tho  effect  .that  thoy  had  ropr«Mntc4  ,tho  matter  to  tho  Hon 

John  Young,  tho  rrcHi«iont  of  their  Board,  and   ho  had  proinifwid  to  have  it 

"looked  into."    Tho  tontiniony  a»  to  there  having  boon  any  ovorpayuieut  wan 

conflicting,  but  that  quontion  did  not  enter  into  tho  motives  of  Uho  docifcion  of 

the  Court         .  '  '       ■ 

Monk,Q.  C,  for  PUintiffs,  contende<l  that  the  Defondftnts  wore  liable  on  tho 
general  ground  thattjio  money  hail^con  paid  to  thoir  servant  who  wan  usually^ 
employed  by  thei|t|fiF  siniilar  btisin%w.     It  hail  been  traced  to  their  offlco,  whore 

"it  had  been  paid  Sway  to  thoir  laborers.  Apart  from  that,  tho  promise  by  tho 
President,  which  wiw  never  fulfilled,  should  bo  considered  3ls  going  very  far 
towards  an  admission  of  responsibility  by  thu  Defendants  for  the  act  of  their 
servant. 

Abbottf  for  Defindants,  argued  that  they  wore  only  liable  for  the  acts  of  their 
agent",  so  far  as  they  kept  within  their  authority.     Tho  mossongor's  authority 
was  enunciated  in  the  cheque,  and  only  emp<Averoil  him  to  receive  from  the  ' 
Bank  £140.    If  the-Bank  choso  to  pay  hinl  more  than  that  amount,  it  could  4 

'  not  bo  said  that  lie  had  the  Defendant's  authority  to  ruceive  it.  The  only  mode 
in  which  they  coulcji  bo  made  liable  for  ttiliKMlPy'JJ''"*  to  their  agent,  would 
bo  by  proof  that  tMlK,,hnd  actually  ''^<^°'^^^E^|9M&?7  would^9Q|be  bpwl 
to  repay  it  upn  general   principles  *>!^|SMflBpSHr  P**^^^  oMms  kind  had 

Heon  attempted.  On  the  contrary,  it  wlWm^n  Uiat  if  there  really  was  an 
overpayment,  which  appeared  doubtful,  it  had  remained  in  tho  hands  either  of 
the  messenger,  or  of  Browno  Uib  wharfinger. 

',     Day, /.—There  is  no  quosiion  but  that  tho  pretensions  of  the  Defondiknta 

'^Ijnqgt  be  maiDtainetl.    The  Plaintiffs,  to  sustain  their  action,  must  either  show 

t  tho,  ^etflons  to  whom  the  money  sought  to  bo  T«covered  was  paid,  had 

'&uthori||J^n;.the  Defendants  to  r^ive  it  for  their  account;  or  that  the  Defendants  . 

themse^^fterwards  /received  it  either  directly  or  indirectly.— It  is  perfectly 


aearTBaTlaeither  the  ?  Defofiidantt'  fflessflnger,uor-Browiiei  had  any  authority- 
«  1    if        ^  .    from  them  to  receive  more  than  tho  amount  mentioned  io  the  cheque:   and 

if  I  ,      •:/   "  ■  ^  V'  -  ■■''^  -..'' 
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•ll^gihl  overpaymoal,  it  U  .hown  thm  thoy  only  r,.c«iv„<l  cwdit,  in  BrawnoV        "$  "^ 
o«b  Mcounj,  for  Oio  •*,«  for  j»hich  tJ,e  ehe.,uo  'wM,draw„.     Tbir.  wm  lhcr«  oSlTmaSSS: 
fore  no  liability  oil  U.oir  (wrt  t«w»nU  th«  PJ.inUffi,  sad  lh«  Mtioa  muit  ba    '^'*""*^ 
uiamlMUhi. 

-«ow<*i/on;t,forI*lftintM%  %  f 

^Mo«  <*  ^a*w,  for  I>ef«na«Dto.         .   "  \i. 


.\ 


(/.JI.O.A.) 

MONTRBAL,  iorn  MHFTKMII^,  im. 

Cfihim  Day,  J,  Smith,  J^  MoNoitiT  (C),  J. 
Urn.  a.  K.  Carder,  Atty.  Oen^  Pro  Rtfftna,  Infornuul,  y:T4afttal. 

I.  that  th«  In^l..!.!...! I . 


Tir«:j:r:!n^j:^^^  ~"'^'"«;  con«r.t.o„  «„,«»  b«>p,^M  .„  „.p.ct  ^^ 

.Tills  wft.  an  exception  a  la  form,  fyle,l  by  tho  B«fon<lanto,  on  the  ground 
that  by  the  term,  of  tho-Tnfonnation  Itiwlf,  the  actii,  matte™  and  thing,  coit? 
plainod  of  concerno.1  only  A  certain  company,  duly  incorporated,  a.  nUtod  In 
the  lnfor.nat.on    under  tho  name  of  "Thb  Longueuil  »n,l  Chambly  Turnpike 
Koad  Company,    having  perpetual  •uvcoMion  and  capable  in'law  of  suing  and 
boing  suedundcr  that  title,  and  not  ti.e  Defendants  personally ;  that  tho  Lv 
nation  dfMefendantH  as  contained  in  tho  said  infornnttion  and  the  writ  of 
summoh.  aiMbxcd,  waa  not  a  designation  of  the  company ;  «,d  that  the  service 
which -was  made  on  tho  Defendants  simply  as  indivi.luals,  w«  not  a  service t,n 
tbo  pompany,  or  any  company  or  porrtbns  liable  to  such  servim 
..  ?^/*!"  «;"' /  ••"""'onH  *nd  Information  the  Defeirdants  wiw>  Impleaded,  in 
their  individual  names,  aa  forming  a  company  of  the  name  and  titloabovo  men- ' 
tioned  but  all  tho  acta  complained  of  in  the  information  were^eroin  stated  to 
have  been  done  by  the  company  as  a  corporation,  the  corporate  character  of 
Buch  company  being  fully  set  out  in  tho  information,  although  the  conclusiona 
were  aga.nst  the  Defendants  individually  and  jointly  and  several^ 
.     i>ay,  J.-The  Court  is  with  the  Defendant,  on  the  points  Auscd  by  their 
exertion     It  is  quite  plain  that  tho  matters  complained  of  are  cllwgeablo  04I7 
«g..nsl  the  corporation  refoi-red  to  in  the  information,  and  that  tb  information 
»d.rected  not  against  tho  oorporation  but  against  tho  Defendanti^  as  the  indi- 
vidua!  members  composing^  such  corporation.     Moreover,  supposkg  for  arim- 
ments  sake  that  it  is  the  ^corporation  which  has  been  really  hnpl«dod  thcro 
has  been  no  legal  service  of  tl^  writ  of  summons  and  information  on  them  as  a  ' 

e<»poTat.on,  the  sehrice  havinW  been  made  simply  on  the  Defondaats  af  indi-    3  : 
tiduals.  ^Viewing  the  matterltherofore,  in  either  of  these  two  %bt8,  it  is  "^ 

otHRouattat  tbe  information  canWt  be  sustained.  '  , 

I*      ^-  T  » V      •'"<'«°'«'»t  m"nt»V'n|?  exception  and  dismissing  infomnation*  -*^  ^ 

I «      ?^V^..f.Zora»7«fr,,^t?;  for  Informant  * 

Bethuru  (t  JJunJkin,  for  Defendants. 

(B.  R)  ^  '       .'  .  .  ■       ' 
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,       •    jioNlSEBAL,  S0IH^PTBMBBB,18W.  ' 

"^  Corw»  Day,  J.,  SmiW,  J.,  MoNDBLBT,  (C.)  jj.      . 

/*.*>'*'"■****'•■'■    1^1204.  ■     "'"-■ 

,  ,  *       V.       Zalcft^e  vs.  Lalonde.  .  ' 

Heid,th«*iBontitIof)ofond»nt  to  sUipehiion  of  prdboedlngs  on  tho  ground  of  costs  being  due  by 
"  Plaliitlffl  on  IbrpSoractlon,  it  must  appear  tliat  tho  causes  of  both  actions  are  Identical,  and  that 

tlicmrttos  are  also  idontinU.  ^  , , 

Peltr  Curiam  .—This  is  a  motion  to  have  all  the  proceedings  in  the  case  aus- 
pendklunlil  the  costs  in  a  former  action,  which  wiw  dismissed  on  demurrer, 
wherein^th9  Plaintiff  in  this  cause  was  only  one  out  of  a  number  of  Plaintiffs, 
and  w^iere  n  the  causes/of  ftctio^Xvere  not  identical  witlii  those  in  the  present 
case,  be  fiist  paid.  T^is  clearly  cannot  be,  and  the  motion  must  ^therefore  be 
dismissed/ 

Motion  rejecteid  with  costs. 

PeU{tier,  Belanger  &  Bicard,  for  Plaintiff. 

Ouir^et,  Morin  dJMarchat^dy  tor  Defendant. 
(S.B.i) 


^ 
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HONTBBAL,  19  OCTOBRB,  1^7. 

foram  D'at,  J.,  Mondblkt,  J.,  Badolbt,  J. 

No.  1061. 

Durocher  vs.  Meunier.     . 
JugiS  que  ledoin;inago  resultant  do  mutilations  faltcs  it  un  cheval  n'est  pas  un  jSertoml  wrong  qui 
donne  di^it  it  un  procte  par  Jury. 


\ 


.  La  d6clat 


atiorf  alI6gujut  que  le  D6fendeur  tenait  &  Montj6al  une  maison  d'en- 
tretien  publito,  (auberge).         \  '   '\  ^  :  ^.  ^  ■.  -' 

Que  le  13  Mai  1867  le  Deniandour  fit  mettre  et  16ger  line  Jument  dans  I'd- 
curie  du  D^fendeur ;  que  pendant  que  I'animal  etait  1^,  il  eut  le  crin  de  la  queue 
et  du  col  rase  et  que  dcpuis  il  n*e3t  plus  d'aucune  valeur,  le  Demandeur  ne  pou- 
vant  plus  s'cn  sikvir  sans  s'expos^r  au  ridicule ; — {ju'erifin  le  Dem4lldeur  ayant 
'  6prouve  ces  dommages  par' suite  de  I'incurie  et  de  la  negligence  du  Defendeur 
il  en  tenait  ce  dermjer  responsable,-y-conchi8ious  pour  £95  de  dommages. 

Le  Defendeur  plaida  -on  nubstancffl  que  cet  animal  no  lui  avait  pas  6t6  confi6 
comme  appartenant  itu  Demandeur;  qu'il  n'aurait  pas  log6  I'animal  chez  lui,  4 
s'il  eut  su 'qu'il  ^ppart^nait  au  DemaWeur,  vu  que  le  Demandeur  avait  de  nom- 
breux  ennemis  ejt  qu'il  ^ait  holpire  ^de  commune  renomm6e  que  I'animal  du 
D6feDdeur  aurait  le  crin\rase.— Et JeyDefendeur  en  concluant  au  d6bout&  do 
Taction  declarait  son  optic ,        ^  .  . 

Motion  du  Demandeur  qtoa  la  demande  faite  par  le  D6fetodeur  d'un  proems 
par  Jury  soit  i'ejet6e,  attenddvque  les  dortjrnages  r6clam6s  ne  sont  pas  de  nature 
k  faire  la'matiere  d'utt  proce^par  Jury.Ws  dommages  6tant  plut6t  rfiels  que 

personnels.'  ■__      ■.  >:'"-';--\     .■  y  .  '  "-; 'v 

Le  D6fendeur  dit  que  vu  le  cWactSre  ey^ceptionel  qu'avait  ici  le  procfts  par 
Jhry  en  matiere  civile,  il  6tait  k  pVu'pres  im^088if>le  de  trouyer  des  autorit^s  pour 


difinir  exactement  ce  que  le  Statut  tl)  avait^ntendu  comprendre  sous  les  termi^ 
persmutl  vyrongs  do  U  version  an^arte  et  t»krc»  persmelles  de  la  version  fran- 
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(1)  25 Geo.  111.0.2,8.9. 
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COUR  DT7  BANC  DE  LA  REINE,  1867. 


^'^ 

Linn T^?  '"■■'  «"">'«D««>andeur  fait  remonterlui-mftmo  mora 

rr  action  71  r  L^™'"'  '""*"^'''  ^"'  •*  *'^P'-^«'«  totalement  et  donne  £ 
est  un  qm  fa.t  vo,r  que  nos  Cours  n'interpretent  pas  strictement  lea  termea  du 
Sta^t.    Dana  une  cauae  jug6e  k  Qu6bec  le  10  D6ccmbre  1853  (l)-Ferlon 

In  I2r  '  "*  ''"''  ^"  ^'^-..,..^on  d'une  promeaao  de  maige,  q«^'"t 
en  d6fln.t,ve  qu'un  contrat  civil,  donnait  droit  k  un  proems  par  Jury 

LeJugeraent  maintient  la  motion  et  d6clare  par  consequent  qu'il  n'y  a  pas 
lieu  au  proces  par  Jury.  1""  "  y  »  paa 

0«mc<,  MoTin  d:  Marchand,  pour  le  Demandeur.     ^         --        -         ^ 
^.  i2oy,  pour  le  D6fendeur. 


DtanMlier 
lieunier. 
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MCKNTEEAL.  12  OCTOBEE 1867. 
ENAPPEL. 

Cortfm  Sib  L.  H.  Lafontaine,  Bart,  J.  en  Chef,  Aylwin,  J.,  Duval,  J.,  Gabon,  J., 

No.  IfS. 

^authier  fit  &\^  y.  Barche. 

Jug6^-Quol'actlon  en  gawntlestoplopeutMreexercte  centre  legwant  Qui  n'atiM  AW  «»^^     ' 
trat  d'oii  est  n6o  I'aotlon  originaira  (8).  8«»ni  qui  n  a  pas  6t«  portie  au  con- 

Par  acte  d'obligation  re<;u  k  St.  Jean,  dans  le  District  de  Montr6al,  le  lir  f6- 
vn jr  1840,  devupt  Mtre.  Moreau  et  son  confrere,  Notairea  Publics,  lea  Appelants 
a8^i6a  pour  des  ana  commerciales,  se  sont  reconnus  ddbiteura  du  nomm6  Fran- 
Soia  Marchand,  6cUibr,  de  St.  Jean,  pour  avances  faites  k  leur  commerce,  d'une 
aomme  de  £600  0  0  qui  fut  stipul6e  payable  dans  quatro  ana  de  la  date  de  I'o- 
/bligation,  ave(5  int6r6t  payable  annuellement. 

Wler  juin  1840,  Ifea  Appelanta  ont  conaenti  pour  lea  fina  de  leur  commerce 
un  biUet  en  faveur  de  leur  .creancier,  Francois  Marcband,  pour  £250  0  0  payable 
k  demaude,  avec  int6r6t.    Au  moyen  de  cea  deux  titrea  de  cr6ance,  Marchand 
ae  trouvait^le  ler  juin  1840,  cr6ancier  dea  Appelanta  d'une  aomme  de  £760 
portant  int^rdt.  ' 

tr^dL3*T''r  ^TT  """^'"^  ^BIairfindie,<i«,a  le  District  de  MonJ 
to6al,  devant  Archambault  et  son  confr^  Notoires,  les  Appelanta  ont  vendu 

1  Idtim6  de  payer  et  acquitter  toutdJ  lea  dettea  duea  par  lea  Appelanta,  A^aiL 
de  leur  8oci6t6  commerciale,  et  depuia  son  existence  juaqu'i  p'^que  de  la  ^ 
«on,  et  ce,  quand  cea  demiera  aeraient  requia  de  faire  tela  paie,^„ta.  Enti^u! 
W  T  r  ^  T"  *^"^^  P"  ^*"  ^PP^^''*^'  se  trouvaient  ceUea  d- 
1  Inbm6,  le  29  aeptembre  1841,  lea  Appelanta  lui  ont,  en  termea  expr^a,  indiqu6 
1!^T  y:?^"g^°'!  ^"  ^500,  dontila  6taient  d6biteur,  envl  \^Z. 


(1)  DteUona  dM  Trflranaaz.  ToL  4,  B.  1 
(i)  1 L.  0.  fvMt,V»^       J^'^ 


et  seat  engage  Pacquitter. 
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CX)UR  itr  BANC  DE  LA  REINE,  185-7. 


Gtnthier  et  al., 

V. 

Darohe. 
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L'lntim*  a  M  k  Francois  Marchand  lea  int^rfets  qui  so  Bont  ficcrus  annuelle- 
ment  mv  I'obligation  et  le  billet,  jasqu'en  1855,  mais  il  a  n6gl.g6  de  payer  lea 

^'^L^io'mare  1856j  Marchand  a  poureuivi  lea  Appclanta  pour  lea  £750,  mon- 
tant  en  capital  dca  auaditea  obligationa  ct  billeta.  Lea  Appelanta  so  voyant  ainai 
pourauivia,  ae  aont  pourvua  par  action  en  garantie  simple  centre  1  Intim§,  ae  ton- 
dant  aur  I'acte  do  ccaaion  du  29  acpte.nbre  1841,  par  lequel  l'Intira6  ava.t  aaau- 
m6  I'obligation  de  payer  cea  crdanciera  k  leur  acquit.  Par  leura  concluaiona,  lea 
Appelant^  ont  demand6  k  cc  que  l'Intini6  eftt  k  faire  ceaaer  Taction  princpale, 
ainon  qu'il  fut  c|Niaran6  k  lea  indemnisor  du  montant  reclam6  par.  telle  pour- 

Acettedemandoen  garantie,  I'lntiifte  a  oppos6  une  exception  a  la  forme, 
concluant  au  d6bout6  de  Taction  pour  lea  raisoiis  auivantes,  reproduitcs  ici  t^X: 

tuellcment.  ,     ta  i 

10  Parceque  cc  n'eat  pas  par  une  action  en  garantie  quo  lea  Demandeura 
ponrraient  ac  pourvoir  contre  le  D6fendour  pour  lea  raiaons  mentionnoea  ^n  leur 

declaration.  '    ,.     ^^  ,         -ijMti^e^r. 

2o.  Parce  que  d'aproa  lea  all6gu68  mfemep  dea  d.ta  Demandeu^,- J#P^fen- 
deur  nc  a'eat  oblige  de  payer  leura  dettes  et  nommeracnt,  celle  r^^&pcux 
par  Francoia  Marchand,  qu'dleur  demande  etlorsqu'eux-mtmes  en  sm^nqms. 

30.  Parce  que  cctte  obligation  do  la  part  du  D6fendeur  no  pourrait  donner 
lieu  a  une  action  en  garantie  en  favour  dca  Demandeura.  ^ 

40  Parce  que  d'aprea  oettc  obligation,  lea  Demandeura  no  pouvaient  avoir 
qu'une  action  dirccto  contre  1^  D6fendeur,  apr6a%voirpaye  eux-mfemoa  leura 
dettea  et  nommcment  celle qu'ilsdevaiont  k  Frangoia  Marchand. 

5dxParce  que  lea  oonclusion/de  la  declaration  dea  Demandeura  Bdnt  informea 
et  irr6crum«ea  en  autant  ^  ce  aont  lea  concluaiona  d'une  action  en  garantie  et 
qu'elle8ne.o^a3JU8titiec8p!n-le^allegii,6ad'iccllo  declaration. 

Lea  Appolanta  ont  r6pondu^cotte  exception  par  unW6ponseg6n6ralc. 

Le  20  dcccmbre  1856,  la  Cour  Inf6rio«re  appol6e  rdoc.der  du  mfente  de 
cctte  exception  a  la  forme,  a.prononco  le  jugcment  qui  auit,  doboutant  1  action 

dea  Appelanta.  .  ^.  i, 

"  The  Court  Laving  heard  the  Plaintiffs  en  garantie  and  the  Defendant  en  S^ranUehj 
"  their  counsel  upon  the  merits  of  the  Exception  d  la  form  pleaded  by  the  Defendant 
.<  en  garantie  to  the  action  of  the  said  Plaintiffs  tn  garantie,  having  examined  the  decla- 
.  "ration  and  pleadings  in  this  cause  and  having  deliberated  thereon,  considermg  that 
..  he  said  Plaintiffs  en  garantie  haye  «ot  by  reason^  of  the  allegations  in    he.  d  clara 
a  tion  contained  and  by  law  any  right  of  action  c«  garantie  against  he  Df '^d^-^*  ^^ «"» 
«  garant  simple  in  the  manner  atid  form  as  tt«y  have  by  their  «f  -^'-/-P^  "^^^^^J 
«  him,  the  Defendant,  maintaining  the  said  ejception  d  la  forme,  doth  dismiss  the  said 
"  action  en  garontie  with  costs." 
L'Intim6  dana  8on  factum  6non?ait  airiataea  prdtentiona. 
En  vertu  de  cos  actea  et  dea  all6gu6a  ^c  leur  declaration,  lea  Appelanta  pou- 
'    ^^i,nt  avoir  une  action  k  exercer  contr^s  rintim6,  mais  non  paa  une  action  en 


rteaponsabilil6  avec      _ 

fetre  Bon  garant.    C'etait  le  oaa  dana  Pes- 

alleiu68  dea  Appelanta,  6tait  bien  reapon- 


rrr 


garantie.  Lea  Appelanta  ont  confondu  la 
fetre  reaponsable  envera  quelqu'un  aana  ' 
pece  actuelle ;  l'lDtim6,  d'aprea  lea 


•y 


us  annuelle- 
de  payer  lea 

i  £750,  mon- 
I  voyant  ainsi 
itim^,  se  fon- 
le  avail  assu- 
)nclu8ion8,  Ics 
)n  principale, 
ar.  telle  pour- 

i  a  la  forme, 
duitcs  ici  t^X: 

i  Demandeurs 
nnees  en  Icur 

rs,-fi^||l^fen- 
m60i'«l'cux 


tirrait  donner 


)uvaient  avoir 
x-momcs  leurs 

Bdnt  informes 
en  garantie  ct 

;6n6ralc. 
du  mferite  de 
loutant  Taction 

t  en  garantie  by 
f  the  Defendant 
lined  the  decla- 
sonsidcring  that 
n  their  declara- 
Defcndant  as  his 
ction  impleaded 
dismiss  the  said 


A.ppclant8  pou- 
!  une  action  en 
snti©i~0«-l»*»ttt- 
lo  oas  dans  I'es- 
it  bi«n  respon- 
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sable  onvers  eux  des  somme,  qu'ils  anraieVit  6t6  tonus  de  payer  pour  les  affaires 
dieur. .levant  sodoto.  mais  pour celail  n'fitait  pas  leur;ara„t.-La  detWe" 

eu    ™1 17";     "  "  «f^  P'";-"  <»«  '«  mer  au  croancier,  mais  seuien^nt  1 
eux-m6n,es  dans  le  cas  ou  le  cr6«ncier  la  leur  deraandorait—Lo  but  de  Taction 

XCr'"  "«"-;«<^^»>'^-rn^P«'-  presence  d:  c    at  e"  2 

pas  en  .Ut  de  contester  la  dem^nde  avec  cou-IaissLce^e  cat"  V^^ 

b«  pour  l,quel  on  met  ordinairement  on  cause  son  garant    Le  ga'anTLt  pir 

la  lo.  tenu  aux  fra.s  faits  contre^le  garanti.    J)ans  resp6ce  actuelle^n  la  Urnfla 

conve„t,o„,.soumettaitnntim6aupaie™entdesfraisde  la  demand"  p^^^^^ 

Du  r«s  e,  les  cas  do  recours  en  garantie  sont  d^termin^s  par  la  loi  Tne  peu 
vent  6  re  I'objet  de  conventions  particulieres  faites  en-del.ors'des  ca^^Jr^  us  -j" 
creancer  qm  prend  uli  billet  de  son  dobiteur  qui  n'est  qu'endosseu^'urce  b^,^ 
promissoire,  saU  que  cetendosseur  pent  exercer  „n  recouls  en  garanUe  centre t 
promettc^  et  que  par  consequent,  il  pout  avoir  deux  ^dve .fr  u  Heu  d'un 
et  .1  sy  soumet  en  a.c«ptant  ce  billet ;  m.is  sa  conditio  J  serait  des  pL  ftchVu 
ses  «  A  s  >n  .ns<;„  il  6tait  permis  4  I'endosseur  ou  au  prJmetteur  du  b  let  de   e" 
manager  un  recours  e:,  garantie  chaque  fois  qu'il  le  juUait  a  nrono.  ^n 
-^,de  soulever  .  un  croancier  Jl  bonn^foi  toitfC:  TZ2Z: 

contrat  qu  ,1  faut  se  reporter  pour  savoir  si  le  debiteur  a  un  garant  ou  non     Les 
conve„t,onspost6rieures  que  rune  des  parties  feraient  avec  fes  ti^Ve  peuve 
hanger  les  droits  des  parties  entr'elles.    Et  co^,me  I'lntimkn'aurait  pa'eu    " 
nobstant  I'Ac^  du  29  septembre  1841,  Ic  droit  de  Vimmisce\dins  la  pour^uite 

s:;:r:t;jr::t:t: '--  ^^^^-^-^ '  «^"  -^^^^  ^^ 

crest  ainsi  quo  la  Cour  Inf^rieure  a  jug6  cette  question.    Elle  a  d6cid6  qu'il 
nya  a.t  pas  heu  4  une  action. en  garantie;  que  les  conclusions  prises  parole 
Appelants  etaient  .rreguli^re,  et  elle  les  a  d6bo«t6  de  leur  demande 

Ce  jugement  est  conforme  k  la  loi  et  k  la  jurisprudence,  du  molns'^  celle  sui 
vie  dans  le  District  de  Montreal.  "tpms  a  ceiie  sui- 

Lemesurier  et  al..  v.  Gingras  et  al.,  21  mai  1845  "-  ^ 

Volignyetal.,  y.Rodden,.25mail852,CfS.4Montr6at^''^  ' 

dirwl^  ^"?^^'''  -^  «^  «^    n  «'«git  tfune^ction  en  garantie 
dmgde  par  les  Appelants  contra  l'I„tim6,  et  dont  les  premjere  out  6t6  d^Ss 
par  jugement  de  la  Cour  Supdrieure  k  Montreal,  du  ^6cembre  1856  ' 
Jar  acte  notar.6  du  ler  fevrier  1840,  les  deux  Appelants  qui  ^taieni  alors  en 


OaatUer  et  i 

T. 

Darohe. 


■  i 


s'ti 


1  ordre  du  ler  juin  de  la  m6me  an:je.  iTZInSrSSr^L  2 
wmme  de  £260,  payable  k  demande,  avecjnt6r6t.  "  ^.. 
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.  Par  acte  du  2»  Beptembro  1841,  los  Apfelante  cMentl^r  fon^s  d«  commerce 

^tUer  et  1,^  j,j^^^    ^^  ^j^j^-  ^-oblige' cnvon,  eux  de  payer  toutes  Jc»  dettej  de  la  d.te  so- 

^^SS^"-      ci6t6,  et  nomm6ment  la  susdite  somme  de  £500,  dug  kp.  Marchand  "  promet- 

tant  I  dit  ceMionnairo  payer  et  a^quittcr  lea  dites  dette8>  eux  dita  C6dant8  et  k 

leur  demand©  et  lorsqu'-eux-mferaes  en  seront  requM  et  obhgfiB. 

Le  19  mars  l^fiO,  M.  Marchand  intente  uno  action  contre  les  Appelant*,  pour 
la  sotnine  de  £750,  m^ntant  de  son  obligation  et  de  son  billet ;  puis  le  31  du 
mfeme  mois,  les  Appelants  forment  contre  I'Intime  uno  demande  en  garant.0  con- 
cluant  "  ii  CO  qu'il  soit  a99ign6  ^  comparaltre  devant  cette  Corns  pour  r6pondre 

"  k  la  pr6«onte  demande  et  voir  dire  et  d6clarcr  qu'il  est  tcnu  d  mtcrvenir  en  la 
«  dite  cause  ou  le  dit  Francois  Marchand  est  D^mandenr,  ot  les  dits  Demandeurs 

-    -  «.(Appelants)sontDefende«rset  de  faire  cesser  la  d(te  action  et  le  trouble  que 

'-       .      «BonffVentlesditsDemandeurs&  raise,  de  la  dito  poursmte,  et  qu  ^  dfifau   par 
■'  '  "  lo  dit  D6fendeur  de  ce  fairo,  il  soit  conda.nn6,  m  cotte  Oour,  k  garantir  et 

«  indemniser  les  dite  Demandeurs  de  toutes  coudanan|»tions  qu.  Po«rra.ont  inter-: 
«  venir  contr.  eux  dans  la  dit^  cause  a«  profit  du,  Jt  Frango.s  Marchand,  en 
«  principal,  int6r6t  et  frais,  tant  en  demandant  qu'en, d6fendant,  et  que  lo  dit  D6t 
«  feJeur  soit  en  outre  condaum6  k  payer  et  ren^bottrser  aux  dits  D;™-de- 
«  toutes  sommes  de  deniers  auxquell^  ils  pour^ien^  6tre  conda.nn6s  auprofit 
"  du  dit  Francois  Marchand."  'J'-\\'..         ..     j 

Dan  unT  exception  ir^Titulee  "  exception  k  l^Ln^  I'lntitn^  a  pretendu  que 
les  Appelants  n'avaient  pasle  droit  de  se  poutvoir  i^ontre  lu.,  par  la  vo,ede 
Wn  on  garantie.  Cefte  pretention  a  6t6  accueilli.  parla  Cour  de  premiere 
^stance  qui  a  maintenul'exception  et.d6bout6  les  Appelants  de  leur  action. 

Test  p^ut-fttre  k  propos  de  rcmarquer  que.  dans  1^  declaration  des  Deman- 
del  en  garantie,  il  est  allegud,  que  les  int6r6ts  avaient  ete  payos  et  acqu Utes 
par  nntir^,  savoir :  sur  la  somme  de  £500,  jusqu'ati  ler  novembre  1854  et  sur 
celle  de  £250  jusqu'au  ler  juin  1856.  •     /.  *       _  . 

ll  seule  quition  qui  se  pr6sente  est  done  celle  de  savoir  si,  dans  les  circons- 
tances  il  V  avait  li»u  Jk  une  action  en  garantie.  '  ,        .. 

"  U  Jrantie  simple,  dit  Pothier,  (1)  est  celle  qui  a  lieu,  dans  les  ac  ions  p^^^^ 
«  sonnelles  qui  r^snltentde  I'obligation  qu'une  personne  a  contractee  d  acqmtte 
.  ZTje.  tout  ou  en  partie  d'une  dette  dont  il  est  tenu  .n«m  un  Uers,  et 
"  qui  a  lieu  toutes  les  fois  qu'il  est  poursuivi  pour  cette  dette.  . 

PotWer  n'exige  pas,  comme  on  le  voit,  pour  qu'il  y  ait  heu  ^  la  garan  le  im. 
Pie  p  oFement^^^^^^  que  I'obligation  d'acqnitter  le  d6biteur  D6(endeur-^  I'actitf. 
SS  >t  6t^  c;Lct6e  par  I'acte  m6me,  ou  le  litre  de  cr6ance,  sur  lequ^ 
reTe  cette  action  originaire,  en  d'autres  mo^  il  n'exige  pas  que  celm  qm  est 
31  Tn  garantie  se  ^it  lm-m6me  personnellemcnt  oblig6  envers  ?a^em,  or6- 


avcc 


.ti,.  n  snfflt  done  «A^UA  Pofti.r,  qm  roblig.tionaVq«.tt.t  es»te,  n  m. 


^°:;":r; j;,u.g.  r^.\.-^  ,».>«■;>»  e.^  .p.  ^^  ^ 


tract6e  do  la  part  du  garant  arpfofflnUr 


[fl--0ttO^ 


^ 


(I)  Proc.  Civ.  Ed.  de 


L809,  p.  33. 


as  les  circons- 
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prtsento  uno  id6e.  exacto  do  la  nature  et  do  l'6tendue  de  la  garanlie  .imple.  car  ^ 

^brtUuer  A  son  d6b.te«r  por8o;.nel  qu'il  a  «ctionn6,  un  autre  d6biteur  dont  la 
^  on  cause  p^Tmettra  au  premier  d'on  sorti,  commo  dans  le  cas  i  la  .arantL 
fomelle;  pent  da  to«t,i»«ieque  le  D^fendeur  k  Paction  originaireXnfobS 

adjerse  dans  l»|ause.  toujours  passible  dos  corifclusion,  que  ce  crLcier  a  prises 

Sren"  ^f^'T  '"'  '*"  *'J"^'*'^  "  «°"  '^^^  -*  bien  fond/e  fl  .^ 
.8 ajt  en  garan  ,e  8,mple,  que  d'un  contrat  ou  d'une  obligation,  qui  est  intervenu 
ent^  le  garanti  et  le  garant.  ^.'action  r6cursoire  qui  en  nai.  elt  en  aZue 
sort^  .ne  action  en  inaemniU,  pa.  laquell.  le  pre^Sr  appelbl^Lt  W 
faircc^uso  commune  avec  lui  pour  I'aider,  en  ex6cutionTe  son  engagement  1 
repojsser  la  demando  originaire  ou  A  subir  i  son  tour,  par  contre  coTll  1 
da™  ^t,o„s  qu,  8«r  cette  demande,  pourront  fetre  pronL^es  contr?!'  gl'J 

^etr      Tf"''™P''''"'^^*™*"^«"^«"g^«'<ditPo„cot.^^ 
ne  beut  avo.r  d'aut.^  partie  directe  a«  proc6s  que  le  D^fendeur  par  lui  Ligne^ 
or  If  Jugement  no  pent  6tre  rendu  qu'entre  parties.    Le  garant  n'a  en  JZ. 
quence  que  le  droit  d'intorvenir  sans  pouvoir  prendre  en  nfain  pour  le  garanti 
etcelu.-c.de  son  c6t6  ne  peut  que  I'appoler  dans  la  cause,  pol  d.J^nTeTn- 

Mais  rintimo  tout  en  admottant  "que  les  appelanta  pouvaient  avoir  une  acUon  k 
X  rcer  contre  lu,."  pretend  „6anmoins  que  ce  n^itaitj^  une  action  en  garanti 

£  1m "'•       r  V^rPP"'""^^  **"*  «°"f«°^»  '*  responsabilitd  avec  la  garantie." 
Survant  lu,,  nul  .nd.v,du  no  peut  6tre  appele  comme  garant  simple,  dans  une 

e  clnoTr"""'  '  r'".^""  "^  "''  '"^  "'"«  oblig  "personnelLent  enr« 

le  creancer  pnncpal,  conjomtemcnt  avec  le  D6fendqur  originaire  qui  serait,  par 
temple,  sa  cauUon.  ou  son  co-oblig6  soHdkire,  "La  position  du  crLcier,  dit-il 
dans  son/a.^«m,  ne  peut  6trechang6e;  c^estd  Pepoque  da  cmtral  quHlfaut  « 
rep^ter  pour  savoir  si  le  d6biteur  a  un  garant  ou  non."  II  est  vrai  que.lf^d  u^ 
cas  de  la  caution  et  du  co-oblig^  solidaire  sont  ceux  qui  lo  plus  drdinairement 
dans  les  transactions  de  la  vie,donnent  lieu  A  Paction  en  garantie  simple.  Aussi 
les  trouve-t^n  seuls  crtes  par  plusieurs  des  auteurs  qui  out  6crit  sur  ceUe  matidr^- 

tlamameredont  s'oxpnmentquelques  uns  deces  auteurs  pourrait,  de  prime 
abonl,  porter  4  croirequjlsrestreignent  i  ces  deux  cas  seuls  le  droit  dWr- ■ 
laction.en  garantie  simp/^c'est.  il  mese^ble,  one  erreur  que  de  leur  attrib^ 

e  sentiment,  et  par  con^6quent  I'appelant  a  e«  tort  de  partager  cette  er«T 
comme  ,1  I'a  fait  en  6criv,nt  dans  ^n  factum:  ^du  mMeVTas  de  rec<^.™  en 

garantie  sont  d6te,min6.  par  la  loi,  et  ne  penvent  6tre  I'objet  de  loZZ 

?T  kTT  ^^'"  -^  "^^  P'^'^"^-"  Evidemment,  outre  le  cas  depend 
^ur  d'un  billet  A  ordre  qn'il  cite,  il  fait  ici  allusion  4  la  caution  et  au  c^^ 
^hdaire.  H  n'a  pas  voulu  voir  qua  les  auteurs  qui  posfent  ces  deux  c^e  f^ 
posent  que  comme  exemples  et  comme  6tant  les  cas  les  plus  ordinairLde  Pe^ 


/f 


(1)  Des  acUons,  No.  212.' 

(2)  (Voir  son  factum.) 
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.      orcice  do  I'actioa  en  garantie.    ScrpilW,  l'«n  deu^  B-exprime  ^^^)^^ 
'  <*»*"r  **  "••  rrarantie  Bimple  s'intonte  par  exempt*  v^  un  co-obIig6 ". "?  ^ 

ohanue  nartic  e»t  obHg6c  pmonnellement,  &c.,  Ac"  Rodier  (2)      comntc  «  un 
X'  roSd're,  <kf"    Bioohc.  (3).  "Telle  e«t  la  garantie  d«  <16l>'to"r  -e. 
a  cautL  qu'on  actionno,  ou  cello  du  d6biteuV  Bolidaue  envers  son  co-d6b.teu  . 
BonToLe,"  co,«me  si  6t.nt    caution  solidaiire  d'un  pri^t  fait  a  Jean,  &(, 
Lang    dans  «on  "  praticien  fran^ais."  t.  1,  p.  4^1,  "  comme  par  e.en^ple  un  co- 
obS  Zr    D'apreslamani6redes'oxprin.crd\ce«  auteurs, surtout  lorsq«>elle 
SeprincipalLnt.  proposer  d.s  e..nplesX  ne  «-'  -^omeuJ^^paB 
justifiable  do  leur  attribuor  I'opinion  qu'il  no  peU  y  "vou  heu  k    action  en 
frtfrftntie  aue  dans  Ics  cas  qu'ils  client;  \  . ,.      .       ,,■•    i 

^X  del  dit  que  Paction  en  garantie  si.nple  naissk  de  robbgat^o^dem- 
„ii  ■•Eneffet%'est  ce  qui  est  6crit  en  toutes  Ic^tres  dans  rouvrage  auquel 
?Wlantaplu    particuli'rement  appel6  notre  attend. '»  nouvelle  collection 
■  de  Denb  r^  an  mot  »  garantie."  p.  168 :  "  la  raison  do  \  difference  de  la  nature 
«  dS»iention  dan!  la  garantie  simple  et  dans  la  gaUie  forme  e,  vient  de 
«  ce.iue  comme  I'observo.  Sall6  sur  le  titre  8  de  I'ord.  doWv,"  la  d6nonc  at,on 
appergarantie  simple,  o«  recurs  dV„dmm7^,  n'a  jamais\o«r  objet  qued'obh- 
geHe  gara^t  d  sejljre  avec  le  yaranti  pour  f aire  enscnh\cause  conunur^r 
^  L'InLovcutbien  ad.nettre  qu'en  vertu  de  I'aote  du  2^0  -Pt«f -"f.    ^f^' 
«  les  appelants  pouvaicnt  bien  avoir  unc  action  k  exercer  cotitre  1«, ;    c  est  sans 
dou te  San    c  cL  ou,  I'Intime  persistant  a  ne  pas  remplir  ses  enW.nents  envers 
eux    1   auraien.,  sur Vassignatiou  de  M.  Mai^hand  ou  apres  conYmnat.on  mte. 
":;    contreeu;,pay6cedernier.nprincipaf^inter6tBetfrais  etW.^ 
par  la  voie directe  et  j>rincipale.  exerco  un^l action  V^cursoue  cUre  llnt™6 
Peu  -on  concevoir  qu'un<ytelle  action  do  sa  nature,  dans  son  objk  et  dans  ses 
LsuC  n'eiit  pasVe,4"outosfinsquelconq       une  action  d'mde^U,  o  n6e  du 
contrT  du  29  le^i^re  1841,  et  par  consequent  une  action  en  garUe  simple 
.  Zp  lent  dite  rOr  quel  obstacle  pouvait-il  y  avoir  a  ce  que,  par  uW  m.so  en 
?Z  r  r^Se  dal  I'instancc  originaire,  au  moyen  d'une  action  W«re, 
aLTqu'on  d6si.ne  quelquefois  I'.clion  en  garantio  simple,  ce  recours  e^mdem- 
Stlfutexel;ar  les  appelants  au  moment  ™6me  de  rintroductiop  c ^r  e«x 
•  S^rlln  do  I  Marcl  Jd,  aussi  bie.  qu'on  admet  qu'il  ^^J^^^' ^^^^^^ 
condamnation    intervenue    sur  cette  premiere  act.on?     Avant  *«*;^«^^; 
ecours  pour  forcer  l'Intim6  a  remplir  ses  engagements,  les  W'-*^  ^^^^^^^ 
ils  attendre  que  leur  mine  fut  consommee  par  I'execut.on  d'une  sentence  obtekue 
contr'eux  par  leur  crdancierl  cela  repugnerait  a  toute  id6e  de  justice  et  d'equ. 
D'un  autre  cot6,  puisqu'on  semble  admettre  que  la  voie  de  recours,  par  ur 
actUdieCie,comm'a<^ionprincipale,6taiten  tout  temps  ouverteanxappd^^^^^ 

Z  peut-ot^>  se  demander  si  Paction  en  garantie  simple,  m6me  lorsque  1  un  de 


^ 


S,,r  VOrd.  de  166T,  tit^g  art.  J  et  12,  p.  82  et  9t 


T 


Y2)      ««        "    c  "        "  Ed.  3e  1761,  p.  106. 

(3)  Bioche,  Diet,  de  Ptoc.  verho  gartotie  simple,  No.  2. 
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868  objets  est  nne  inise  on  cause,  dai.8  une  instance  origi«airo,  n'cst  pas  toujours 
uneact,on  pnncpale,  du  moins  en  ce  qui  concerne  le  garanti  et  le  garantf 
L  action  en  garantio,  dit  Poncet,  d6jA  cit6  (sous  lo  No.  216),  pcut  6tre  ou 
acce88o.ro  ou  pnncpale,  «uivant  le8  circon stances,  ot  m6nio  rcdevenir  principal 
apres  avo.r  6to  acO^esHoire."  Boncenne.  (I)  "  consid,Sr6e  dans  ses  rapport,  aveo 
^^  .nstanco  pnm.t,^,  la  demando  en  garantie  est  uno  exception  iiilatoire,  comme 
d.t  la  loi ;  ce  n  est  qu'un  incident,  uno  sorte  d'6pisode:  ]^ai8  entro  cclui  qui  la " 
forme  ot  ce  u.  co^tre  leqnol  olio  est  form6e,  c'ost  le  premier  pas  do  la  poUrsuito. 

degr^s  do  jun8d,c(,on.    Le  gnrant  no  pourrait  done  6tre  amen6  de  prime  saut 
"  dans  uno  cause  il'appelr  .  -  * 

Goubcau  de  la  ^illencr|e,  Traite  des  Exceptions,  p.  261,  npr6s  avoir  fait  reraar- 
quer  quen  garant.e  fomkle,  Ic  Demandour  originaire  est  obligd  d'accepter  lo 
ga-rant  poursa  partieadvijrseril  ajoute  en  garanlio  simple,  au  cofltraire  l6  garant 
eat  toujours  expos6  k  I'akion  du  Dchhandeur  par  voie  directe  et  principale 
^u?fi  r  To-'"*'^T  T  •'  '■"PP""'^  ^'  ^'''""°"  ^"«'"«'^«  '»t«»t6e  le  19  mars, 
drio  3?  2     r    r''"'',r:  '*"'  «^^»<1'«  ««  ™PPort,  lQ8  appolants  ont, 
dts  0  31  mars,  form6  contre  rintim6  leur  action  r^cursoire,  I'appelafit  k  com! 
paraitrc  seulemont  le  5  mai.     II  n'y  a  pas  encore  e«  de  jonction  entro  les  deux 
causes,  ello3  pcuvent  6tre  inscrites  et  jug6os  s6parctnent,  et  h  des  6poque8  diff6- 
rontes.    Jusqu  ,c.  ,1  no  parait  pas  que  rion  ait  emp6cli6  M.  Marcl.and  de  proc6- 
der  8ur  son  *ct,on.     Qui  sait  m6me  sMl  n'a  pas  depuis  obtenu  condamnation 
con  re  les  appelant* ;  est-c^  que,  dans  cos  circonstances,  Paction  de  ces  derniers 
ne  do.t  pas  6tre  regard6e  Jo.nmo  uno  action  principale  k  toates  fins  quelconques, 
proc6dant  va^«b!omcnt  coi,tro  rintim6,  en  cx,^cution  de  son  contrat  ?    Est-ce  que 
dans  1  esprit  do  nos  lois  do  procedure,  si  Taction  des  appelants  pouvait  fetre  inten- 
tec  en  tout  temps, cctte Conclusion  de  leur  demando  k  savoir,  "que le D6fendeur 
soit  en  outre  condamn6  4  leur  payer  ef  rembourser  toutes  sommes  de  deniers 
auxquelles  ils  pourraient  fetre  condamnes  au  profit  du  dit  Frangois  Marchand  " 
n  est  pas  une  conclusion  sufiisante  dans  une  action  fondoe  sur  un  contrat  tel  que  ' 
celu.  dont  il  8  agit  ?    EstKje  qu'une  telle  conclusion  ne  devrait  pas  Hve  adjuL 
par  e  le-mfemo,  quand  iri6mo  il  n'y  aurait  pas  lieu  d'accordor  cello  qi,i  tend  k 
uno  «,.8c  en  cause  dan#  I'aotion  originaire  ?    Quelle  autre  conclusion  voudrait-on 
donclquilseussent  prise,  ii  on  no  va  pas  jusqu'^  6mettre  la  pretention  insou- 
tenaWequiIsnepouvajon^  pas  exercer  de  recours  contro  I'lntimd  avant  d'dtre 
condaijn6s,  smon  m6me  executes,  sur  la  demando  de  lour  cr6ancier  ? 

PQth.erl.e8t  pas  le  s^ul  auteur  k  citer  contre  la  proposition  de  l'Intim6  que 

Jarant  si  "h    '"/  '"  g^'-^^ --PH  «  ^aut  que  la  personne  assignee  comle 
garant,  soit  elle-mfemo  pereonnollement  oblig6e  envers  le  cr6ancier  du  garanti  et 

un  amnt  ou  non  '^  ''""''"'''  *"  '^°*'**  originaire,  pour  savoir  si  le  dfibiteur  a 
^  Ravaut.  d&ns  son  traits  del^  procedure  civile,  p.  18.  dit :  « la  garantie  simple 
■^■^"li"^ '^ ''""  ^"  *'>°*lJ»ati6BJoraqufl  celui  qnj  ft^t  ««.ign6  o.t  Mig6 
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Rodier,  d6jA  cit«,  p.  105 :  "  Le  garaftt  Binrtple  cut  celui  qui  eat  tonu  par  le 
droit,  ou  par  .convention,  df>  rolover  et  indoroniscr  colui  qui  est  recherche  par 
action  peraonnelle,  J^e.**"  • 

Bornicr,  Bur  le  litre  8  do  I'ord.  de  1067,  p.  49. 

«  La  garantio  simple  a  lieu  en  actionB  personnellcs  descendant  de*  eontrats 
et  ttipulalions  formellesy 

Goubeau  de  la  Billenorio,  d6jk  cit6,  p.  240,  "  La  garantie  est  uno  action  rh- 
"  cursoire  qui  rfisulte,  ou  de  la  diHposition  de  la  loi,  ou  d'une  convention  expretse 
«•  au  moyen  dp  laquolle  uno  partio  u  le  droit  d'obligor  un  tiers  h.  prendre  s« 
♦'  d6fonso  tl  fairo  sa  cause  propre  d'une  domJinde  form6o  centre  elle,  ou  de  /aire 
««  retomber  sur  ce  tiers  une  condamnation  prononcie  contre  ei(«." 

L'Intim6,  en  lisant  tout  I'article  qu'il  novm  «  cit6  di\  nouveau  Dinisart,  au 
mot  ••  garaotio",  y  vcrra  rapport^e  une  eRpoco  quflmaite  centre  sa, proposition. 
Bonnefoi  code  k  Parmcntier  un  bien  charg6  de  cens,  moyennant  J2  livrcs  et  5 
Bolsdo  rente,  payables  chaque  ann6"o  le  8  juin.  Parmentier,  preneuy  &  rente  avec 
la  clause  de  foumir  etfaire  valoir,  vend  le  mftme  bion  &  Craparti  ^  la  charge, 
cntr'autres,  d'acquittcr  los  12  livres  5  W)U8  do  rente.  / 

"  C'est  apris  cette  vo9te  que  Bonnefoi,  baMleur,  attaque  Tarn^ntier,  preneur 
pour  voir  dire  qu'il  sera  condamn6  k  lui  passer  titre  nouvel  flo/la  rente  de  12 
livrcs  5  Bols,  et  k  lui  en  payer  les  arr6rages.  Parmentier  me<  eh  cause  Crapart, 
et  sans  que  Bonnefoi  intente  une  action  contre  Crap||<,  d6tento«r  du  bien  baill6 
k  rente,  sentence  intervient  k  la  justice  de  Br6cy,  le  6  juillet  1768,  qui,  d'une 
part,  condamne  Tarmentier  il  passer  k  Bonnefoi  titre-nouvel  des  12  livrcs  5  sols 
de  rente,  et  surcens,  en  payer  les  arrerages  jusques  et  compris  le  8  juin  1768, 
sans  pr6judice  de  l'ann6e  courante,  et  d'autre  part,  condamnc  Crapart  k^faran- 
tir  et  indemniser  Parmentier  des  condamnations  contre  lui  prononc6es  au  psofit 
de  Bonnefoi,  en  ce  qui  concerne  les  arrfiragcs  de  la  rente  et  surcens." 

A  I'occasion  de  I'inoident  auquel  dopna  lieu  la  question  de  savoir  si  W  sentence 
obtenuc  par  Bonnefoi  contre, Parmentier,  pouyait  otre /ex6cutce  centre/  le  garant 
de  celui-ci,  les  auteurs  du  nouveau  D6n^rt,  en  soutenant  la  nfegatiye,  font  rc- 
niar(^er  que  I'article  que  I'on  invoquait/le  I'ord.  «e  1667  (art.  11  du  titre  8)  ne 
B'appliquait  qu*^  la  garantie  formelle,  ct  non  kla,  garantie  siniple,  et  que,  dans, 
respfece,  la  garantie  dpnt  Crapart  6tait  tcnu  enVers  Parmentier  n'6lait  qu'une 
garantie  simple.  Bien  que  Crapart  ne  fut  pas  partie  k  la  concession  faite  par 
Bonnefoi,  et  ne  s©  fut  pas  oblie6  personnelleraent  cnvers  lui,  I'action  en  g^ran- 
tieVde  Parmentier,  et  par  sMte,  la  mise  en  comsc  de  Crapart,  n'en  furent  pas 
moins  admises,  corame  proc6dant  valablement. 

Lange  est  au  nombre  dea/auteurs  4ui  citent  principalement  le  cas  du  co-obIig6 
golidaire,  dans  son  «  Pi-aticlen  Fransais,"  (t.  1, 15e  edition,  p.  443);  il  s'exprime 
j^Mi:  "Je  m'oblige  splidairement  avec  Pierye  au  paiement  d'une  somme  de 
«  3,6dO  livres;  mais  parce  que  toute  la  somme  est  touch6e  par  Pierre,  et  qu'elle 
"tourne  ©ntidrement  k  son  profit,  il  me  passe  une  indemnit6j^ar  laquelle  il 
«« a'obliffa  de  m'ftnqnitter  envors  le  cr6ancier,  par  le  moyen  de  gum  il  est  eertain 


"  quHl  esi  TOW*  ffarant.    Si  done  il  arrive  que  je  bom  poursuivrpar  Te  cr^ancjeT" 
"  pour  le  paiement  de  cette  somme  de  3,000  livreslje  aerai  en  droit  de  Ic  f«re 
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•*  appiler  en  garantit  pour /aire  eetier  la  pourtuite  de  ce  eriander,  et  m'en  ae- 
«•  quitter  et  indemniser  tant  en  principal  que  dommaget-intiriU  et  dfpenar 

Romarquons  que  cot  exoraple  eat  po«6  pour  d6oiontror,  non  paa  tant  qu'en 
paroil  COS  il  y  a  liou  h,  la  gararitio  contro  Pierre  pour  sa  propre  raoiU6  de  la  dotte 
que  son  co-oblig6  aurait  payde  «u  crdancier,  niais  bien  encore  quo  la  gatantie 
attend  contre  Pierre  k  I'autre  moiti6,  quo  son  co-obIig6  oftt  m  obi ig6  de  payor 
sans  rccours  contre  lui,  si  celui-ci  ne  I'eut  pas  toucb6o  et  n'eut  pas  patei  au  pre- 
mier une  indemniti:  o'ost  done  en  vertu  de  ce  contrat  subsequent  d'indetnnit6, 
intervcnu  entre  lea  deux  d6biteur8  souloniont,  qu'il  y  a  lieu  k  ia  garantio  pour 
cette  iu6me  nioiti6.  La  garantio  pent  done  naltro,  descendre,  comme  dit  Bornier, 
dW  stipulation  entre  le  garanti  ot  le  garant,  sans  quo  le  cr6ancier  originaire 
ait  6t6  partio  k  cotto  stipulation. 

Nous  lisons  dans  CLauveau  sur  Carrd,  (3o  ed.,  t  1,  p.  209)  :  "Lo  Domandeur 
"  peut-il  mottre  en  cause  le  garant  du  D6fendeur !"  L'on  r6pOnd  :  "  Nous  pen- 
"  sons  qu'il  faut  distinguer;  ou  le  garant  ost  absolument  dtraoger  au  Deman- 
"  dour  et  ne  doit  garantie  qu^au  Di/endeur  en  cas  de  condamnation  contre  oe 
"  dernier ;  ou  le  garant  est  oblig6  k  la  garantie  envers  le  Demandotir  lui-m6me. 
"  Le  Domandeur  n'ayant  aucun  int6r6t  k  mettre  en  cause  un  garant  qui  n'eat 
«  oblige  qu'envers  le  Difendeur,  il  no  serait  pas  juste  qu'il  put  I'assigner  et  lei 
"  distraire  ainsi  de  ses  juges  naturels,  malgrd  le.  D6fendeur  originaire,  qui! 
"  n'use  pas  de  la  f4cult6  que  la  loi  lui  donne.,. . ." 

Voici  comment  s'exprime  Boncenne  (Proc.  Civ.,  t.^a,  2e.6d.,  p.  380,)apr^8 
avoir  dit  qu'en  garantie  simple  il  n'y  a  point  de  prise  de, fait  et  cause:  «  Ce 
"serait  une  morvoilleixse  commodite  pour  votre  d6biteur  que  de  mottre  4  sa 
«♦  place  et  livrer  k  vos  rigukrs  une  figure  de  r6pondant  d  qui  voua  n'auriezpas 
«  voulu  priter  une  obole:'    Et  p.  360,  I'auteur  cite  un  arrfitdr  la  Cour  de 
Poitiers,  du  28  juin  1835,  dans  lequel  on  lit :  "  Attendft  quo  M.  (le  Domandeur 
,"  originaire)  n'a  d(i  assignor  ,et  n'a  assigne  en  effet  quo  G.  soul  (le  DAfendeur) 
"  que  si,  dans  le  cours  do  I'instanco,  le  dit  G.,  do  son  c6t6,  a  cru  devoir  aasigner 
*' en  garantie  la  dame  G,  son  6pouse,  cetto  demande  n'ayant  pu  cohstituer  la 
«  dame  G.,  dfifenderesso  k  Taction  de  M.,  qui  n'avait  pas  de  conclusions  d  pren- 
-*•  dre  contre  elle;  il  n'a  pu  r^sulter  de  ce  qu'elle  a  feit  d6faut,  qu'il  M  oblige  do 
«  proc6der  ^  son  6gard  sulvant  ce  qui  est  present  par  I'acte  168  dn  code  de 
"procedure." 

Parlant  du  oas  oH  Faction  en  garaptie  n'aurait'6t6  intent6e  qu'apr^s  le  d^lai 
voulu,  et  oA  il  y  aurait  ou  d6(aut  de  la  part  des  garants,  boncenne  (p.  895)  dit,  ' 
entr'autres  choses  :  «  FauUl  de  plus  que  le  I)emandeur  originaire  soit  tenu  de 
« laisser  joindre  k  sa  cause  le  profit  du  d61aut  encouru  par  des  tiefs,  de  lever, 
«'  de  signifier  le  jugement  de  jonction,  de  les  r6-a»8igner  et  de  ittre  dehort 
«  beaucoup  d'aigent  pour  agencer  tone  proc6dure  qui  ne  lui  appartieW  pas  f  Je 
«  prie  4ue  l'on  me  dise  quelles  conclusions  il  aura  k  formuler  contre  des  gens  ^^ 
«  avee  letqush  iln'a  point  eontraeti,.diaquels  U  n'a  rim  d  rielami^,  et  qui  ne 
«  oomparaitront  peut-6tre,  en  definitive,  que  pour  oontester  la  garantie.   H  n»au 
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Jo  m«  miis  altachfi  4  dter  prl«ciUleinont  Io«  auteuw  qui  ont  trait6  de  la  pro-  • 
aiirq*  commo  6Unt  <;cux  «lont  foil  opinloni..doivent  ii6.e«i»«lremont  ftToir  lo 
plu8  do  poidi  Hur  la  qiiostlon  qui^nUH  occupe ;  ot  h  I'aidQ  iU  cm  cftations  il  mo 
Homblo  avoir  6tabH  quo  la  propomtfoi.  do  l'Intim6,  (juo  nul  ii.dividu  no  pout  6tro 
»pp«l6  on  garniitie,  b'H  n'ent  pas  on  mfciue  temps  co-obligfi  du  ganntl  cnvcrs  le 
Demandcur  originairo,  n'oHt  pa»  uno  proponUiou  Houtenablo,  ct  qoo  la  garantlo 
•impio  pou<  iialtro  do  convontionti  licitCH,  intorvenue«  ontrc  loRnrunti  etlo^arant 
excluslvement.  Or  Ton  naifquo  c'ost  un  vrisle  champ  quo  colui  dos  CoBvcntioni. 
L'Intim6  a'cst  oncoro  m^pris  lorsqu'il  a  dit  que  "  Ics  appclantH  Avaicnt  confon- 
"  du  la  rc8ponHabilil6  avec  la  garantio."     Le<|  AfpolanU  procodont  contro  I'ln- 
tim6  en  vortu  d'undontrat;  <}'e*t  4  rox6cution  do  co  contrat  qu'iU  veulont  locon- 
trainee,  par  lour  action  en  gavantie.     Or  6n  droit,  la  g«rantie  bo  distingue  do  la 
rcsponsabilitd  propiemont  dite,  en  co  que,  commo  s'ojtprimo  Sourdat,  dans  son 
trait6  de  la  re8poli8kbHit6  (t.  2,  No.  700),  "  l'obligatio.v,du  garanti  o«t  la  consfi- 
"  quoncc  d'uno  Jnvontibin  exprcsso  qu  tacite,  ot  nail  ^jours  tk  I'occaHion  d  un 
«♦  contrat,  form*  }n\.t%  le  ^orantf  Bt  lo.Domi|ndeur  fenj^jintie",  et  quo  "  la  res- 
«  ponsabilitfi  civile,  aueontraire,  a  lieu  ind6pondaiij>iri^  do'  touto  convention 
"  ontro  la  partio  IosMjo  el  la  personne  rtoponsablo."     ^,' 
'"  Lo  mot  garintie,  lit-on  au  m6|toe  motji^jja  to  IXctroftnaire  de  Dalloz,  t.  3, 

art.  1,  No.  4,  "  s'applique  spficialehidnt  A  rexicution  d'un  contrat,  etc La 

«  ri)8pon8abilit6  no  d6rivo  pasd'oji  %trat,  mais  Se  co  principe  d'6quit6  natu- 
«  rello  qui  est  (]  ue  chacnn  r^pafo  lo  doiUraage  cansi  par  son  fait." 

II  est  6vidert  d'apres  toute  la  ten«Ut  do  I'acto  du  29  soptembre  1841, *que 
rintontiondcs-parti^itaitque  ITnt^riil^;*"  contrKctant  I'bbligation  d'acquitter 
toutesfc^ettoi  do/la  socidtd  Mmmeiftiido  Jcs  Appelants,  fut  soumis  k  un  ro- 
coure  en  indoraniti  de  leur  part,  si,  k  raison  de  sa  n6gligence  k  remplir  cette  obli- 
gation, iU  6taieM  oux-m^mea  troubles  ct  poursuivis  |)flr  leurs  cr6an6iorB. 
C'6tait  k  I'lntiiaA  k  6teindre  lui-m6me  ces  crfian^eg^jpu  k  «n  reraettro  le  raontant 
aux  Appclants  pour  que  coux-ci  pussent  les  ac^uittor.  Ne  I'ayant-pas  fajt,  il  a, 
dans  le  cas  actfel,  donn6  lieu,  contro  lui  i  I'action  rAcarsorre,  ct  cette  action  ne 
«aurait  6tre  au  re  chose  qu'une  action  on  garantio  simple. 

Si  done  il  y  avait  lieu  k  cette  action,  le  demandcur  originairfe  6tait  oblig6  de 
subir  son  introduction,  et  par  cQU86quent  les  d^lais  ndceasaires,  pijescrits  par 
rordonnance  de  1667,  car  ces  d^lais  s'appliquent  k  la  gaf&ntie  simple  comme  k 
la  garantie  formelle.  II  pouvait  y  avoir  jonction  dos  deux  demandes  pour  6tre 
instraites  et  jugfies  enm^me  temps,  si  cela  pouvait  convenablement  so  faire  sans 
trop  retarder  le  Demandeur  originairc  dans  sa  poursuite  ct  lui  porter  prejudice. 
Ott  les  deux  demandes  pouvaient  restor  disjoinles,  comme  elles  paraissent  en 
effet  I'avoir  6t6  jusqu'i  prfesent,  et  dans  ce  cas  rien  n'a  da  empfecher  M.  Mar- 
chand  de  proc6der  sur  la  sienne;  ou  bien  encore,  quand  mfeme  elles  iussent 
d'abord  mjmntet  daU  I'espoir  de  les  terminer  ensemble  par  un  seul  jugement, 
elles  pouvaient  toujour  6tre  disjointes,  du  moment  qu'il  aurait  6te  justifi6  que 
la  demande  originaire  se  trouvait  plus  t6t  que  la  seconde  en  6tat  d'fttre  jug6e, 
t^\  .1**-;*  ...  t-;u....,i  ^..;  ^^  ^tiiit  aaiai  k  enor^^r  nn.  Hiiwr6tinn  quant  k  Topportu-- 
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nitA  do  (icttejonction  ou  de  cette  dlnjonction,  »olon  let  circonatance^  toujoum  ^ 
ayantnoin  do  faire  en  sorte  que  la  position  du  Domandeur  no  futpais  inutile 
mont  ou  iann  n6ccMltd,  8ggrav6o  par  lo  fait  do  I'intorvontion  du  garant. 

Jo  mo  Horain  ulHtonu  de  discourir  auMl  longomont  »ur  c«ftto  question,  ai  on  ne 
nous  cut  pan  cit6  deux  jugcmonts  rendun  ii  Rfontrinl  ant6rieuromont  h  colui  dont 
CHt  appcl,  par  loa<iuc!8  I'lntimfi  a  pr6tondu  quo  la  mftmo  question  aviiit  6t6  d6cl. 
d^o  dans  le  n.ftmo  sons.  Le  premier  a  6t6  prononcd  lo  21  mat  184ff,  dans  une 
cause  do  Umosurier  et  autres,  Demandeurs,  contro  Gingras  et  Leblanc,  sur  uno 
motion  de  o«8  clerniors  k  I'effot  d't.btcnir  un  ddlai  pour  mottro  on  cause  leur 
garant  simple.  Lo  jugoment  qui  rejotte  cotte  motion  n'cHt  pas  motiv6.  Peut- 
6tro  y  ent-il  lion  pour  la  Cour  d'oxorcer  sa  discrdtion,  et  do  dire  quo,  dans  les 
circon8tanceH,c'cftt  6t6  injustement  retardor  les  Domamlours  dans  leurs  proc6d6a 
Bur  leur  action,  et  lour  porter  pr6judico.  Toujours  ost-il  quo  Ton  voit  qu'uno 
secondo  motion  fftt  faite  h.  I'offet  d'obtenir  la  rdvision  de  ce  premier  jugement 
ot  qu'elle  fftt  6galcment  rojotie.  »         » 

Lo  second  jugomont  cit<5  est  plus  rficent;  il  a  6t6  rendu,  le  26  mai  1852,  sur 
une  artion  on  garantio  de  Voligny  ct  autrcs,  contre  Rodden.  introiUiite  on'con- 
s6quenced'uno  premiere  action  k  la  poursuito  d'un  nomm6  Orvis,  de  Burlington 
dans  r6Ut  de  Vermont,  contre  Volighy  et  Consorts.    Ccux-oi  s'itaient  engagfis 
envcrs  Orvis  i  transporter  certains  cfFots  do  commerce  do  Northgore  dans  le 
Haut-Canada  k  un  port  du  Lao  Champlain.  Par  une  convention  intorVenue  sub- 
86quomment  ontro  Voligny  et  Consortr'd'un  c6t6,  et  Rodden  do  I'autre,  celui-ci 
s'6tait  charg6  d'effectuer  le  transport  en  question  do  Montr6al  au  Lac  Champlain. 
Voligny  ot  Contorts,  ayant  6t6  poursuivis  par  Orvis  k  raison  d'inex6cution  do 
leur  contrat,  appeldrcnt  Rodden  en  garantie,  concluant  contre  lui  k  ce  qu'il  eftt 
k  faire  cesser  la  demando  originaire,  ou  k  los  indemniser  dos  condaranationa 
qui  pourraiont  6tre  pronoho^es  contro  eux  sur  cette  domande.  Rodden  pr^senta 
une  dijense  aufonds  en  droit  k  Taction  en  gariMitic,  prfitendant  quo  telle  action 
no  proc6dait  pas  contre  lui.  Le  jugement  qui  maintient  cetto  defense  et  d6boute 
en  consAquonce  Voligny  et  Consorts  do  leur  action  est  ainsi  motiv6  :  "Consi- 
"  doring  that  it  did  not  appear  by  the  allegations  in  the  said  declaration  en  ga- 
"  ranUe  that  the  Defendant  en  garantie  was  party  to  the  original  contract  bet- 
"  ween  the  said  Plaintiff  en  garantie  and  the  said  Abraham  Orvis  in  the  said 
«  declaration  mentioned,  or  that  he  the  said  Defendant  en  garantie  did  under 
''  take  to  and  in  favor  of  the  Plaintiffs  en  garantie  to  fuiai  and  perfonrf  towaids 
« the  said  Abraham  Orvis  said  contract  as  to  warrant  them  the  Plaintiffs  en 
"  i^aronrte  against  any  claim  which  the  said  Abraham  Orvis  might  have  or  pre- 
"  tend  against  them  by  reason  of  the  non  fulfilment  of  thft  said  contract" 

La  demi^re  partie  du  eonsidirant  pourrait  faire  croire  que,  dans  I'opinion  du 
tribunal,  il  y  avait  insuffisance  dans  les  Anoncis  de  la  dilaration  en  garantie 
Cependant  la  premiere  partie  no  laisse  pas  de  doute  que  ce  jugement 
maintient,  en  principe,  que,  pour  qu'il  y  ait  lieu  k  Taction  en  garantie. 
ilfaut  que  le  garant  ait  «t6  partie  au  6ontral  d'oA  est  n«e  Taction  originaire  •  et 
„cft  MljUiJHitifiti  17ntim6  do  rjitoiriiw)qa^^4^>ppuia«w  defense.  B  n'y  i 
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tffMtioo  d»clrcoiwUiio«i  pMliouliiiro.  dm..  IcimiuoIU  il »  pu  6tro  wndu),  4U  II  m« 
paratt,  de  m6mi  qu«  oalul  dont  U  .'imit  an  U  prA«.Dte  ln»Uno«,  Mpffcar  .ur  un 
principo  ern.i.*,  k  m«in»  done  qiw  je  no  m«  «)U  fail  .Iliwloii  .ur  1«  wn-  d«. 
noinbr«.««.  »utoritfc.  qua  j'«i  olt*«.  4  I'appui  du  principo  c«ntr».re  l)u  r«it«. 
I'arrfct  que  jo  v«i.  rapporter  n'ert  pa.  do  naturo  k  me  fairo  rtfenlj  do  cetU  lUu- 
■aiop  .i  V)atofol.  o'on  eat  une ;  on  lo  trouvo  dan.  lo  roouoll  do  Slroy,  t  IJ,  p.  209. 
U^ittot,  marchand  do  vin.  k  Boauno,  avait  «Ki»6dl*  par  rint«rm*diairo  d« 
Minour,  commiH>.ionoairo  k  Charlorilio,  doux  fouillctt..  dc,  viu.  de.ti,.*o^  I'uno 
au  .i«ui»Alo;(."«<ir«,  do  Vordon,  I'autro  au  .lour  Ju.tan,  do  la  m6mo  vilU. 

Mineur  tifinik  «)n  tour  001186  ce  tran.port  k  Juillon  Oomp^rat,  coinmwlon- 
nairo-k  86dan,colui-oi  pr6?onta  i«r  «rr«ur  ^u  .iour  Aloiandro  la  fauillotto  d««lin4« 
au  «iour  Ju«Un,  «t  au  .iour  Ju.tan  collo  dostin6«  au  Sicur  Alexandre, qui  relbM 
de  la  reoevoir ;  co  qui  oblig*  lo  voitarifir  4  la  ddponer  dan.  nu  raaga.in  du  liett- 
9(1  «lle  p6nt  «n  total  it6.  ^ 

Ilugot  nyant  ou  avis  do  cette  porto,  on  pr6vint  le  .iour  Mineur  qui  so  recon- 
Dut  ro.pon.able,  on  con86quonco  llugot  lira  .ur  lui  uno  lettro  do  change  de  274 
franco  i>our  la  valour  de  la  feuillotto.  Cette  leltre  ayant  6t6  proto.t6e,  le  pre- 
neurtradul.it  on  reprise,  dovant  lo  tribunal  de  commoroe  de  Beaune,  le  iiour 
HugoJ,  qui  appcla  on  garantie  Mineur. 

Mineur,  de  *oa  c6t6,  oxer^ja  devant  le  mime  tribunal  .on  rocour.  centre 
Juillon  Corapirat,  pr6tondant  que  celui-ci  ayant  lai8.6  p6rir  lo  vin  par  .a  faute, 
dovait  on  .upportor  lia  perte. 

"  Juillon  Comp6rot  d6olina  aussitftt  la  jurisdiction  do  c6  tribunal.  II  soutint 
qu'6tant  domicili6  k  S6dan,  il  ne  pouvait  6tro  dislrait  do  bo.  juge.  natureU  sans 
uno  caulse  legitime;  qu'il  n'avait  ni  cr66,  ni  acoept6,  ni  cndowd,  ui  autrenaent 
Bign6  la  lettrede  change;  que  si  la  perto  du  vin  donnait  liou  k  quolqu'action, 
cetto  afltion  n'6tait  point  de  la  corap6tonco  du  tribunal  de  Beaune,  qu'il  n'avait 
pas  d6pondu  do  Mineur,  en  a'aseujitissant  arbitrairement  d  ce  tribunal,  do  l*y 
afl8UJ6tir  lui;m6mo;  qu'ainBi,  boub  aucun  rapport,  il  ne  pouvait  6tre  distrait  des 

iugCB  de  son  domicile." 

Par  un  premier  jngemcnt  du  6  ftvrier  1816,  le  tribunal  de  commerco  do 
Beaune  rmpta  le  d6clinatoire,  ot  ordonna  de  plaidor  au  fonds,  par  le  motif  qu'6- 
tant  coropfitont  pour  connaltre  du  recoura  du  .ieur  Uugot  contre  Mineur,  il 
I'^tait  ponr'connaltro  do  celui  de  Mineur  contre  Juillon  Compirat. 

Pasaant  ensuilo  au  fond,  par,  un  second  jugement  du  6  mai  de  la  mftme 
ann6e,  le  m6me  tribunal  condamna  le  Sieut  Uugot  k  reprendro  la  traite,  lui 
accorda  sa  garantio  contre  Mineur,  et  condamna  Juillon  Compirat  d  garantir  et 
indemniser  Mineur  des  eondamnations  pro^oneiet  contre  lui. 
'  Juillon  Comp6rat  a  demand6  la  cassation  de  cos  deux  jugemento. . .  en-ce 
que  le  tribunal  de^oaune8'e8treconnttcomi)6tent  pour  connaltre  du  recoui. 
exerc6  contre  lui  par  Mineur,  et  y  a  Btotu6  nonobstant  Bon  incompjtjnce. 

L'arr6t  Qasse  et  annulle  lea  deux  jugements  k  rabon  do  rincomp6tenc«  all6- 
gu6e,  Bur  le  principo  que,  dans  I'eBp^ce,  Juillon  Comp6rat  n'a  pu  6tre  distrait 
P»r  Mineur  des  jugcsdeBon  domicile,  et  Mre  pa^  M  traduit  devant  ceiix  de 
Beaune,  en  garantio  d'ane  lettre  qu'U  n'avait  pas  ^gnee,  — 
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Mala  d«  nHlina  ()u«T«a  daux  jugwiiiflnta  tsaai^a  seulemont  k  miioti  ^hmmptf 
tnum  du  pramlif  iwlnfflaje  consiil6rant  luivaiit  de  I'arrAt  d«  la  (Jour  d«  C'aoi^ 
Hon,  fklt  voir  quo  le  droiHIo  Minuur  do  ae  pourvoir  on  garantio  simple,  colore 
Juillon  Coiiip^rat  n*a  j^naia  tUi  mis  en  quesUoq. 

"  AtUndii  qu'll  n'a  paa  non  plus  6t6  permis  1  Uiheur  do  I'atUror  devant  lea 
jogos  do  Deaune  sous  pri^tfji'U)  que  la  garantio  e«crt«ti  contro  lui  par  Muay- 
Hugol,  avait  pour  canse'la  vaiour  du  vin  confl6  pour  lo  transport,  pir  cedomlef 
k  Minoiir  et  par  o«lui-«i  k  Juillon  ^onipdrat,  par  la  fauto  duquel  ce  Tin  aurait 
p*ri,  puisqu'4  raiaon  de  cott©  p«rte,  Musy-Hugot  no  pouvait  agir  contro  Mineur 
quo  devant  le  tribunal  de  Cbarleaville,  juge  du  domicile  do  codernior,  ni  Mineur 
se  pourvoir  contro  Juillon  Comp^rat  que  «lovant  le  tribunal  de  liAdan,  juge  d« 
domioilo  do  cclui-oi,  4  moins  quo  Musy-Uugot  n'eutportd  son  action  devant  1m. 
Jugos  du  domioilo  de  Minour,  duqiul  ea$  ttultmtnt  ettui-ei  aurait  pu  aUittr 
Juillon  Compirat  devant  eta  nUmet  Jufftt,  par  voit  de  ffarantU." 

L'espAce  quo  jo  vions  do  citor,  so  trouvo  auasi  dans  Iw  "  Questions  do  Droit" 
do  Merlin,  3eVA.,  in  4o,  de  1820,  t.  4,  sous  los  mote  ••  I^ttre  do  cliange,"  §  4, 
p.p.  HI  et  suivantos,  oil  sont  ^galemont  rapport<^ea  trois autres  espiccsdo  mftrae 
flfkfro.  II  y  est  question  principalomont,  il  est  vrai,  do  contestation  prAllmi- 
naire  au  sujet  de  la  juriwlic^tion,  houI<)v6o  par  des  dcmandes  en  riglement  de 
jugoB.  Coci  cstparticuliofjik  rorganisation  judiciaire  en  Franco,  ot  tout-i-fait 
*tranger  k  la  n6tre,  mais  daina  chaouno  do  cos  qgpices,  lo  rocours  on  garantie 
simple  n'est  pas  r6voqu6jonldouto,  bien  quo  lo  D6fondeur  on  garantie  n'ait  pas 
6t6  partio  iku  contrat  intoT^li  entro  lo  garanti  ct  son  or6nncior  demandeur 
originaire  et  no  soit  pas  oblig^  pbrgonneUemont  envars  ce  dernier.  (Arrets  do 
U  Oour  do  Cassation,  21  Thormidor,  an  8,  St.  CI6ment  v.  Rouzeau,  et  Porthon, 
mis  en  cause.    22  Frimairo,  an  0,  Qohier  St.  Hilaire  vs.  Loprieur,  12  FAv.  1811, 

Couturier  V.  Paillet  ot  Labbd.) 

«•  ,.  ■..'■.-  .  ■ 

Caron,  J.— La  question  6Iev6e  par  la  d6fonse  de  I'lntim^,  ct  confirmde  par  le 
jngement  de  la  Cour  pout  so  forinuler  comme  suit : 

"Les  Deniandeura  en  garantie,  Gauthior  ct  Bourgeois,  pourauivis  dans  I'actioQ 
"  originaire  bar  Marcband,  n'avaient  pas  contro  Darche  Taction  en  garantio,  par- 
"  ce  quo  Tobiwation  qu'il-c8l  all6gu6  avoir  contract^o  envers  eux,  no  risulke  paa 
"  du  contrat  sUr  Icquol  est  fondle  Taction  originaire." 

Ainsi,  la  qudstion  qu'il  s'agit  de  rdsoudre  est  celle  de  savoir,  si  d'apris  lea 
all6gu4s  de  la  diclaration,  Tlntim6  est  ou  n'est  pas  en  lor  le  garant  simple  des 
Appelants.  \  .  , 

La  Cour  InfAriWe  en  dicidant  cette  question  n£gativement  n'a  dohn6  que 
des  motifs  gdn^raox  desquels  il  est  difficile  de  so  fom^or  ime  id6e  precise  de  U 
b&se  sur  laqnelle  rebose  sa  d^iJision.  Mais  lors  de  Taudition,  TIntimA  a  expliquA 
ces  motifs,  et  suiyan&ce  qu'il  en  a  dit  ils  peuvent  se  r6duire  aux  deux  proposi- 
tions suivantos  :— 

lo.  L'Intim6  n'est  pks  1q  garant  sittiple  des  Appelants,  parce  qu'il  n'a  pas  *t6 
pwrtie  au  contrat  on  ft\Tohljj|gt.inn  origin»irft,  ,Hiir  iHqiiftlle  pwt,  fnnd6c  Tnctiott. 


prinoipale,  entre  eux  et  lllarchand. 
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20.  II  n'estpaslcur  garant,  d'apr^^  1«9  termes  mfemes  sous  levels  il  Vest 
oblig6  envers  cux,  dans  I'acte  sur  lequel  est  b^^sfio  Icur  action  en  garantie.     \ 

Pour  ^tablir  sa  premiere  proposition  «  qu'il  n'y  a  pas  de  garantie  po^ible  qOe 
centre  cenx  qui  ont  M  parties  au  contfat  principal ;  l'Intim6  n'a  ci(6  m  lor^ 
de  ^audition  de  la  CourJ  ni  depuis,  aucune  autoritfis  directes  et  prficises,  ilses 
fond6  exclusivement  sur  des-inftrences  et  jdes  inductions  qu'il  tire  dea  principes 
qu'il  regarde  comme  applicables  k  1ft  question  et  favorable  h  la  tbfese  qu  il  sou- 
tient.  V.  G.,  bon  nombre  de  ses  citations  foumies  depuis  que  la  cause  est  en  d6- 
Iib6r6,  sont  pottr  6tablir  quecelui  qui  6tant  poursuivi,  a  unffarant  simple,  a,  pour 
I'assigncr,  et  mettre  en  cause,  les  monies  d6laii  que  ceux  applicables  au  garant 
formel.    Cette  propo^ion  qui  nesouflfre  aucune  difficultd  et  que  I'on  ne  saurait 
conteftter  esfrdmise  de  la  part  de  I'lntimd  pourfaire  vT)ir  I'injusticfi  qu'il  ^  aurait 
de  permettre  que  le  cr6ancier  pnncipal  fut  retard6  et  entrav6  dans  la  proc6duro 
qu'il  a  eu  droit  de  porter  centre  son  d6biteur,  avec  lequel  seul  il  a  contract'6,  et 
cela  par  une  action  incidente,  k  laquelU  il  n'avait  rai*n  de  s'attendre,  qui  ne  le 
regarde  en  rien,  qui  ne  pent  I'aflfecter  en  aucune  manifere  et  dont  le  r^sultat 
quant  k  lui  doit  6tre  parfaitement  nul.    Tout  cela  pent  6tre  vrai  et  1  est  r6elle- 
ment,  sans  cependant  aflfecter  aucuneraent  la  question  sous  examen.    EUe  restc, 
nonobstant  cette  injustice  apparente  ou  r6eHe,  ce  qu'elle  a  d'abord  6t6  pos6o,, 
L'InUm6  est-il  le  garant  des  Appelants  et  s'it  est  leur  gafant  iis  avaient  droit  de 
le  mettre  en  cause  dans  les  d61ais  legaux,  i»algr6  le  pr6judiceque  cet^appel  pou- 
vait  causer  au  Demandeur  principal,  qui  ne  s'en.  plaint  pas,  ej  qui  au  reste  n  au- 
rait  pas  dtoit  de  s'en  plaindre,  ,  i     -       i    i?  a 

«  Lo  D6fendeur  assign6  pent  appeler  dans  la  cause  son  ga^ant^et  lo  forcer  k 
"  y  prendre  quality.    Le  Demandeur  originaire  qui  n'a  riei  k  d6m61er  avec  le 
"  garant,  doit  cependant  se  prfeter  k  sa  mise  en  cause,  parce  qu^il  importe  a  Tordro 
«  public  de  diminuer  le  nombre  des  proces."    Poncet,  actions,  No.  213., 
'   Mais  si  l'Intim6  n'6tait  pas  garant,  son  procureur  aeu  probablement  raison  de 
dire,  sans  s'exposer  au  reproche  qu'il  excipait  du  droit  d^autrui,  que  la  position 
du  Demandeur  ne  pent  pas  6tre  chang6e  sans  son  consentement,  k  moins  que  la 
loi  nQ  I'ordonne  en  terraes  expres,  tel  qu'elle  le  fait  au  cas  de  gftrantie  formelle 
'    ou  simple.    Car  le  silence  gard6.  sur  le  sujet  par  le  Demandeur  principal  pour  le 
moment,  n'estpa^suflSsaut  pour  rassuter  I'lntiipd  s'iT  se  laisseintroduire  dans  une 
instance  oik  il  n'a  pas  droit  d'fetre ;  plus  tard,  il  pent  s'entendre  dire- par  ce  De- 
mandeur, qu'il  est  "un  ihtrus  dans  Cette  proc6dure,  qu'il  n'aurait  pas  du  sy  lais- 
ser  trainer  et  qu'il  doit  en 6tre  exclus.  ;'    - 

I  Ainsi  l'Intim6  a  int^rfet  et  a  droit  de  faire  valoir,  k  I'encontre  de  cette  deman- 
do  en  garantie,  toutes  objections  16gale8,  m6me  celles quiparaissent  particuliftres 
au  Demandeur  principal,  lequel  au' reste,  dans  netre  e^ece,  n'a  pfts  encore  en 
I'occasion  de  proposer  les  objections  qu'il  peut  avoir  y  mettre  conlre  cette  action 
en  garantie,  laquelle,  d'apres  ce  qui  paralt;j)ar  le  msortiil  n'a  pas.  encore  ren'cOn 
fr6  dans  son  cbemin. 


*»• 


i^iiladei! 
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cette  causeTc'est  le  Demandeur  principal  qui  a  oppos6  aux  Appelants  les  objec- 
tions que  leur  a  faites  I'lntimfi  en  Bqn  exception  et  qu!il  leur  ait  dit:  "Je  ne 
connais  pas  Darcbe ;  je  n'ai  pas  contracts  avec  lui,  c'est  vous  qui  fetes  mes  d6bi- 
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teure  et  qui  devez  me  payer,  vous  no  I'avez  pas  fait,  je  vous  poursuis  et  je  deman- 
do  condamnation  contre  vous  qui  seul  mo  devez.  Quel  droit  avez-vous  de  me 
rdftrer  A  un  tiers  qui  m'esV  parfaitement  6tranger,  et  contre  lequel,  quoiqu'il 
arrive,  je  ne  puis  obtenir  jugement?  Si  vous  avez  fait  avec  lui  quelque  contrat 
au  sujet  de  votre  obligation  k  mon  6gard,^ite8  lui  comme  moi  je  vous  ai  fait, 
poursuivez-le,  mais  ne  me  faitea  pas  partie  k  up  litige  qui  pent  ne  m'6tro  que 
pr6judiciable,  en  me  retordant  «t  en  compliquant  I'exercice  de  mes  droits.  Et 
supposons  encore  que  le  Demandeyr  principal  aitajoutfi :  «  Ce  serait  autre  chose 
81  ce  Darche  que  vous  voulez  ainsi  introduire  dans  ma  cause,  eftt  6t6  partie  au 
contrat  que  nous  avons  fait  ensemble,  et  sur  lequel  je  vous  poursuis.  Dans  ce 
ca8,j'aurai8  da  m'attendre  k  le  voir  figurer  dans  nos  d6m616s  judiciaires,  lui 
ayant  permis  d'ihtervenir  dans  nos  conventions.  Comme  il  n'en  a  rien  6t6  je 
ne  le  connais  pas  et  ne  veux  pas  le  connaltre.  Eh  bien,  si  le  Demandeur  princi- 
pal eutr  tena  ce  langage,.la  Cour  devrait-elle  dire  que  ces  pretentions  ainsi  dmises 
■ont  contraires  ^  la  raison,  i  la  justice  eti  la  loi. 
j;avoue  qiie  ce  fengage  me  parait  tr^s  raisonnable,  je  nV  vois  rien  d'injuste, 
^uisque  le  Demandeur  en  garantie  peut  obtenir  aussi  bien  et  plus  facilement  ce 
y  il  demande  par  son  action  en  garantie,  sujette'itous  les  inconv^niels  que  je 
viens  de  signaler,  au  moyen  d'une  action  directe  qui  a  tous  les  avantages  do  I'au^ 

\8an8  en  avoir  les  d^savantages  et  les  diflScult^s,  ' 

^  jUuis  surtout  entraln6  ;&' cette  opinion  par  I'autoritd  positive  et  directe  quo 
^  Ion  tteuve  sur  ce  point  au  3e  vol.  de  Dalloz  v.  garantie.  No.  8  ou  on  lit, «  do  ce 
*'  que  IWarantie  n'est  qu'une  convention  accessoire,  il  suit  qu'elie  ne  peut  6tre 
«*  ex6rc6V^que  contre  ceux  qui  ont  6t6  partie  au  contrat  principal ;"  et  je  refdre  k 
Dalloz  alri6,  12  vol.  8'72,No.  27.  « 

Je  me  rfuls  6tend&  plus  qu'il  ne  fallait  sur  cette  partie  de  la  cause,  quoique  <j4 
ne  soit  pas  c^le  sur  laquelle  la  Cour  soit  strictement  appel^e  k  se  prononcer,  ni 
celle  d'apr^s-  laquelle  la  contestation  sur  cet  appel  doit  se  decider.  J'ai  voulu 
cependant  me  ptononcer  sur  la  question  abstraite  si  importante  et  qui  peut  se 
renouveler  spuven\^  de  savoir,  si  Taction  en  garantie  simple  compete  contre  quel- 
qu  gn  qui  n'6tait  pJis  partie  au  coritrat  sur  lequel  est  /ond6e  I'actipn  principale. 

Saufa-yrevenir,|e  d^ciderais  cette  question  dans  la  negative.    Les  arrfeta  1 
citfis  pour  combattrftk  doctrine  que  je  soutiens,  «  que  Taction  en  garantie  sim- 
ple ne  compete  que  coHfre  ceux  qui  ont  6t6  parties  au  contrat  principal,"  me 
paraissentconfirmer  ce  principe  plut6t  que  le  combattre,  dans  les  circonstances 
particttliSres  od  les  arrets  ont  6t6  rendus. 

Mais  passons  k  la«econde  proposition  de  l'Intim6  "  d'apr^s  les  termes  m^mes 
^^delacte  entre  les  Appelants  et  rintim6,  ce  dernier  n'est  pas  leur  garant.'' 
Pes  termes  ont  6t6  rapportfis  plus  haut,  ils  sent «  s'oblige,  payer  et  acquitter  lea 
dites  dettes  deux  ditscidants  dleur  demande  et  lorsque  eux^meeen  seront  re- 
guts  et  obligis.** 

■S^!^f^^^^}\!'^^^}^  copvenir,  diflare  grandemcnt  de  celle  par  laquelle  le  dit 


OmthUr 

T. 

Darohe. 


-  »««rH  est  d'usage-de  felre  "ft  payer  et  acqmtter  les 

^  dites  dettes  au  dit  F.  Marchand,  A  Pacguit  et  dieharge  des  dits  c^dants,  k  lenr,.  ■ 

demande  et  lorsque  eux,  les  dlta  cedknts  seraieirt  requia  et  obliges  defiiire  les 
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Par  la  premiere  de  ces  clausea,  (celle  q|i  se  twuvo  ^  l'acte)J!l'Intiiii6  ne  con- 
tracte  aucune  autre  oBligation  que  celle  de  fournir  aux  Appelants  eux-mfemes, 
ies  fonds  n6c<5B8aire8  pour  lea  mettre  en  6tat  de  payer  eux-mgmes,  les  dettcs  en 
quesUon.  CJes  fonds  ne  devant  pas  6tre  fovrnis  que  lorsqu'ih  seraient  demandis 
par  les  cfedants,  cette  demande  ne  devaijt  6tre  faite  que  lorsque  lea  dits  Appe" 
lants  seraient  eux  requis  de  payer  et  obliges  de  le  faire  par  leurs  crfeanciera. 

D'apr^a  cette  clause,  Marcband  n'avaii  centre  Darpbe  iucun  recours  quel- 
coBque,  non  seulement  il  ne  pouvait  pa^  Ini  demander  soh  paiement,  mais  il 
n'aurait  pas  6t6  oblig6  de  I'accepter  s'il  le  lui  eiit  oflFert,  (Poth.  oblig.  No.  600)^ 
d'un  autre  c5t6  non  seulement  Darcbe  n*6tait  pas  obl5g6  de  payer  Marcband 
mais  il  ne  pouvait  le  faii«  aans  oontrevei^r  k  son  contrat  avec  les  AppelantSj  qui 
8'6taient  rfiserv^s  le  droit  de  faire  eux-m4mes  le  paiement,  c'eat  k  eux-mftmes  que 
Darcbe  devait  remettre  I'argent  pour  «e.  faire,  a'il  I'eut  fait  lui-mfeme,  lea  Appe- 
lants  auraient  eu  droit  de  se  plaind?e,  puisqu'il  auf  ait  6t6  contraire  k  leur 
convenUon,  qui,  au  rcste,  n'Ataient  p«is  patjcaprice,  puisque  de  fait  ils  pouvaient 
avoir  un  int6r6t  k  feire  eux-mfemes  ieqr^Aiementa  afin  de  snrveiller  lea  quit^ 
tances  et  d^cbargep  et  pour  autres  c^\isefi  qui  peuvent  facilement  ae  aupposer  et 
qui  8ont  tellea  k  justifier  les  Appelante  k  insister  aur  rexAcution  de  la  stipulatioii 
d'aprfes  laquelle  I'argent  devait  leur  6tre  remia  et  non  pay6  k  leurs  ci^anciera 
par  rintim6.  . 

Ainai,  rintim6  n'6tait  i^  tenu  ni  autoris6  k  payer  Marcband,  ce  qu'il  6tait 
tenu  de  faire,  c'6tait4e  reniettre  aux  Appelants  I'argent  nfecessaire  pour  le  payer 
mais  cela  seulement  lorsque  le  dit  Intim6  en  serait  requis  de  le  p»rt  des  Appe- 
lants, requisition  qui  ne  pouvait  loi  6trc  faite  que  lorsque,  eux,  les  j^elants 
eux-mfemea,  aeraient  oblig6a  de  payer. 

E^'aprfea  cette  clause,  l'Intim6  n'itait  aeulement  pas  le  garant -des  Appe- 
Utats,  il  n'avait  pas  entrepris  de  payer  leura  dettes,  pour  qu'il  fiit  leur  garant, 
/Bi  fandrait  dans  les  termes  de  Pother,  quMl  y  eftt  eu  de  sa  part  "obligation  con- 
"  tractie  d'acquitter  les  Appelants  en  tout  ou  -en  partie  d'une  dette  dont  ils 
^taient  tenus  enversyun  tiera.'»    Telle  n'eat  paa  I'obHgation  qu'il  a  contractie, 
pour  qu'il  fut  garant  k  qu'il7  eut  lieu  k  Taction  en  garantie,  il  aurait  fallu  que 
la  clauae  eut  6t6  dana  IsUonne  transcrite  plus  baut  en  second  lieu.    La  diffiS- 
rence  entre  lea  deux  eat  sensible  et  palpable  dans  le  premier  cas,  pas  de  garanti^- 
dans  le  second,  il  y  aurtdt  surement  garantie  si  toutefois  elle  eut  6t6  faite  dans 
I'acte  principal.    Quant  ^  la  convention  qui  se  trouve  dans  notre  espece,  quand 
mfemo  elle  serait  comprise  dana  I'acte  principal,  elle  ne  donnerait  paa  lieu  k  la 
garantie;  elle  donnerait  bien  droit' Ji  one  action,  maia  ce  no  peut-6tre  qu'une 
action  principale,  dana  laqtielle  Ton  demanderait  k  I'Intim*  que  Marcband  exige 
sa  cr6^nce,  que  lea  Appelants  sont  oblig^a  et  requis  de  payer,  et  conduirait  k  ce 
qne  rintimfe  fut  condamo6  k  leur  rem^tre  le  montant  ^^n  que  la  dite  crAanoe 

fijt  acquitt6o.  •'  "  "    . 

.Tfi  n'ai  pas  de  doute  que  lea  Appelants  avaient  'cette  action,  et  je  ne  vais  pas, 


4 


aveo  le  fetocureur  de  I'lntimfirsTioirqueTe  dire,  que  pour  avoir  actl»n,  les 
Apl>elantfcraicnt  dft  payer  la  dette ;  con,  d'apr^s  la  clause,  ils  pouvaient  sans 
payer,  avoir  Taction  qui  vient  d'Mre  m^ntionn6e,  action  qiii  est  bien  diffirente 
de  Taction  en  garantie.        :  ^—  *"         ., 
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n  eUt  inutile  de  s'^tendre  plus  longuement  stir  ce  aujet ;  indfipendamment  de 
la  premiSrc  question  discut6e  pluft  haut,  tea  Appelants  tfanraient  pas  eu  I'acUon 
en  garantie  contrfi  l'Intim6,  dans  le  ca8*in6me  oA  la  clause  sur  laquelle  ils  se 
fondent,  aurait  6t6  comprise  en  I'acto  entre  eux  et  Marchand,  et  que  I'lntim^  y 
eut  6t6  prfisent;  prenez  totites  les  definitions  de  la  garanUe  simple,  que  Ton 
trouve  dans  les  livres,  il  n'y  en  aura  pas  nne  d'apres  laquelle  la  clause  en  ques- 
tion dounerait  ouverture  k  Faction  en  garantio,  prenons  par  exemple  ceUe 
deRodier. 

"  Le  garant  simply  est  celui  ^ui  est  tenu  par  le  droit  et  par  la  convention,  de 
.    *^relever  et  indenmijser  celui  qui  est  recherche  par  action  personnelle." 

Surement  que  d^pr^s  notre  clause,  Flntim6  n'etait  pas  tenii  de  relever  ou 

indemniser  les  Appelants.  '  ^ 

Le  jugement  doit  etre  confirm^.  .  - 

Le  D6fendeur  en  garantie  (Darche)  auraifc-il  pA  de  lui-m6me  et  sans'  le  «on. 

sentement  du  Demandeur  principal  et  des  Defendeuis  priflcipaux,  intervenir 

dans  la  cause  principale  t    II  me  parait  que  non. 
Le°jugement  eaappel  est  comme  suit : —  .  *    ^  , 

LaCour,    •    •    *^  ♦    *********    m    *    m    *    % 

Consid6rant  que  par  aCte  de  cession  et  transport  felt  et  pass*' devant 
^.tre  Archambault  et  son  conMre,  notaires  publics,  le  vingt-neuf  de  sep- 
teinbre,  mil  huit  cent  quarante  eit  un,  en  la  paroisse  de  Ste.  Marguerite  de 
Blairfindie,  les  dits  Augustin  Gauthier  eit  Edouard  Bourgeois,  c6derent  et  trans- 

'  porterent  au  dit  Noel  Darche  toutes  les  marchandises  et  autres  effets  mobiliers 
appartenani  k  \k  8oci6t6  ci-derant  existant  entre  eux,  lesd  its  Augustin  Gauthier 
et  Edouard  Botirgeols,  et  que  par  le  dit  acte  le  dit  Noel  Darche  promit  et  s»obli- 
gea  de  payer  toutes  les  dettes  de  la  dite  8oci6t6  faites  et  contract^es  depoia 
I'existeuce  d'icelle  jqsqu'au  jour  de  la  date  du  dit  acte,  et  de  payer  une  sontaie 
de  cinq  cbntsfivl^  du  cours.aatuel  que  les  <Jil8  c6dants  avaient  empruntiefie 
Fransois  Marchand  pour  laquelle  somme  les  dits  cfidants  avaient  consentiii^ 
faveur  du  dit  Frwisois  Marchand,  une  obligation  en  date  du  premier  f6vrier 
1840,  devant  Mtre.  L.  A.  Moreau  et  son  confrere,  notaires  :  Consid6^a^t  que  le 
dit  Franjois  Marchand  a  intent*  une  action  contre  les  dits  Augustin  QatUhier  et 
Edouard  Bourgeois  pour  le  recouvrement  de-la  dite  somme  de  cinq  cent*  liyres~ 
courant  et  aussi  pour  le  recouvrement  de  celle  de  deux  cent  cinquante  livrea 
mdme  cours  dAe  par  eux  au  dit  Fran^oU  Marchand  pour  les  causes  mentionn6e» 
en  sa  declaration :  Considerant  que  le  dit  NoSl  Darche,  par  I'acfe  de  cession  et 
transport  sug-mentionn6  aWt  oblig*  de  payer  les  dites  deux  sommes  d'argent  & 

J  Pacquit  des  dits  Augustin  Gauthier  et  Edouard  Bourgeois,  qui,  en,cons6quen<» 
8ont  bien  fondfo  k  en^pfeclamer  le  paiement  ainsi  qu'ils  le  font  par  leur  presente 
|ion  :.<^n8id«rapt  ^ue  dans  le  jugement  de  la  Cour  Si^rieure  siftgeant  k 
|ntrealj^ui  debputd  |ea  dits  Augustin  Gauthier  et  Edouard  Bourgeois  de  leur 
^  actionfCy  a  eimt ;  Infirme  le  dit  jugement  prononc*  par  la  dite  Cour  le 
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|l'Intin»6  en  &v«nr  des  ApUlants  ;  Et  la  Cour  proc6dant  (k  rendre  le  jugement 

que  la  Cour  de  premidre  instancej  aurait  dd  rendre,  d^boute  le  Defendeur  de 

I'exoftption  k  la  forme  par  lui  ptaidie  en  cour  de  premiere  instance,  le  tout  aveo 

eas. 
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L'honorablo  M.  le  juge  Caron  diffferant  d'opinion. 
Zc6/anc  e<  CdMirfy,  Avocats  de  I'Appelant. 
Cherrier,  Dorion  et  JJorion,  Avocats  dcs  Iritimfcs. 
(V.K.h.) 
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FROM  THE  DISTRICT-OF  MONTREAL. 

'  QUEBEC.  1ST  JULY.  1857^  ;-J^ 

Coram  'Si«  L.  H.  Lafontaine,  Bart.,  C.  J.,  Aylwin,  J.,  Duval,  J.,  Car<Ji»^  J. 

■*■        ;  '         No.  ISS.  \  , 

:--l^-..-^-^--^SJl L„     DORION.ANK  At.,  (Plaintiff*  in  tlte  Court  below.)  J  _L  V 

•  AppbliIamtb,  j    '      ,  \ 


t 


AND 


I    :       '     RIVET.  (|?f/e»d(»n»ll  <»«  Co«r<  6«toio.)  '  .'      • 

/  ■    t^    -  ''     A-  Ebspohdbnt. 

/         ,  .•>/■;-  ,  ■         ,       .  ■  '■■.... 

/   P.  E.  et  uxor  gaVe  to  B.  E.  a.land  subject  to  donee  glvinr  to  A.  ft.  and  N.  B,  each  an  emp^ment 
of90  feet  by  2  ah)ent8and;allowing  the  two  latter /<wr»«i«;cflMe»««<oifa»<coM«oii*d«t»«mpM. 

■       cements  du  droit  de  pr^eager  »ur  la  dUe  terre  un  cheval,  un  cochon.  deux  moutOM*  et  aeux 
•     vaches  pour  chacun  dea  propriitairea  de  chaque  emplacement. 

Held,  that  the  servitude  in  question  i^  a  «eM>»1«<fcrrfe««.  •       ,     ^x^^.^. 

'  TJiat  a  servitude  rielle,  croaje^  before  the  coming  into  force  of  the  regUtiyprdinancc  need  not  be  jregu. 

Nthat  as  a  tervitude  rielle,  thta  right  of  pasturage  goes  with  the  land  although  not  mentioned^lnthe 

ThaS  Wrt«<V«  servant  being  divided  so  that  the  proprietor  of  the  hititage  dominant  bectoi«  ?»«■ 
prtetorTf^ne-haUof  the  former  does  not  extlnguUh  the  right  of  sucl^  proprietor  to  make  use  of 
?S^Srlc/.fora.half.ontheotherhalfof  the/o»d.«r»a»^andtb.tinthecaso.n^^^^^^ 
fa  reasonable  forthe  Plaintiff  to  havotheright  of  pasture  ^^the  whole  anlmMs^ha^^e^te^^ 

That  the  proprietor  of  the  Mritage  dominoH^becoming  proprietor  of  a  portion  of  thfe  hirxtage  servant 
only  extinguishes  the  «er»i<u</e  pro  tonto. 

Sir  L.  H.  Lafmtaine,  Bart.  Juge-en-Ghef  :-Il  s'agit  d'uno  question  de  ser- 

^ vitudoj^^       _  '  .    -        '»      " 

'  Le  19  septembre,  1825,  donation  entre  vifs  par  Frangois  Rivet  et  sa  femme, 
Th6re8e  Laoglois,  k  Basile  Rivet  leur  fils,  d'une  terre  daiis  la  paroi88.e  de  St. 
Sulpice,  de  trois  arpents  sur  trente,  dont  'A  detach^rent  nfianmoins  deux  em- 
placements, chacun-  de  90  pieds  de  front  Wr  deux  arpents  de  ptofondeur,  lun 
pour  Alexis  Rivet  et  I'autre  pour  Narcisse  Rivet.  Celuf  destih6  h.  Alexis  deyait 
foindre  la  ligne  de  la  terre  dU  nomm^Xouis  Rive^  et  celm^^tin6  a  Narcisse 
devait'joindre  le  premier.  L^  do^ataire  devait'  foumir  ces  emplacements  i  ses 
deux  freres  i  leur  Age  de  msjorit^,  et "  »o«/«>  ««  demiersi\  ainsi  que  le  porta 
une  clause  de  Facte  de  donation, «  Imrf,  suemseura  et  ayani  camaux  dttsem-. 
placements  du  droit  depaeclger  sur  laditeterr^un  cheval,  un  cochon,  dem  mou- 
fcww,  et  detix  vachetpar>  dhacun  des  propriitairea  de  chdque  emplactme^U    ^ 

Le  23  mars,  1840,  Narcisse  Rivet  a  vendu  son  emplacement  h,  Beujamia 
Beaupr6,  "  compris  dans  la  dite  vente  etcession  le  droit  de  pacage,  et  ^"tres  <lroite 
««  annexes  an  lot  de  terre  ci^aeEwBrTgest-a^iirrcei  emplacemtaut)  J»uU>*t-<^ 
«  g6e  la  terre  d'oA  il  proceJe  suivant  I'acte  de  donation  ci-deasus  relate  en  partie,  le 

•     «  dit  droit  de  pacage  avec  les  charges  auxquelles  U  6tait  sujet"    Cesiharffcs 
consistaient  dans  I'obligation  que  I'acte  de  donation  avait  im^6e  ^  Jfarcisse 
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-  Rivet,  sosBUCcesseure  et  ayant  cause  "  de  fournir  cljAf  e  ann6e  deux  journ^es  de 
"  travail  au  dite  Bazile  Rivet  ou  k  ses  succosseurs  eHiyant  cause  en  la  susdite 
"  terre,  pour  fair6  les  clotures  chaque  printemps  8ur  icelle  terre." 

Lors  de  la  vonte  par  Narcisse  Rivet  k  Beauprd,  Bazile  Rivet,  le  donataire, 
6tait  d6c6d6,  et  sa  veuve,  Charlotte  Robillard  remari6e  k  Bcauprfi.  Du  premier 
mariage  de  Charlotte  Robillard  avec  Bazile  Rivet,  6tait  n6  un  enfant,  D61ima 
Rivet,  maridieTstepais  k  Charles  Dorion,  I'appelant  en  cette  cause.  Dans  Tacto 
-de  vente  par^Narcisse  Rivet  k  B<fRupr6,  il  e'st  d6clar6  quo  I'emplacement 
vendu  touchait  en  prbfondeur  et  au  sud-ouest  k  monsieur  et  tnadame  Beaupri 
En  offot  la  terro  qui  avait  6i6  originairement  donn6e  k  "Basilo  Rivet,  appar- 
tenaitr  alors  pour  moiti6  k^  I'appelanto.  D61ima.  Rivet,  et  pour  moiti6  km 
m6re,  madamo  Beaupr6,  cette  torre  ayant  fait  partio  des  biens  de  la  commu- 
naut6  qui  avait  exist6  cntre  celle-ci  et  Ip  dit  Bazile  Rivet  Mais  il  fatft-re- 
marquer  que  la-moitid  de  cette  terre,  qui  avait  6t4  d6vblue  &  la  veuvQ;  Bazilo 
Rivet,  n'6tait  pas  devenue  la  propri6t6(;de  son  second  mari  M.  Beaupr6;  et 
qu'ainsi,  quant  au  droit  et  k  robligatioii-de  pacagor  sur  cette  moiti6  de  la  terre, 
il  n'y  avait  pas  en,  comme  on  I'a  pr^tondu,  de  confusion  en  la  personne  de  M 
Beaupri,  lorsque  celui-ci  fit  I'acquisition  do  remplacement  do  Narcisse  Rivet' 
Devenu  propri6taire  de  cet  emplacement,  Beaupr6  avait  le  droit  d'exercer,  snr 
la  mqjti6  de  la  terre  appartenant  k  sa  fcmme,  la  servitude  active  qui  avait  6td 
cr66e  par  I'acte  de  donation  de  1825 ;  cp  cette  servitude  avait  6t6  6videmment 
^tablie  en  favour  de  remplacemetit.  C6tait  une  servitude  r^elle,  c'est  k-dire,  due 
k  la  chose  m6raer    ■     "  ^  v 

Par^son  testament,  en  date  du  19  novembre,  1842,  M.  B^aupr*  dotine  4  I'ap- 
pelante  Templacemonten  question,  s'exprimant  ainsi :  «  Jedonneetl^gue  k  D^- 
« lima  Rivet,  enfant  n6  du  premier  mariage  do  mon  6pouse  ayeo  feu  Bazile  Ri- 
«  vet,  I'emplaceineiit  que  j'ai  acquis' de  Narcisse  Rivet,  8itu6  k  St  Sulpice,  encl^v6 
"  dans  la  terre  de  feu  son  pere  et  de  sa  mere."  i 

'.  LMntim6  a  pr6tendu  que  le  tastateur  n'ayant  pas  fait  mention  spfeciale  de  la 
servitude- comme  devant  composer  une  partie  du  legs,  on  doit  en  inf6rer  que  sa^ 
vqlont6  aet6  d'6teindro  cette  servitude.  Je  pen'se  ^ue,  dans  les  circonstances, 
la  pr68omption  cpntrajre  est  plus  raisonnable.  En  effet,  d'apres  la  manifere  dont 
le  testateur  s'est  exprim6,  il  me  parait  6vident  qu'il  a  vouladonner&D6h'ma  Ri- 
vet tout  ce  qu'il  avait  acquis  de  Narcisse  Rivet  par  l^acte  du  23  mars,  1 8*0,  puisqu'iL 
prend  soin  de  ref(6rer  nomm^olient  k  cette  acquisition.  Or,  par  cjBt  acte^  il 
avait  acquis  la  agryitude  comme  J'emplacement.  II  me  semble  que  pour  op6rer 
en  pareil  cas  une  extinctiop  de  la,  servitude,  c'est^i-dire,  pour  I'exclute  du  legs, 
il  e&t  fallu  de  la  ^art  du  testateur  une  declaration  expr^se  de  8»'Voloht6  il  cet 
6gard,  ■■  ^^.  ■-.■■-.;:    '''■.:.-..'■-... 

.  La  servitude  dont  il  s'agit  est  june  deatimtiori  de  pirede  famille,  Elle  repose 
sur  un.  titre^ar  Scrit,  tel  que  I'exige  Particle  216  de  la  Cbutume  de  Paris.  Ce 
titro  est  I'acte  de  donation  'du  19^  septembre,  182S.    Servitude  ir6elle,  constittiid 
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reile-Tn6me;§tanrditi^uele  droit  de^pac^e  SppaHiendra  non- 
seulement  k  ^lexis  et  Narcisse  Rivet,  ihais  encore  k  "levirs  successeurt  et  ayants 
cause  aux  dlts  emplacements,"  cette  servitude*  est  devenue  un  accessoire  de  la 
chose jwr'M  de^nation.    Pm  une  consequence  da  principe  qu'en  g6n6ral  racces. 
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soire  quit  le  sort  du  principal,  "  celui  qui  succfido,"  lisons  nous  dans  1q  nouveau- 
Denisart ,  au  mot  Accei^oire,  §  2,  "  Ji  litre  d'h6ritior,  k  la  propri«t6  do  I'objet 
^  principal,  mochda  on 'retindiK  m6mo  titre  4  la  proprl6t6  des  ac«Mo»re»  que 
«*  po886dait  son  i^uteur;  et  si  c'ost  par  vente  ou  contrat  6puipollonl,  par  donation 
''  cntrevifs,  ou  paV  testament,  qu'on  acquiert  I'objet  principal,  on  eti  acqu;ert  de  , 
"  plein  droit  les  accetsoires,  bions  qu'ils  ne  soimt  pas  rhentionnia  dans  la  venle,  la 
"•donation,  ou  le  testament."    •     ' 

'»  Ainsi  les  droits  de  servitude...:. .  >. .  .sont  acquis  de  plein  droit  H  l'h6ritier, 
"  au  donatairc,  au  Ugataire,  ou  k  l'acqu6reur  del'liAritag^dont  cea  -choses  d6- 
pendont"  Or,  le  droit  de  pacage  dont  ils'agit,  6tant  une  servitude  quf,  pac 
sa  flestination,  d6.pcnd  de  I'emplacement  16gu6  par  le  testament  de  M.  Bcaupr6 
k  la  dit6  D61ima  Rivet,  cette  servitude  fitant  duo  k  la  chose  elle-ra6mo,  il  s  ensuit 
quo. ce  droit  lui  a  6t6  acquis  dei^tend^ii,"  Wen  qu'il  u'aitpas  6t6  mentionn6  dans^ 

le  legs*  '  .    •  ■     '    \      '     •    '■'  "  ,  •  'x 

M.  Beaupr6  6tant  'd6ced6,  la  dite  Charlotte  RobiUard  a  6pous6  en  troisidmes 
"noccslenomraiCyriacChapuf,  etcesdeux  denviors  ont,  par  acto  du  11  s^p- 
tembre,  1864,  vendu  k  I'intim*  la  moiti6  ouest  de  la  terro  en  question,  «f«st-i- 
dire  1»  susdito  moiti6  appartenant  k  la  dito  Charlotte.  RobiUard.  Le  titre  d'ac- 
quisition  de  rintim^'a  6t6  enreglstrfi  le  28  octobre,  1864 ;  mais  I'acte  de  dona- 
tion du  10  septedifir«Jri82S,  diMli  no  Ifayint  pw  «fc6i  non  plus  q»?au6un  acto 
constitutif  ou  r6cogni^if  de  la  servitude,,  ni  aucun  des  actes  produits  par  le 
demandeur  ausoutiende  Icur  dfimande,  *Jil  enresulte,  conclut  l'intim6,  "  que 
"  ce  pr6tendu  4roitde  servitude  ne  pent  fetre  exorc6*ni  invoqu6  Bur  les  immeu- 
«  bles  (comprqnant  la  moiti6  de  terre  en  question)  acquis  par  lui  hana  fide  ^une 
«  6p^e  po3t6rieure  auxcattTactes,  en  vertu  d'un  titre  duement  enregistr^ 

« comme  susdit."  '  j^        '  .  *  •       m.    j 

Bes''trois  titres  invoqu^s  par  les -appellants,  un  seul  est  post^neur  A  lordon- 
nance  des  bureaux  d'enregistrempnt;  c'est  le  te8tim<^nt  de  M.  Beaupr6  ;  etil  ^ 
'  6t6  duement  enrcgistre  le  7  avrfl,  1843,  plus  de  dix  a^s  avant  I'acquisidon  fait^^  j 
par  rintim6.    Ainsi  l'all6gu&  d'ibsence  de  cette  forraalitfe,  en  auta^^be,  le  t^| 
tament  pouvait  y  6tre  coafpris,  n'6tait  pas  un  all6gu6  exact  /Qi^t  Aiix  4enx> 
autres  litres,  Pacte  de  donatio^  du  19  septembre,  1825,  e^l'a^le  de  vente  du  23^ 
mars,  1840;  comme  il  sont  ant^ieurs  k  Tordonnance,  et  quHls  ont  triut,  en  autant 
qu'il  s'agit  de  la  servitude  en  que^ipn,  k  un  droit  xk&\  et  par  cons6quent  k  une 
propri$t6d'uoVnatttreimmobiUke,illo^«ont  tombis  sous  aucune  des  disposi- 
tions de  cetleordonnance.  »  „  1  ,.[     \i 
La  quatriSme  section  qui  donne  k  la  loi  un  eflfet  r6troactof  en  lajph^uant  k 
d'anciens  titres  qu'elle  a  soin  de  spficifier,  ne  comprendpas  les  actes  dtyi^natipn, 
ou  translatifede  propri6t6s  immobilieres.    Qu6  le 'droit  de  servitude  dont  U  a'agitj 
8oit  un  droit  de  cettenatnre,  c'est  ce  dont  les  termes  d6j4  citfis,  dans  lesqiielf  il 
a  6t6  6tabli,  ne  perroettent  pas,  ce  me  semble,  de  dputer. 

«  Si,"  dit  Toullier,  tom.3,  nd.  882,  p^42, 5e  6dilion,  le  droit  est  6tabU  en  fa- 
"  vBUt  d'un*  ehoM  ou  d^un  li6fitego,  ou,  pour  parlor  plnn  flTftctemaBt»MjgT«gL 
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•♦dupossesseuractueldecethfiritage,  etrSTceu*  qui  lui  iwxiderwtiamwti» 
*^ possession,  la  servitude  est  appel6e  r^lle,  c'est-Ji-dire,  servitude  duo  4  la  chow 
«  mfemo,  parceque  le  lien  est  alora  r6el  des  deux  c6t68. '  La  ohoeeest  obligee  ea- 
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\dermtiamc»ti» 
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•♦  vers  la  chose ;  le  droit  est  r6el  aiisai  bien  que  la  serntude.    EUe  est  telloment 

"  due  par  la  chose  k  la  bhoso,  quo,  si  les  deux  h6ritages  sont  ali6n6s,  rh6ptogo 

«  servant  continue  d'etre  Wujetti  k  la  servitude  envors  lo  nouVoau  propri^tairo 

•♦  de  l'h6ritago  dominant,  i^ui  n'a'plus  d'action  centre  I'an^ion  propriAtaire  du 

«  fonda  servant,  quoique  cot  ancien  prppri6taire  ait  constitufi  la  servitude,  car  il 

*•  n'a  pas  eu  I'intention  d'obliger  sa  personne,  mais  seulement  son  h6ritage."  "    ' 

Lesraiaons  qui  p^c^dent,  dojvent  «^F«ir  I'effet  d'6cartor  les  taoycns  sur  les- 

quek  repoaent  lbs  deux  premieres  Exceptions  do  rintira*.    Quant  k  la  troiai^me 

-  ex<^tion,  olio  eat  encore  moins  plausible  quo  les  autres.    Les  demandeurs 

n'fit^ient  paa  obliges,  pour  r^uaait  dans  loor  action,  d'all6guor  et  de  prouver  qu'ils 

avaient  rempli  ou  tjffert  de  romplir  I'obllgation  "  de  foumir'  chaqiio  aijn^le  dpux 

journ6<5s  de  travaU  pour  &ire  lea  clotures' chaquo  printempa  auricflllo  terre."  *  Si 

rinti5i6  eat  fond6  k  leur  demander  I'exAcution  de  cetto  charge,  il  a  son  droit 

d'action  centre  eux,  on  cas  de  refus.     \  ,  ♦ 

.  '  Ajiant  ainai  dispoa6  des  exceptions  de  rintimd,  j'arrive  maintenant  k  la  priiici. 

pale  diflBcultd,  k  la  question  de  aavoir  silos  conclusions  des  demande^ra,  telles 

qu'ila  ontcru  devoir  l«s  formuler,  peuvont  Mromaintenuea. 

Ce  droit  de  pacage  dont  il  s'agit,  a  bib  diihW  par  I'acte  de  donation  de  1 825, 
aurla  terro  enti^ro^do  Ba«ile  Rivet,  enifaveurkeremplacementde  aon  fr^re  Nar- 
•MBO.    Later^i^tain«  devenue  1^  fobd9^8prW,et  I'ethplacetaent  le  fohda  do- 
■  mhiant.    Ala  mort  de  Bwile  ftiVet, (aa  terro  a  m  (liyia^e  en  deux,  Ji»o  moiti6 
appertenant  4  aon  h6ritidre,  Kappeknte,  et  I'autrd  moiti6  k  fii  veuve  Charlotto 
|BpbUlard.    Quand,  en  vertu  du  legs  pr6cit6,  Dfilima  Rivet  eat  deyenuo  propria. 
T^re  du  fonda  dominant,  il  y  a  eu  confusion  de  droits  en  aa  peraonne,  ep^rfutant 
que  laservitude  poutait  affecter  la  moitie  dela  terre,  dont  olio  avait  alorala  propria. 
t6.  Car  personne  le  pent  avoir  de  aervitude  aur  son  propre  fonda ;  I'extinctlon  de 
eelle  qui  oxiate  est  op6r6e  par  k  reunion  dea  deux  hiSritagea  dans  la  mftme  m^n. 
D'un  autre  c6t6,  la  aervitude  a  continue  d'exiater  en  favour  du  auadit  fonds  domi- 
nant, en  autant  qu'eUe  pouvait  affecter  la  moiti6  du  foiids  servant,' qui  a  apparfo- 
nu  k  LiMite  Chkrlotte  Robillard,  et  qui  appartient  aujouhrhui  kl'intimd.    Id  so 
-pr6sente  k  notre  examon,  mais  dans  son  application  k  I'es^seulement,  la  ques- 
tidn  si  6pineuae  de  la  diviaibilit6  ou  indiviaibilit6  dea  servitud^ 

la  servitude  active  dont  il  s'agit  consiatait  dans  le  droit  do  pacager  un  cheyal 
nn  cochon,  deux  moutons  et  deux  vaches ;  mais  ce  droit  s'6tendait  aur  la  terre 
gitiire.  Les  appelants  reconnaissant  qu'U  y  avait  eu,  en  la  personne  de  D61ima 
Rivet,  la  confusion  de  droits  dont  j'ai  d«j4  parl6,  en  ce  qui  regatde  une  moiti6 
dn  fonds  servaiit,  ont  senti  (^  la  chi«ge  resultant  de  cette  servitude  ne  pouvait 
pas  en  m6me  temps  continuer  de  porier  en  entier  sur  I'autre  moife6,  c'est-^-dire 
qu  ila  DO  pouvaient  pas  demander  il  paeager  toiltf  les  ana  sur  oette  demiire  moi- 
U  un  cheval)  un  cochon,  deux  moutons  et  deux  vaches.  C^t  «t^  aggraver  du 
double  la  servitude  pour  I'intimfi.  lis  ont  done  regard*  cette  servitude  comme 
divisibH  du  moins  quant  k  son  utilit6,  et  quant  an  fait  qui  eu  copstituait  I'olgeC 


tiaux.  Cost  done  en  proc6dant  sur'  ce  principe  de  divisibilitd,  qu'Ua  ont  for- 
mul6  leur  demande.  Mais  comment  faire  I'application  du  principe,  de  manidre 
4  aggraver  le  moins  poaaible  la  aituatioB  des  parties,  sons  Iff  rapport  de  rutilft6 
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quant  A  Tune  et  sous  le  rapport  d©  la  charge  quant  k  I'autro  ?     On  aurait  peut- 
6tre  pu  domander  que  I'intimA  fftl  tonu  do  pacager  chiiquo  ann6e  un  mouton  ot 
uno  vache,  puisqu'il  y  avait  deux  moutons  et  deux  vachcado  comprw  dans  la  ser- 
vitude, maiscommoiln'y  avaitqu'unchovaJetuncochon  k  pacager,  comment 
obvier  k  la  difflcult6,  puisque  l'intira6  ne  dovait  pas  6tre  tonu  au  pacago  cntier 
do  cos  deux  aniraaux  cUaque  ann6o  I     Voici  lo  moyen  que  Ics  appolants  ont 
aviatS  commo  leur  paraissant  fitre  lo  plus  6quiUbU.    Us  ont  conclu  k  co  quo  lo 
d6fondour  fiitassignd  k  comparallre,  '^pour  voir  dire  ct  diclaror  quo  los  doman-^ 
•'  dours,  commo  d6tenteurs  et  propridtaiers  du  fonds  dominant,  avaient  le  droit  de' 
••  pacager  sur  la  torre  flu»-d68igtf6o  en  premier  lieu,  (c'^st-^-diro,  ^a  terro  qui  avait .  • 
«  appa^tenu  k  Bazilo  Rivet),  tous  los  ans,  un  cheval,  un  cochon,  deux  moutons  ot  . 
«  deux  vaches,  et  quo  lo  d6fendour,  commo  dfitentour  et  propri6taire  de  la  moi- 
»  ti6  ouest  de  cotte  terro,  6tait  tenu  ct  oblig6  souffrir  los  demandeurs  pacager  sur 
«  ccttc  moiti6  de  terroles  animaux aus-mentionn^s,  rfe deux anniea  Punt,  pendant 
"  la  saison  dcs  pacages,  sans  les  troublor  ni  molester,  et  k  co  quo  le  d6fondeur  fftt 
"  condamno  k  payer  aux  demandeurs  1^  sommo  de  £60  courflnt  do  dommagef, 

*♦  avco  int6r6t  ot  los  depens."  ^^  .  .  .  .  , 

Commo  on  lo  voit,  les  appelanta  veulcnt  donrier  eflfot  au  pripcipe  de  divisibilite 
qu'ils  mvoquent,  en  lo'faisant  porter  sur  le  mode  d'ex6cutor  la  part  dij  la  servi- 
tude passive,  dont  rintim6  se  trouvo  charg6.    Par  co  moyen,  la  condition  de 
celui-ci  n'est  pas  aggFftv6e,  (iiscnt  les  appolants  {  car,  ,en  ne.fournissant  lo  patu- 
rage  quo  de  deux  annfeos Tune,  sur  sa  moitid  do  laterre,  il  n'y  contribuo pa* pour . 
une  plus  graqde  part  qu'il  ne  le  ferait,  si,  n'y  ayant  pas  eu  de  division  do  la  terre   - 
originairement  assujettie,  on  faisait  paitre,  chaquo  ann6e,  sur  la  terre  enti^re,  le 
nombre  de  bcstiaux  on  question.  ^  On  ajoute  que  c'est  mfime  rendro  sa  condition 
^Qi8.e^6F«»weiqH9de.ii.e>.wu^ttreqi^  tousles  deux  ana  k  l'exer<yc?  do  la, 
86i^itiide.  :Ji5  e^^^^        W  justice  et  r%iit&  «?xigont  qwe  rpn  jldppteie  raisop. 
nement,  s'il  est  vrai  que  la  servitude  en  question  soit  divisible,  comme  lo  protcn- 
dent  les  appelants.    Sur  co  point,  n^anmoins,  la  Cour  de  premiere  instaiyje.  a 
donnd  gain  de  cause  k  rintim6,  en  d6boutant  left  demandeijrs  de  leur  action, 
♦«  considering,"  est-il  dit  dans  le  jugement  du  29  novemibre  1856, « that  the  Plain^^ 
"  tiffs  have  failed  to  prove  the  material  allegations  of  their  declaration,  and  to^ 
"establish  that  by  reason  thereof,  and  bylaw,  they  are  entitled  to  have  and 
«  exercise  upon-the  hal^of  the  land  whereupon  the  right  of  pasturage,  in  the 
«  said  declaration  set  fortfi,  was' established,  and  whereof  the  defendant  is  proprie- 
'« tor,  the  said  right  of  pasturage  for  and  during  the  yi^r  1856,  and  for  and  du- 
"  ring  every- second  and  alternate  year,  in  manner  and  form  as  in  and  by  their 
«  said  declaration  they  have  concluded ;  and  further  considering  that  the  said  right 
"of  pasturage  cannot, by  reason  of  any  thing  in  the  said  declaration  alleged 
««  and  proved,^  and  bylaw,  be  so  divided  and.  distributed,  as  they  the  plaintiffs 
«  have  prayed."  (1). 

La  Cour  do  premiere  instance  a-trelle  bion  jug6  f    Je  ne  lo  crois  pas. 
11  me  semble  4u6  la  servltPde  qui  rfesultg,  tant  MtivcmentHi^^fassiyemcnM 
droit  de  pacager  un  certain  nombre  debestiaux,  n'est  pas  une  servitude  qui  soit 


[1]  MM.  les  juges  Day,-^ith  et  0.  Mondolet. 
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indivisible  do  sa  nature,  du  moins  quant  A  son  utility  qui  est  le  principal  point 
i  consid^rer,  puisquo  ^J||^R  ce  qui  en  fait  I'objet.     Cotto  servitude  me  darait 
.    6tre  susceptible  dWcution  partidllo.  par  portions  aliquotes.    Pardossus,  ^  ^di- 
I    tion,  No.  22  ct  23,  cstdo  cet  avis;  il  va  m6mo  jusqu'A  dire  quo  rindividibilitd 
no  lui  semble  piA  6tre  un  caract6re  cssentiel  des  servitudes,  bien  qu'ordinairoment, 
.  k  la  v6rit6,  ellps^  consistent  dans  des  fails  qui  n^  sont  susceptibles  d'aucune.divi- 
V  sion;  njoulnnt  que  "  s'il  Atait  de  I'essonce  do's  servitudes  qu'elles  fussent  indivi- 
'  siblcs,  jamais  dies  no  pottrtaient  6tro  rcstreintes  par  la  prescription,  puisquo  ce; 
qui  n'a  point  do  parties  ne  jieut  6tro  diminu6  partiellement."    No.  23,  "II  est 
de  fait,"  dil  cot  auteur,  "  qu'ttt^grand  nombre  do  servitudes  peuvent  At're  parto- 
g^es,  non  seulenient  par  suite  ct  A  roficasion  du  partago  des  fonds  au  i|roflt  des- 
qnels  cl lee  existent,  tnaig  encore^  elles-mimes et  comme ohjett  miurellekent  tut- 
ceptibleadedivition.    Une  servitude  est  done,  commo  tout  autre  droit,  divi- 
sible ou  indivisible,  pWvant  quo  le  ftdt  qui  la  constitue  est  susceptible  ou  non  do 
division."    Puis  il  range  parrai  les  sdivUudes  ainsi  divisiblcs,  celle  qui  consiste  k 
fair©  pacager  un  certain  nombre  do  bestl^ux :  "  lo  nombre  d6termin6  de  bestiaux 
«tant  divisible,^'  dit-il,,^'  la  servitudQ  I'e^t  %alement." 

Rodidre,  dans  un  trait6  special  sur  la  ni^^idro.  No.  iJ3,  remarque  que  I'indi- 
visibilit6  des  servitudes  pent  so  prendre  en  j^qsiours  sens.  «  II  est  d'abord  des 
servitudes,"  dit-il,  "  dont  on  ne  coraprend  pas  la  division  par  parties  aliquotes, 
tellos  quo  ks  servitudes  de  passage,  do  prospect,  do  stillicide.  CeUefrlJi  sont  in- 
divisibles par  leur  nature,  ot  le  sont  par  cons6quent  d'une  manifire  absolue.  D'au- 
tres  servitudes,  au  contraire, peuvflAt  so  comprendro  diviaiet,  quanta  leur  utility, 
par  portions  aliquotes :  tfello  cstuno  servitude  de  prise  d'eau,  un  droit  depacage 
pour  tin  certain  nombre  de  tiUt,  etc.,  etc.  Cos  servitudes  ne  sont  done  pas  indi- 
Yisihles  par  leur  imtare,  iijt  I?umo61in  eij  effet,  I'oracle  de  la  matiore,  les  range 
panniJesdrdStodiviMbWV^,    .  .    .-^ 

"  Mais  les  servitudes 'sont  indivisibles  aussi  en  un  autre  sens,  en  c<j  qu'elles 
gr^vent,  comlno  rhypoth^que,  chaque  pai-tie  du  fonds  servant,  ot  qu'elles  sont 
cens6es  inh^rentes  k  chaque  partie  du  fonds  dominant  En  ce  sens  li,  toutes  les 
servitudes  sont  6galement  indivisibles,  aussi  bien  celles  dont  I'ulilitfi' pent  se  par- 
tager,  que  cellos  dont  le  partage  est  impossible." 

Les  autoritfis  que  je  viens  de  citer  sont  un  expo«6  fiddle  de  la  doctrine  sur  la 
matidre.  II  me  semble  quel'on  n^  doit  pas  hAsiter  k  en  faire  I'application  k  Pes- 
p^ce,  sans  qu'il  soit  k  craindre  de  commettre  aucime  injustice  envers  l'intim6.  Les 
demandeurs  ont  clairement  ^tobli  la  constitution  de  la  servitude  sur  tonte  la  ten-e 
de  Bazile  Rivet,  en  favour  de  I'emplacement  de  son.frereNarcisso/  ilVont  done, 
parcela  m6me,  6tabli  I'existence  de  cette  servitude  sur  chaque/ pa^celle  de  la 
moiti*  de  la  terre,  qui  appartient  anjourd'hui  k  l'intim6.  Celui-oi  ne  peut  done 
s'empfecher  de  reconnaltre  la  servitude,  pmsqu'il  ne  prouve  pas  que  s&  moiti6  de 
terre  en  ait  6t6  Iib6r6e.  II  serait  centre  touto  raison  de  pr6tendre  qii  la  confu- 
sion des  droits  que  j'ai  d6montr6e  plus.haut  s'6tre  op6r6e  en  la  persoi^ne  deD6U- 
ma  Rivet,,  a  en  reffiat  da  lih^Srnr  totalonJentle  d4feiideufHle4tt^aervit»)tde.    Oelui-^ 
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quMtlon,  ost  uno  indiviBibililA  abtolue,  »lor«  loin  do  tendro  le  inoins  du  mond«  i 
U  libAmtion  du  difondeur;  ello  aurait  un  effot  tout  contniiro,  colui  d'a«8UJ6ttir  tt 
moitio  de  tcrro  ii  1ft  toUlit6  d«  la  Mrvitude,  tollo  qu'originairement  6tabIio  »ur 
chaquo  parcclle  do  cotto  terre  ;  ot  ni6nie,  on  cas  de  partage  du  fonda  dominant 
entre  pla«ioani  co-propri6tairet,  olio  aurait  oncora  I'offcl  de  I'aaBujitUr  k  la  tota- 
lity do  la  .orvitude  onvora  chacun  de  sea  propri«taire« ;  puiaquo,  dans  ce  syBtime, 
la  Bervitudo  Berftit  due  par  chaquo  parcello  du  fonda  aervant  h,  cha(iuo  parcelle 
du  fonds  dominant,  ot  quo,  Bolon  I'opinion  do  ^ardo8BU^  u'6tant  point  BUBCoptible 
do  partieis  ello  ne  pourrait,  dana  co  cas,  6tre  diminuto  partlollemont.    Jo  nopcnse 
p.B  qu'un  tel  r^Hultat  soit  du  goftt  de  rintim6.    II  devra,  apri.  reflexion,  pr6Wror 
fapplication  du  principe  qui  admotla  divmhiliUd^  la  eorvitude,  du  moinB  quant 
'  4  U  utilii6  ct  au  fait  qui  en  eat  TobjoU    Lo  profit  de  cette  aorvitude,  pour  lo 
fonda  dominant,  constituait  en  quelque  aorto,  sije  puia  m'expnm«  amai,  una 
eriance  on  favour  du  propri6Uiro  de  ce  fonda.    Cotte  creance  conaiatail  on  A  prea- 
tation  d'uno  chose  qui,  de  sa  nature,  est  auBceptible  de  diviaion.    Avaot  1  acqm- 
aitiota  du  fonds  dominant  par  D61ima  Rivot,  celle-ci  commo  propriAtaire  dola 
moiti6dola  tcrro  a«»uj6ttie,  et  I'auteur  du  dAfondeur,  comme  propn«Uire  de 
I'autre  moiti6,  6laient  conjointement  tenus  Ji  la  prestation  do  la  chose,  c'eatr^-diro, 
au  paicment  de  la  crianee,  envera  Benjamin  Bcaupr6,  alora  lo  criancttr :  ontre  eux 
chacun  6tait  done  censd  lui  on  devoir  la  moitid.    En  d<fvenant  propri6taire  du. 
fonda  dominant  par  le  lega  que  Beaupr6  lui  en  afait,D6lima.Riveta  acquis  cott« 
eriance ;  ef  comme  ello  en  devait  la  moiU^  il  s'est  op*f6  do  plein  droit  confusion 
ensa  personno  pourautant;  iriaia  l»autro  moiti6  duo  piU'intimd,  n'en  a  paa 
moina  continu6  de  subsister ;  il  est  done  tenu  de  rac<iuitter.  ,     . 

La  difficult6  apparonte  dans  la  mani^re  de  satisfauro  k  la  prestation  de  la  chose 
due,  vient  de  ce  qa'il  y  a  eu  partage  du  fonds  servant  et  que  par  suite  de  c6  par- 
tage,  la  prestation  k  laquelle  I'intim^  est  tenu,  no  pent  pas,  d'apris  sa  nature,  6tre 
fbumie,  en  entier  tou»  Us  ant,  sur  sa  moiii6  de  la  terre.  Mais  ce  partage  qui  6tait 
dans  la  nature  des  choses,  a  dft  6tre  pr6vu,  et  s'il  n6eeS8ite,comme  cola  est  m6vi- 
tablo,  un  changement  dans  le  mode  de  prestetion,  les  parUes  conccrnfies  sent  cen- 
«b6c8  avoir  d'avaWcc  conscnti  k  subir  ce  changement.  Quand  en  pared  cas  elles 
no  s'accordent  pas  entre  ellcs,  c'est  aux  juges  k  fixer  ex  bono  et  aiquo  la  manidre 
doBt  la  prestation  sera  faite.  Le  mode  sugg6r6  par  lea  appelanta  me  paralt,  dans 
les  citconstances,  juste  et  Suitable.  Je  suia  done  d'a^is  qu'il  doit  fttro  adopts 
Si  I'intimfi  en  avait  un  meilleur  k  propoaer,  c'est  i  lui  a  se  reprochor  do  na 

I'avoir  point  fait  ,     «  «     • 

Aylwin,  J.  in  support  of  the  judgement  of  th>&  Court  cited  the  following  au- 

thoritice:'  '  .     «  •    i 

"  Si  le  pbesesseur  d'an  domaine  rural  avait  afiquis  du  propnetaire  d  un  t«rrein  i 
sa  proximity,  le  droit  d'y  faire  paltre  les  iMstiaux  nficessairea  k  I'exploitaUon  do 
ce-domaine,  co  aerait  encore  Wnn  droit  de  servitude  r6ell«  imp6s6  k  un  fonda, 
^ponr  I'utilit*  d'un  autre,  pecaria  paacendi  tervitudes,  item  ad  aquam  appeUendl, 
«  pr«Mlii  fructuH  marime.  in  pecore  consistat,  prcediJ  maf^is  quam  personae  videa- 


y 


tori,  4,  Dig.  8,  3,  de  servit.  pned.  rustdroij  qui passerait  avec  le  domaine  entitr 
les  mains  de  toua  acqyereurs  1,20,  Dig.  si  servitua  vindioatur  Dig.  8, 6,  et  dontpar 
ooAsAquentritoufruitier  aurait  lajouiaance  commede  toutes  autrea  servitudes  W*. 
J^vea.^  Proudhon  Usufruit  No.  649,  s.  116. 


.^ 
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le  following  au- 
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8i  le  droit  d'usttgo  a  *t6  oonc6d6  ou  I*gu4  *  quplqu'un  tant  pour  liilque  pour  »,_,_     ., 
80fl  BuccoMourB  dana  la  powwRsion  d'lme  meUirio  ou  d'un  fondi,  ou  tarii  pour  lui         »•** 
\[W)  pour  sea  ayant  caute,  qui  nont  toujoum  dea  nucccBscun  k  tUre  singulior  dana       "'^ 
lo  fonds  par  ou?(.ncquiii,JI  aura  la  naluro  do  la  gervitudo  r*elle  activomont  inh6* 
rente  au  fonds  p^RR6d^  pi^r  le  premier  concessidnnaire  peeoria  paacendt.  Alora  le 
droit  o»t  perpituol  de  sa  nature  et  il  paMo  aui  ncqu6reurB  den  bions  du  premiar    ' 
concenBionnaire,  parce  quo  lea  oxprowiionR  "suucoweurB  et  ayant  cause"  s'applicfuont 
dgalemoift  k  tous  ceux  qui  succAdont  dans  la  possession  ties  chosen  qui^nVis 
appartiennent.    6  Proudhon  8004,  p.  641.  * 

Quod  servituB  inrfiVirftta  est,  non  ohstat  quominus  divmonem  recijnat  aervitua 
paacmdi  quam  eommoditaa  juria  pasconrli,  divisionem   utique  rocipiat  et  per 
regiones  camporum,  ita  ut  unus  in  un&  parte,  alius  in  alia,  vel  unua  cum  tot  pe-     : 
eoribua,  vel  carta  temple,  alius  cum  aliis.pecoribus,  veli  certo  tempore  jus  pas- 
coBdi  habeat.  Mtiller'a  Prbmptuarium.    Serriturf  paicendi :  Vol.  6  p.  707. 

Altemia  annia  vel  menaibua  quia  agrum  habeat  altemia  diebua.     Dtg  8,  6, 7 
si  sic  constituta  sit.  K  "      » 

8i  partem  prajdii  nactua  aim  quo3~THlM  auf "cliis^  aenriam,  non  confundi 
sorvitutem,  placet,  quia  pro  parte  servitus  retinotur  it^ue  ei  proedia  mea,  proft-   ' 
sii  tuis  serviant  et  tuorum  partem  mihi  et  ego  meorum  partem  tibi  tradidero. 
manebit  servitus.    Dig.  8, 2,  30  I.  si  quia  asdes.    CaJpolia  de  Servitutibus,  tractat. 
2,  cap  0  No  22  a.  27«.    Antuerpise,  anno  1682.  ^  • 

-  •  Caron,  J.    Action  par  lea  appelanta  pour  faire  d6clarer  une  partio  de  tpn»^ 
po886d6e  p^l'intiro6  Bujette,et  charg6e  en  faveur  dca  appolants  d'une  aervitude  ^ 
consislant  dans  lo  droit  de  feire  jpa^iager  un  chevaH.un  cochon,  et  deux  vachea 


chaque  deuzi^me  ann6o  et  k  perp6tuit6. 


7!^" 


Ce  droit  ost  fondA  Bur  un  acte  de  donation  k  Benjamin  Rivet  par  Fra.  Rivet 
et  son  .^pouse,  sea  pdro  et  mire,  d'une  torre  de  3  arpents  de  front  aur  83  de 
profondeur  du  lA  Septembre  1826,  de  laquelle  furent  exceptda  deux  emplace- 
ments qui  par  la  donation  demeurent  k  deux  autvea  de  loura  fils  Alexia  et  Narciasa 
Rivet  et  en  faveur  deaquela  il  futen  la  dite  donation  stipul6  comme  suit,  aavoir : 
«  de  Bouffrir  lea  demiera  (les  dita  Alexia  et  Narcisse)  leura  auccesaeuta  .^tiyapt 
"  cause  aux  dita  emplacements,  du*  droit  de  pacager  aur  la  dito  terre  un  chevid, 
"  an  cochon  et  deui  vachea  par  chacun  dea  propri6tairea  de  chaque  emplac* 
«  ment"  \  Narciaae  Rivet  I'un  dea  donallSirerde  I'un  dea  etnplacementa,  Pa  &^ 
mite  vendu  4  Benjamin  Beaupr6  par  acte  du  26  mars  1840  avcc  cession  exprcaae 
du  droit  de  pacage  aux  termcs  du  dit  acto  de  donation,  aur  la  terre^onn6e  an 
dit  Benjamin  Rivet  aux  chargea  impoa^es  par  le  dit  a/te. 

B.  Beaupr6  a  enauite,  par  testament  du  16  novembre  l'842,*legu6  il  I'appelante 
D61ima  Rivet  6pouse  de  I'appelant  C.  Dorion  le  dit  emplacement  dana  lea  termea 
wivanta:  "  de  plus  je  donne  et  Wgue  k  D61ima  Rivet  enfaht  n6  du  premier 
manage  de  mon  6p6jnse  avec  feu  Bazile  Rivet,  remplacement  que  j'at  acquis  de 
Narciase  Rivet.iStu6  k  8t  Sulpice  enclav6  dana  la  terre  de  feu  son  pire  et  sa 
mere."    Ce  lesgLa^eii  won  effet  et  la  dite  D^llmn  Riv«t  «.  MA  mion  nn  p»ff,^^jqn- 


,-^ 


del'emplacement  (j^neles  dita  appdants  pom^dent  encoro. 

L'intim*  Charl^  Rivet  eat  d6tenteur  de  la  m&iti/  ou^at  de  la  terre  aujette 
Ju  dit  droit^  de  pacijy^  rautre\  moiti6  eat  pos86d6e  par  les  anpelanta,  ^ul 
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ponrtmt  pottr  ettte  inoHl*  foot  confunlon  m  leur  poMocme  de  U  moili6  du  dit 
droit  tlo  pftongo,  doiit  iU  wjiit  tonu«  pour  inoitiA.— Quo  lo  ddfemliHir  ont  tonu 
commo  dutonunir  do  I'ftutro  rooitio  do  souffrir  I«  dit  droit  do  pnciiRo  par  inoitifi 
6t  coinino  CO  droit  cut  indivmiblo  quant  k  m  prwUlioii  ot  <iu«  1«  d6rtindour  no 
p«ut  pan  6tro  Uinu  de  l«  souffrir  que  pour  M  pmrt  (»»n«  avoir  rocourB  on  garontie 
centre   ion  «ppclttnt«  ot  pour  I'obligor  do  Ioh  indomiiiaor,  la*  demandours  con- 
cluent :  *<  ^  c6  quo  i«  d6fendeur  noil  iw«ignd  k  ooinparattro  <lov»nt  catto  Cour  pour 
••  Toir  diro  ot  diclarvr  quo  lea  domandour«  commo  d6tcnleur8  ot  propri6t«irCH  do 
••  remplncomoiit  sum  d6«ign6  en  dornicr  lioti,  out  l«  droit  do  pacngor  iiur  la  terre 
••  •u»-d6»igii6ti  on  premier  lieu  tou«  lo«  ann  un  choval,  un  cochon,  doux  moutons 
"  ct  ileuxvaches  ot  que  le  dit  difcndour  comnio  d6tontour  ot  pr6pri6Uire  do  la 
"  moili6  oues^  do  ia  dit«  tcrro  »u«Hl6*igu6o  on  premier  lieu,  est  tenu.ot  oblig6  do 
«'  Bouffrir  Un  diU  demandeurs,  paccager  «ur  Ha  dite  moiti6  de  torro  lo«  animauz 
«  iU8-montionn(fc8,  do  deux  ann6cs  Tune,  pendant  1*  Bftinon  dot  pacagcs,  sans  lea 
«♦  troubler  ni  molester  et  k  co  quo  lo  dit  d6fontleur  soit  condamn6  do  payer  £60 
/♦'  de  dommngcs,  etc." 
/     Tola  Bont  lea  alligues  do  la  declaration,    Lo'D6fondour  a  pla1d6,  c»  outre  de 
la  ddfonso  en  fait,  uno  exception ;  /  * 

lo.  Quo  I'acte  en  vertu  duquol  il  arait  acquiR  cotte  molti*  oue«t  do  la  dite  terre 
arait  6tb  fcnrogiBtr6  lo  28  bctobre  1M4,  tandis  que  I'ftc^  du  19  Soptembro  1826 
conBtitutif  do  la  dito  servitude  ne  rjrait  pas  6t6,  non  plus  que  lea  autros  actcs 
constitutifs  ot  r^cognitifs  de  la  dito  servitude  ct  qu'il  avuit  acquis  cot  imraouble, 
quitte  de  co  droit. 

20.  Quo  ce  droit  n'^tait  quo  personncli  ct  n'6tait  pas  attach6  k  r^mplaccment 
do  maniiro  k  passer  au  nouveau  propri6taire  ot  que  ce  droit,  avfit  ccfl86  d'exister 
dis  quo'cot  emplacement  avait  ce8ft6  d'appartenii-  Ji  Narcisso  RiVetjquede  plus, 
quand  m6rae  ce  droit  aurait  poaa^  k  Beaupr6  par  la  vehte  que  lui  en  avait  feite 
le  dit  Narcisse  Rivet,  co  droit  n'avait  pas  pas86  da  Beaupr*  k  I'appolante  vu  que 
le  testament  n«  parlait  pas  de  cette  servitude  qui  n'avait  pas  6t6  16gu6e.  Qu'au 
contrairo  il  paraiBsait  que  c'6t«t  I'intention  du  16gataire  do  d6truire  cette  servi- 
tude qui  doit  avoir  M  Ifegu6«  par  clause  sp6ciale. 

So.  Que  la  dito  servitude  »vait  6t6  cr66o  en  favcutdo  Narcisse  Rivet  k  la  charge 
de  fournir  chaque  ann6e  deux  jours  do  travail,  que  le  d^fondeur  ne  pouvait  obte- 
nir  l«  dit  droit  sans  avoir  all6gu6  et  demand6  que  ce  fut  k  la  dite  charge.  Les 
demandeurs  ont  r6pondu  sp^cialemont  que  les  tetes  sur  lesquels  6tait  fond6e  cette 
action  avai«nt  6t6  enregi8tr68  avant  I'acquisition  du  d6fondflur,  et  qw'iU  avaient 
toujours  joui  a  la  connaissance  du  d6fendeur.    .  ,^ 

L'identit6  des  propri6t68  est  admiM.  JiO  jugement  de  la  Cour  8up6rieure  a 
d6bout6  Taction  des  demandeurs,  voici  les  motifs  de  co  jugement. 

Considering  that  tie  Plaintiffs  havelailefl  to  prove  the  mftterial  allegatioM  of 
their  dcclaratioij,  and  to  establish  that  by  reason  thereof  and  by  law,  th^^e 
entitled  to  have  and  exercise  upon  the  half  of  the  land  whereupon  th^^ht  of 
pimtnra^rft  in  thft  said  doclafation  jet  forth,  was  established,  and  whereof  thft 


pmtt.iirnjrft  in^tna  B»iu  .uuciaratiu"  jrou  i»nii,    t,.^  ^„^..^^,  -»-    

Defendant  is  proprietor,  the  said  right  of  ptoturage  for  and  during  the  year  i»oo 
and  for  and  dUjiHw'  eveiy  second  or  altemite  year  in  manner  and  form  as  in  and 
by  tbek  awddeefetfition  they  have  concluc^  sd,-— And  further  considering  that  the 


<• 


-  ^  ,-4  ' 


ruire  cette  serri- 
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mW  right  9f  pwturttgo  ounnoV  by  nmoo  of  mj  thing  in  Um  HOd  dealtfiUioB 
•lUgoJ  and  provwl  and  bjr  Uw.iMio  divided  nn.i  di.trihuted,  u  thtj  the  I'lain- 
Uffi  havo  prayed,  doth  diitinU  tho  action  of  tho  IMaintiffi  with  coiU,  Ac. 
TroJB  qui'Ntions  m  pr6iieHtent  lur  ova  dAfonceii.  \ 

lo.  L'«nrogi«tration  dea  aotea  conatitutifii  do  la  aervitudo  ««it-il  D^ooMairo 
pour  la  cormorvation  do  co  droit  f  «. 

2o.  Lo  droit  o»t-iI  poraonnol  Muloni«nt  ou  n'attacho-t-il  k  rflmplacemont  do  ma- 
niiro  k  lo  luivro  en  .juelquoB  innina  qu'il  pawo,  et  diuw  cotto  .lorniirc  propowtion 
lo  Testament  do  «eaupr6  e«MI  auflUaut  pour  transinettro  co  droit  avco  ronjDla- 
cement  -,  *^ 

3o.  La  mani^ro  dana  laquoll*  Ion  demandflum  T6cIamont  I'excrcico  do  co  droit 
en  lours  conoluaiona  (dfl  doux  anD^es  I'uuo)  cat-olio  legale  et  telle  que  I'ob  pent 
I'accorderf  «       .      i 

'Quant  4  la  prcraiAro  queatlofl,  jo  n'ai  pan  de  douto  quo  lea  droits  r6el»  tela  quo 
les  servitudoa  no  sont  pas  souh  noa  lois  sujots  k  renregistremont  V.  aussi  TouUier, 
3  vol.  681^  Solon,  Servitudes  p.  39.     1  Pard.  Sorvi.  p.  20.  No.  ». 

Lesautrea  actosconstitutifs'n'avaioutdonc  paabeaoin  d'enrogi8trement,ilBufBBait 
quo  lo  tilro  par  lequci  lesappelants  avaiont  acquis  rtmmoubio  I'eut  6t6  k  temps ; 
o'est  CO  qui  a  lieu,  to  testament  do  Boa<ipr6  ayant  6t6  onregistrA  avant  I'acquisition 
do  rintim6.  ■ 

^  Quant  k  la  socondo  question,  (cello  do  savbir  si  le  droit  est  personnel  ou  r6ol; 
s'il  a  passe  k  Beaupr6  et  do  lui  k  I'AppcIanto)  il  no  faut  quo  r^feror  4  U' 
clause  constitutive  do  cctte  servitude  dans  I'acte  do  donation  pour  so  convaincte 
quo  lo  droit  itait  r6ol;  imposd  sur  la  terre  donn6o  k  Bazila  Rivet  on  favour  do 
I'emplacoment  d0Bli6  k  Nnrcisso  Rivet.  Les  termcs  do  cetto  clause  sont  trop 
claira  pour  iMettre  de  douto,  puisqu'il  est  dit  pour  lui,  sea  8ucce»seur$  et  ayant* 
caute.  Or  CO  droit  a  pass6  k  Beaupi>6  ayec  I'emplaceraent  qui  lui  a  616  vendir 
parN.  RivwI.  Et  Beaupr6  ayant  lo  droit,!  I'a  tranamis  par  son  tostimont  avoa' 
l'ero|>Iacenaent  k  I'appolanto,  k  inoins  qu'il' n'ait  k\Jb  sp6cialeraent  exclus,  co  qui 
napasoulieu.  Voirlerfautoritdssuivanteaf  -  •  •  j^  / 

Fcrri^ro  Diet.  V.  Servitude,  §  1  p.  887.  '  1  FerriSilgSrvit.  No.  11  p.  28  et 
«mvt.  Solon,  p.  42.  Lepage,  1  partie,  article  4,  ch.  4.  8  TouUier,  No.  877  et 
688.  Labaye  sur  les  articles  086,  687,  688.  Nouv.  Denisart  Sotvit.  accet^ 
wire,  page  98-  ■''■■-  ^  ■ '■■•^m.     >■  ■■>''■-^  ■ -<t  -  ■■     ^ 

Ces  autohtds  dlabliasent  que  Papp^-lapto  ^wqufirant  I'ompliicement,  a  acquia. 
en  m6rae  temps  le  droit  qui  y  6tait  attachd. 

Restela  3iemo  question.  D'aprAs  oe  qui  pr6c6de  nul  douto-quo  la  moiti6  d« 
U  terro  pbssdd^e  par  l'intim6  6tait  charg6e  du  droit  de  paturage,  que  co  droit 
appartenait,  que  co  droit  apparliont  aux  appelant  c6mme  dkontenrs  do  I'empl** 
cement  et  quo  si  la  iaoiU6  do  la  torre  n'appartonait  pas  aux  appelanta  ijs  poa- 
vaient  exercer  ce^  droit  dans  son  entier.  Nul  douto  que^  nonobptant  la  division 
de  cette  terre,  Ij^  appelante  pouvaient  exercer  lour  «Jroit  on  son  entior,  sur  aucnne 
partie  do  la  teire.    Maisla  moiti6  eat  appartenait^nx  appelante.  et  s'lls  avaiont 


r. 
■ivsi 


iuB»ld  r8X6Fe6r  lour  droITen- ontter,  fe  propri6taite  do  I'arttre  moitiA  aurait  pi 
leur  avoir  r6pondu  par  I'exception  de  garantio  et  lea  avoir  forc68  de  feire  d6t.«rmi- 
ter  do  quelle  manidre  et  en  quelle  proportion  ils  divalent  exercer  ce  droit  k  I'a- 
renir.    Ce«t  cfe  quo  lea  appelanta  6nt  voulu  6tatlbr!par  cette  action. 
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Dan8C«tto  action  ils  demlmdent  deux  choaet:  lo.  Que  la  ino1ti6  do  la 
terro  po886d6e  par  rintimd'  sera  d6clar6e  6tre  chargfie  de  la  sen^tude.  2o.  ^^ 
Que  ce  droit  soit  gupport^  do  deux  ann6e«  I'une.  Je  n«  puis  conceVoir  uom-  * 
ment  la  prcmere  demande  a  pu  6tro  reft«i6e,  puisque  la  cour  inftrJeure  n'a  pas 
pu  declarer,  quo  la  terro  en  question  n'6tait  pas  Bujett«  au  droit.  Si,  comme 
.^0  lo  considere,  co  droit  6tait  r6el  et  il  parait  k  I'appelanto  que  la  Cour  doit  avoir 
declare  au  moins  la  terre  grev6e,  et  si  elle  6tait  d'avis  que  le  mode  saggfir* 
par  lea  demandeurs  6tait  mauvais,  elle  pouvait  le  refuser  et  en  ordonner  un 
autre.  Elle  pouvait  sans  doute  ordonner  une  expertise  pour  6tablir  la  raaniere 
do  I'exercer.  Je  suis  d'avis  que  cettc  ma^ifero  6tait  la  meillcure  et  que  la  cour 
doit  I'avoir  adoptfco.  '7  ,- 

Lepage,  Ire  partie,  ch.  5  art  1.  1  Carr*  Juges  do  paix  No.  802.  1  Delvin- 
court  p.  570.^    1  Pardessus  No.  63, 172.     Duranton,  No.  471. 

Do  tout  CO  qui  pr66ede  je  suia  d'ppinion  quePintim*  *tait  mal  fond6  dans 
chacune  des  propositions  qu'il  a  avanc^es  et  quo  la  cour  doit  avoir  adopt6  la 
proposition  des  appelants  6u  ordonn6  uno  expertise  pour  ^blir  la  maniere  la 
plus  avantageuse  pour  exorcer  co  droit.     .  ^ 

La  Cour,  etc.— 1.  Con8id6rant  que  la  servitude  dont  il  R'agit  en  cette  cause,  a 
6t6  fitablie-par  un  acte  du  19  sept.  1826,  par  loquol  acto  Francois  Rivet  et  sa 
feimne  ont  fait  donation  entre  vifs  k  Bazilo  Rivet,  lour  fils,  d'une  t^rre'  do  trois 
arpents  de  largeur  sur  30  arponts  do  profondeur,  mdlns  deux  emplacements, 
chacun  do  90  pieds  do  front,  qui  en  furent  alorsd6tach68,aet  dpnnfispar  lomSi^e 
acte,  I'un  a  Alexis  Rivet,  et  Tautre  k  Narcisso  Rivet,  deux  autres  fils  des  donateurB } 
que  la  servitude  consistait  dans  1©  droit  du  propri6tairo  de  remplacement,  ainsi 
donnS  k  NarciMO  Rivet,  do  faire  pacager  tons  les  ans  sur  toute  la  terro  du  dit 
Bazile  Rivet,  un  cheval,  un  cochon,  deux'  moutona  et  deux  vaches,  la  dito  servi- 
tude 6tant  ainsi  ^tablie  par  lo  susdit  acte,  non  seulement  en  favour  du  dit  Narcisse 
Rivet,  inais  encore  en  fayeur  de  sea*'  succeaseurs  et  ayants  cause  au  dit  emplace- 

ment."  .  '  ; 

2.  Consid^rant  qu'a,  la  mort  du  dit  Bazile  Rivet,  la  terre  en  question  a  6t6 
d6volue  pour  moiti6  &  sa  veuve,  Charlotte  Robillard,  et  pour  I'autre  moiti64 
ea  fille  et  son  h6ritiere,  D61ima  Rivet,  I'appolante  en  cette  cause  •,  lamoiti6  de  la 
v«uve  6tant  la  moiti6  ouest,  ©t  cello  de  aa  fille  la  moiti6  est,  de  sorto  qu'aprSs  1« 
d6cea  du  dit  Bazile  Rivet,  il  y  a  eu  partage  de  la  terre  en  deux  portiona  6gale8. 

8.  Consid6rant  qu'ensuito  la  dite  Charlotte  Robillard  a  convol6  en  aecondes 
nocea  avec  Benjamin  Beaupr6  qui,  a6anmoin8>  n'a,  par  Qp  mariage,  acquis  aucun 
droit  do  propri6t6  i  la  moiti6  do  la  dite  terre  ainsi  apperteftant  k  ik  femmo. 

4.  Consid6rant  que,  depuis,  aavpir  par  acte  du  23  mars  1*840,  le  dit  Benjamin 
Beaupr6  a  acquis  du  dit  Narcisse  Rivet  son  susdit^aiiiplacement  avec  le  droit  de 
servitude  enqueatioli ;  lequel  droit  il  pouvait  a^  exeroer  tant  aur  la  mottifi  ii 
la  dito  terre,  appartenant  4  la  dite  D61ima  Riyet,  que  sur  la  moitl6  appartenant 
k  as  femme,  v<i  que  par  cette  aequisition  d^dit  Benjamin  Beaupr6,  il  n'a  pa 
•'op4rer  de  <idttfUM<m  d«  droits  en  sa  peraouiie. 

6.  Considfirant  que,  par  un  legs  paftTculier  contenu  au  testament  du  dit  Ben- 
jamin B«aupr6,  en  date  du  16  novembre  1842,  au  profit  de  la  diteD61ima  Rivet, 
celle-ci  est  devenue  propri6taire  de  I'emplacement  en  queation,  ainai  que  de  la 
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dite  servitude  en  dependant;  que,  loLqu'elle  a  recueilH  ce  legs,  elle  ^tait  pro- 
pn6tareco^e.elle  rest  encore,  d^iasuedite  moiU6 est  do  1^^ 
h^Ie6t.U  affect6ejl-b  dite,  servitude ;  qu,  ,on.que  la  dite  D61l™'aR  e".' 
poss^daat  une  mo,t.6  du  fonds  servant,  est  ainsi  deveuue  propri6tei,«  dufonl 
dommant.  ,1  j  a  eu  confusion  de  droits  en  sa  personno.  en  auWt  que  1.  seti2 
ponya,taffecters.ditemoiti6  d^  fonds  servant;  tandisque.  d'un  autrel^r ia 
servitude  a  co^t^nue  d'exister  en  faveur  du  fonds  do.^in»t,  en  autant  q^d  J 

la  di^Gharlotte  Robillard,  it  de  son  troisi^me  man  Cyriac  Chaput 

6  Con5,d6rant  qu'A  raison  de  la  confusion  de  droits  op^ree  en  la  personne  de 
1.  d.ta.D61™^  R.vet  I'appelante,  la  charge  resultant  de  iV  servitude  ^eTt^! 
porter  en  en  ,er  sur  1.  n.oiti6  du  fonds  servant,  appartenant  4 1'intia^S.^rmS 
.6  ne  devant  pas  6tre  «eujettie  A  plus  que  lamoiti6du  pacagedee  b^tTa^  Z 
le  nombre  est  ci-desBus  mentionnd.  F'w.g*  a«  oesiiaux  dont 

7.  Co.«id6rant  que  la  prestation  de  la  chose  qui  a  fait  i'objet  de  la  servitude 
cons.ste  dans  un  fait  qui,  desa  nature  est  susceptible  do  division  •  oue  nZT 
par  suit,  du  partage  du  fonds  senan,  la  presLion  ^t^'S^O 
ne  pen  pas.  d'apres  sa  nature.  6.re  fournie  en  entier,  Js  les  ans,  sur  slSii 

hoses,  a  d6  6tre  pr6vu  d6»  le  commencement,  et  que.  par  cons6q«ent,T  pt 
tiesconcern^essont  cens6es  avoir  d'avance  consenii  /subir  tout  chanlirn^ 
qu'unfd  partage  pouirait  rendre  n6cessairo  dans  le  mode  de prestetfoTT« 
Cqu'en  Pareil  cas.  les  parties  ne'sWrdent  pas  entr'elles.  cJt^"^^^^^^ 
^  6^  et  .guo,  U  mani^n^dont  la  pi^station  sera  faite;  tjue  T^^^u^l 
par  les  appelants  dans  lours  conclusions.  «.t  celui  qu'il  pUu  le  p  wS 
dj^dopter  dans  les  circonstances,  comme  aggravant  le  moins  possible  LsSbn 
des  partly,  sous  le  rapport  del'utilit6  do  la  servitude  quan  A  1  Weill  tt 
8QU8  le  rapport  de  la  charge  quant  k  I'autre.  •  *"'''  ** 

8  Con8id6^antquele8moyensd'exceptionael'intim6,ba8e8  8urledefautdW 
r^sromontdesactesinvoqu4s^ar  les  appelant,  sont' mal  fonls  So  d  Tn 
fi«t,  quant  au  testament  dudh  Benjamin  Beaupre.  puisque  ce  tesUmenta^^ 
dftment  enrogistrMes  le  1  avril.  1843,  plus  de  dix  ans  avant  IwSl  f^ 

^I^T^r^^^'^  quant^l'actede  donation^^urXt^: 
1825,  et  1  acto  de  vente  du  53  mars,  1840,  puisqu'il  n'6tait  pas  n^cessairrde^ 
ftare  enregistwr  pour  la  conservation  du  droitde  servitude  en  auLSr^  1  ^ 

:ZT  '"?""""  ^  I'o^^onnance  dWgistremen,  Xp^^-C t": 
ch«se  des  ^ciens  ^ctes  atteints  jar  I.  partie  retroactive  de  Z  lo"^ 
^   ^S-OoD^d^rant  encore  que  les  appelants,  pour  r^ussir  dans  leur  demande 
euuentpas  obliges,  ainsi  que  I'inUm^  I'a  pr6tendu,  d'all^guer Tde  "t;; 

"dt  SIT    T  ^^t 'Tt"'^'"''^*'«°  "  def^mirchaqJ^rS 
deuxjoum6es  de  travail  pour  faire  les  clotures  chaque  printemns  sur  la  dit«f.,«  » 
oMigation  imiHMidfljDarJii  MnMAJL  ^i^.^ -u—x^.  ^  ^"P"!" '*  diteterre," 


SorfamettL, 

,    T.    . 


»inant.  en  favour /u  propri^taireirf^dsTm^'  "  ^"^" ''"''  ^"  ^'"''^"^ 
10.  Consid6rant  qu'en  consequence  de  tout  ce  que  dessos  il  y  a  mal  iui^  A»n  ' 

izn:^'  -  "^ "'  ^^  "-"^  '"^•"  «'o...'i^  -riE^": 
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Infirmc  Ic  Busdit  jugement  dont  est  appel,  savoir  :  le  jwgement  rendu  le  29  ^ 
•  novembre,  1856,  par  la  Oour  8«p6rfeurc  sidgoant  k  iUlrfeal,  et  ce  avec  dfipens 
Bur  lo  pr68ent  appcl  centre  I'intimfi ;  et  ccttc  Cour  proc6darit  &  r^ndre  lo  juge- 
ment que  la  dito  Cour  Sup6rie«re  aurait  d(i  rendre,  d6boute  l',nt,m6  dc  ses  ex. 
ception8  et  d^feriscs  k  Taction  des  appelant^,  d6clare  et  adjage  confom.6men^ 
aux  conclusions  des  appelants  que  ce«  dernier.,  comme  d6tente«rs  et  propnfi- 
taires  du  susdit  emplacement,  c'est-^-dire,  dn  fonds  dominant,  et  comme  6tantaux 
droits  doleursautcurs,  avaientdroit  de  pacagersur lad,te  terre  du  d.tBaz, le  Rmt, 
tous  les  ans,  un  chev^l,  un  cochon,  deux  moutons  et  deux  vaches :.  que  1  mt.m6 
comme  dotenteur  et  proprifitaire  de  la  ditc  moitio  ouest  do  la  susdUo  terre,  est 
tenu  ct  oblige,  et  continuera  d:6tre  tenu  et  obhg6,  pour  les  raisons  c.-dessus 
/nonll  d!  souffrir  les  appelants  pacager  sur  cette  dite  mo,t.6  ouest  de  la  terre 
tsanAmaux  s«8-mentionn68,  de  deux  ann6es  I'une,  pendant  la  saison  des  pacages 

anslestroublerni  m'olester,.et  condamno  l'intim6  i  payer  aux  appelants  la 
omme  de^euKlivresdix  cbelins  courant  par  forme  de  dommages-mt6r6ts,  etpour 
eurTenir lieu  du prixet valenr  du dit pacago pour  l'ann6e mil hmt  cent  cmquante 

cinq  et  aux  d^pens  de  la  dite  action  en  Cour  de  premiere  mstance;  enfin  ordonne 

que  ie  dossier  soit  remis  k  la  ditc  Cour  si^geant  k  Montreal. 
C%«mcr,  i?or/on  e<  Dorion,  pour  les  Appelants. 

Xrf/rcnaye  c<  Papin;  pour  l'Intiro6.  .' 

[T.K.B.]  

."*  'en  appel.    ,  i        '  -  ' 

MONXR^fiAL  IBR  OCTQ^RE,  1857.  > 

Coram  Sib  L.  h!  LArdNXAiNK,  BaVt.  J.  en  Chef,  Avlwin,  J.,  Duval,  J.,  Cahok,  J. 

\\^    No.  145. 
J)\Ti[BC.^hp),fWenderessemCoi(rIufirieure.)^^^^^^ 


/- 


^ 


ET 


J. B.  J. PEEtOST,  (Deman(Z<?ur  e»  Cour /»</aW«ttr«.)^^^^^ 

Le  DemaTdeur  Prevost,  Intimo  surTAppel,  reclamait  deux  anndes  d'mtdr 
Le  Uemanoe  ,  ^^^^^  Mcintosh,  par  le  pere  de 

:::rd:rre!:f  tid^^^^^^^^^^      -  --  ^-'^^-^  '^^■ 

'^^^'^::iC^^^^^^^^  Lacbine,Esquire.Agentof 

'  «  «.te  the  sum  of  two  thousand  pounds  current  money  of  Canada,  m  trust  hat 

«  ^y  th!  saS  Finlayso^  and  Taylor,  and  the  survivor  of  them  do  and  shall  a^ 
««iey,the8ai(irim  y  J  j  ^       ^^  .^^^^^^  ^^^  ^^^^^  ^^ 

M  Boon  as  convement  afte^  my  death  1^    J^      .^  ^^.^  ^^  ^^  ^^^^^  ^^^ 
«  B«me,  m  such  manner  as  they  shall  <iee^^^  ^^,_  ^^  ^^  ^^^^  ^^^^^  ^.^^  ^^^ 


r{hmi^4h»iifo-o£.J 


« tfine^wZ^e^idend^T^^  produce  of  the  said  sum  W 

:  r tSlTpiuXinto  lie  hands  of  my  said  We  or  -^  ^^^P^X^ 

..  persons  as  she^Lll  appoint  to  receive  th^  same,  and  from  and  aRer  the  death 
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of  my  8a.d  W,fe„  upon  tnut,  that  thoy,  the  Baid  Duncaq  Finlayson  and  IIn..h 
Taylor,  and  the  Burv.vor  of  theo,,  do  and  shall  pay  the  interest,  dividendnand 
annual  profite  and  produce  «V3cruing  therefrom,  unto  my  said  daugLfn., 
Cathonne,  Charlotte.  Mary  and  Helen  Mcintosh,  during  tl.eir  natural,  life  In 
equal  and  even  proport.ons  of  one  fourth  each,  that  is  to  &ay.  the  interest  ot 
five  hundred  pounds  to  each,  and  from  and  after  the  death  of  any  of  my  mid 

ldauffhters,the^nterestofhersharetohepaidnntoher  Child  orludren  law-  ^ 
fully  hegotten  unt^l  he,  she  or  they  shall  attain  the  aye  of  majority, , J  upon 

^  at^mtny  that  aye  tlu pnntipal  to  be  paid  to  him,  her  or  them  for  his,  heTor 
their  absolute  use,  and  in  case  any  of  my  said  daughters  shall  die  u.nuarried 

^  hare  to  bo  equally  d.vded  among  and  paid  to  her  surviving  sisters,  if  more 

than  one, to  be  paid  to  such  survivor  during  their  or  her  l.aturallife  " 

Plus  tard  par  un  co^icilo  du  It.  novembre  1845,  le  Te;tateuMfeg„a.  les 

sommes  4^tro  divis4es  entre  ses  filles,  4  leur  m6rc.  en  usufruitrlS  a 

>ouso  I'une  des  di^es  filles,  laquelle  est  ensuite  ddcid^e  lafssant  uh '  fS^qui 

toog|q„elq„esioursapressam6re.    L'Intime  pretend  qu'il  est  heriticr  de 

ipant  et  qu  d  a  dro,t  de  retirer  deux  ann6es  d'int6r6t  sur  la  dite^sommo  de 

■b    ^L  action  est  dirig6e  contre  I'usufruiti^re,  la  mere  de  Mde.  Pr6vost     A  ( 

Mde.  Prevost   e    que  la  dite  somme  de  £500,  et  los  intprfets  sont  6chu8  aux 
autres  scBu™  de  Mde.  Prevost,  denommees  au  Testament.     Le  28  Je    L  iss'- 

CllTa/r^r::f%  ^'^^^^'^^^^  '^^  nonorables  smith.  ZLee 

t-iiaoot  a  pr6nonce  le  Jugement  suivant :  '    , 

^   "The  Court  having  heard  the  parties  >by  their  Counsel'as  well  upon  the 

^ft"«  P^-^^     "  ''"^  P'"'''  '^  '''  ^^'^"^«°*  *°  ^l'^  -^-  a'^d  demand 
^^l^J^T^^'uT^V^t"'"'^  of  this  cause;  and:  considering  that  the 

and  that  he  ,#^ent.tled  to  the  two  years  Interest  claimed  on  the-legacy  of  five« 

«  Srui;  H  iT"^  ^TM  '^  '""^  '^'  ^«*«  ^''-'^  Mcintosh  o 
h.8  daugh^r  Helen,  by  virtue  of  the  last  will  of  the  said  Donald  Mcintosh 

of  1  S  ^"-  \f  f^'r':  '"^  ^•'^^  ''^''  '^""^-^  -^  forty  fivHnd 
of  the  Codicde  thereto  dated  ^he  seventeenth  November  d^nc^housand  ^iffht 

hundred  and  forty-fiv^  as  olaitned  in  and  by  the  said  Declaratbn.  doth^ 
h  sa.d  Defence  ««  fonds^en  droit  and  doth  overrule  the  Exceition  fyledT 

"safd'^-'^'i'l  "o^'^'r^^'^^'^^"^*""  *»>«  Defendant  I  pay  to  the 

Canada,  for  two  years  mterest  on  the  foresaid  sum  of  five  hundred  pounds 
^«  said  currency  and  Costs  of  suit."  »    ;   '  '^ 

Ce  Jugement  port6  en  Appel  a^  6t6confirm61eieroctobre  1867 

Mfontatne  J.  en  Ch.f    L'Appelante  est  la  veuve  de  Donald  Mcintosh  et  sa   " 

^a::^h^a:^r-  ^'^'  ^  -  -  .uatreenesn^esdeleur 


Piwott. 


le  ler-aoAt  1863  et  est  d^cfij^e  "ah  i::teZZ fi  ^"  ^l^lSleS 

^:::iTl'^'  T^^'^  r  '^^  «'-  ^S^«  d'environ  tr^s  moi^et  quf^.' 
»urv6cu  4  sa  mdre  que  cmq  jours,  6tant  morte  le  onze  du  mftme  mois     C'e.' 
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COUR  DU^ANC  DE  LA  JIEINE,  1867. 


cdrame  Writier  de  tbn  enfant  que  I'InUmfi  a  form6  contre  i'Apt)elante  Irdemandd  ; 

en -cotte  cause.  »         -*  •   ,    "•  •       . 

-  Le  Testemont  du  dit  Donaia  Mclntdsh  en  datedrt  4  mars  1846,  contignt  la  ■ 
disposition  suiiranttf :  (ici  son  honneur  cite  la  disposition  d6j^  donn6c,  qu  il  D'est 
pas'ndcessairo  de  rlS,p6tor.)     »        ,        °  '    .  V\Z 

Co  Tc8tament)l^/616  8uivi4'un  codicile  fait  le  17  novombre  1845,  renferfaant 
certaines  dispositions "r6dig6c8  conimo  suit:  " Premierement,  il  donne  et  Ifegue 
«•&  Damb  Ctarlotto  Kfeid,  son  6poii80,  la  ^ouissanco  et  usufruit  do  tous  les  bJens, 
'♦meublcs,  proprea,  acquets  ct  conquets,  immeuble*,  dcttes  actives  er  ar^nt 
»  monnayo  qii'U  dfilaissera  au  jour  et  houre  do  son  d6c6s,  k  quelque  somma  iue 
"letoutjwpuissemontcrct  en  quelques  Heux  quo  les  dits  Wens  pinssent;  se 
«  Uouver  situfis ;  pour  par  elle  en  Jouir  en.,u8U*>uit  pendant  sa  vie  seuloment^  ^ 
"  la  charge  d'en  jouir  en  .b^nne  mere  do  famllio  et  aux  entretiens  et  rdparatidns 

"  usufructuaire* ;     ,  '      •...,■       ,    ,        ^     ,        /x 

«  A  la  charge  par  la  dit<?  i^nio  Charlotte  Reid,  t)endant  sa  vie  durant  h. 
« iij6me  les  biens  dont  la  jouissance  lui  est  legu6e  par  le  present  codic.le,  le 
"  nourrir.loger,  chauflfcr,  v6tir,  6clairer  et  entretenir  tons  les.enfants  i83U3;iu 
"mariagc.du  dit  D(«ald  Mcintosh  avec  la  dite  Dapve  Charlotte  Reid,  son 
"Spouse,  qui  seront  encore  dans  le  c61ibat  lors  de  spn  decos,  et  tel  qu  ils  Unt 
"  toujours  etio  et  le  setont- Ji  son  d6ce».  *.  ,. 

«  Uem  tl  k  charge  enco|^>  par  la  dite  Dame  Charlottio  Reid,  jwndant  sa  dite; 

^l^edurant  dfl  pa?er  a  ciracun  des  cnfants  du  dit  Donald  Mcintosh  quj  pdur. 

^•*aicnt  se/maricr  pendant  et  durant  que  la  dite  Dame  Charlotte  Red,  aurk  la 

"luissaJe  des  suldjts  biens,  l'int6r§t  16gal  de  six  par^ccnt  et  annueUe.ncnl  de- 

♦'hrpart/quechacun^es  dits  enfants  devra  avoir  suivantle  testament^i  dit 

>l5onald  MMntosh,  I'eur  pore,  ci-dessus,parl6."  .  .        \ 

%    tc'cintrat  de  mariage-de  l'Intim6  et  do  la  dite  Helen  Mclnto^,  auiuel  \  ^ 

^contrat  Lt  intervenue  I'Appelantc,  stipulant  pour  sa  fiUe  mineure,  contiei^  dans . 

les  tern^es  ordinaires,  lavclause-de  separation- de  biens  entre  les  6poux,  el    de 

pluslaldoclaralion  suivante  :  «•  Les  biens  de  la  dite  demoiseUe,  future  6pc  use, 

"  consitlent  en  rinterfit  d'unc  somme  de  cinq  cents  livres  du  dours  agtufel  de  dette 

Be,  payajjle  annuclleraent  s^  vie  durant,  et  en  divers  meubles  demfilobge  . 

iauxdecrit8"enl'6tatci-annex6'4l[paraph6  des  dites  parties  etdes  bo- 

"  tairis soussignfis."   ,,       ■/■■■'  .       „,  „,, i  „ 

Paf  son  action  intehtee  le 424  d^cembre  1855, 1'Intime  allfegue  que  sa fiUda 
h6ritl  de  sa  m6re  et  que  lui^  h6rit6  de  sa  fille,  des  biens  qtf  elles  ont  d^laws* 
et  nLm6ifient  de  la  dite  8omn(e  de  cinq  cents  livres,  16gu6e  \  Fa  dite.  Heleb 
Mcitosh,paf  8onp6re,»in8i<Juo  de  Tintdrfet  sur  cctte  somme,  etw>nckt^V 
^uJl'Appelante  soit  wndamn^k  k  lui  payer  la  somme  de  £60  pour  deux  ann6e 
4'itat6r6t,  qui,  dit-iT^^taient  alor\  dues.  .    ;  ^ 

Ila6t6  admis  de  la  part  dAla  D^fenderesso  «  qu'lmmfidiateinent  apresle 
4  dfic^s  de  feu  Donald  McIntosh,W  6poux  d6c6d6,  elle  fist  entr6e  en  possesaion,  1 
/«  comme  16galaire  univW"e*«W(  ce  dernier,  en  vertu  db  testament  et  codicile 


■-^1 


y^' "  S^^uitiSre,  de  tons.W  biens  dfihiss^s  par  lui,panni  lesqaels  biens  aetrou^ail 
"^t  ^..,      J.   ninn  lA^.A.  no*  B.t;  Il  ATinniMiA  dfl  868  fiUcs.  comme  dit  anx 


'■■   I      ""  ^  l\J\  *"  ^  somme  '4e ,  £^00, 16gu6s  par  lui  k  chacuno  de  sea 


fiUes,  comme  dit  anx 


^ 


^"^ 


ante  ia"demandd  ; "«' 


ne  seulbmont,; 
IS  et  reparations 


COUR  DU  BANC  DE  LA  REINE,  1857. 


Ma 


^x^mplo   cclu,  qui  reposait  s«r  une  Pl^tcnduc  ^uJon  do  proS^^^^^^ 
aUfguaU  avoir  .^t^faite  par  la  dito  Helen    MclnLh?  dans  Lf InJ^  a"     ' 
manage,  e'R  favour  dessiens  de  son  c6t6  et  l,Vn^     tIiu    .•  7°  •'**"'™>/^,.' 
pa.    I.  en  e.  J  n^.e^rceptio^^  lIS  .r^S^^  V 

cette  a.^ert,on  6tait  contra^o  au  fait.    En  effet.  il  est  6tabli  que  C  ^  S 
d6c6de  que  cinq  jours  apres  sa  mer6.  '  ^       '      ^      i         ^  T 

La  sculc  question  en  apparen<io  serienae^u'ir T  avait  \  rl^W*-  A*  •* .    i.       ' 
de  safoir  si  ledegs  de  ..00  .tai,  ^V.^S^i^^^   . 
•  «c^«,paHamortde  la  dite^IIelen  l^clntod,  ^^retournalt   ''es  t  ois  seel 
La  cour  de  pre,more',ns|a)|,e<.a  jugi6  cette  quest^h  dans  la^eglve  et  ieToL' 
qu-el le  a  b.e«.j„g6.    De  la  ,omme^c  XiOolqui  av^t  fait  l^t  de'l^  d  sZ 

a^nts     La  nvero  ne  deva,^ert  avoir  (jue-Fintorfef,  il  est -Vji|i;'mais  i^t 
v^ent  q.3e,  quant  Aux  cnfintMUntehtion  du  testateur  a  6^^ 

^propj.6t6  du  moment  dej^  mor.,de  leCr  m^r6. .  Si  c^  enfan^  venaienU^e    «' 
.uedhren  mmonH  leur  ^yeul  a.  voulu  qp^/p^daS  cptte  miWtrit  n^ 
pussont  'toucher  querrnt^rftt  ku  leg.;  mais.ls  n'en^taieipasToir^^^^  . 

taires  du,  principal,    tn  celale^T^tateuflegpIa^ait  s'ur  J? r^TX  Z  ,1" 

^^^^^^^^^^^'-^r^^^^  n  JiVfait  des  legs  Trn'me  naTu  e-    ' 
En  declarant,  parson  tesjamfint,  que,  si  les,enfants  de  I'une  de  ses  filles  i-ecue  ?' 
kerit  e^.m.ba,jt6,  e  prfncipal  ne  leur  serait  n^anmoins  p.y6  ^^uZZt     ■ 

^■Z^'^'^^^^-^-^^^mnm^  dansnLTilStS 
enfante^  et  non  une  condition  de  Vaccomplissement  de'laquelle  il  voulut  S 

pnnc  pal     O^ut  enc9re  argues  d^^  sjs,  de  la  dispositioh^n  vertut! 
parVrHH^  T^°^  t'l?**  pouVraien>.tre  appeCr^eUnl*'- 

I     o^XrnT   rr^T'^^°'^^^**^'^^°°^^    citeitaueasseuj 
\,  oAladlte  Helen  Mcintosh  fleraftd6c6d6B  non  marf^e,  ou  sanslaisser  d'er 

4u«"nier6frupnncipflrdarant  leur  vie. -Mais  la^dition  ne  Vest  08^7 
eestenfaveur  de  ^cet  enfant  que letestateur  a  ^  de  U  pi^pSX 


Bdd 
—Bmott. 


r 


4^ 


•*^- 


,.,»-ft*-. 


■|( 


'■li^v^ 


1. 


,^24 


COUR  DTJ  BANC  DE  LA  REINE,  1867. 


Slid 


-k 


IS: 


£600wdont  la  m^ro  avait  I'int6r6t,  n'ayaat  fait  do  disposition,  on  co  qui  rogarr 
dait  cbtlo  propri6t6,  qu^en  favour  des  onfant.  d'Helon  Mcintosh.  M  enfant  de 
colloci  a  done  laiw6  co  legs  dans  sa  succession  niobiliairo.  ot  ,cotto  sacccssion 
6tiint  d&voluo  iSt  rintim6,  irest'bion  fond6  dans  son  action,  puisqu  aux  tennes  du 
Codicilo  do  Donald  Mcintosh,  I'int6r6t  I6gal  k  six  par  cent  sur  la  d.to  somme  de 
£600,  est  dovcrtu  exigible  annuoUement  d|i  jour  du  mariftgo  d  Hoi  on  Mcintosh 
avecl'Intim6,  etquo  cet  int6r6t  est  dA  par  I'Appelanto  tant  quelle  aura  la 
iouissanco  des  biens  do  son  mari.  ,  .  .        ^,    i 

•  Lo  maria<ro  a  culieu  le  lor  ao(it  1863  ;  Taction  d«  rintim6  a  6t6  intent^e  le 
24  d6combre  1855.  II  y  avait  doux  ann6es  d'int6r6t  d'echues  ^  cotto  dormfero 
6p;)que,  fonnant  £60.  C'est  la  sommo  doinancl6e  ot  adjugfie.  LAppelanto 
Jest  done  pas  mioux  fond6o  k  attaque/lo  Jugeotcnt  sous  co  rap|>ort  que  sous  lea 
antrcs.  ^         »  .  »  •    . 


.i2o»«  e<  i/bnt,  pour  I'Appelante. 
Ouimet,  Monti  et  Jliarchand,  pour  I'lntimfi.     " , 
(O.o.)  ' 

-      -a ' 


(Jugement  confirmfi.) 


• 


:\ 


%• 


A 


the    i  ,    '•    rV      ".""t '"  ""  '''"'  ''^  '^"^  ^' *•«"«'"  ^'-'cnmcnt.  w,,.s  u„,!or 

«i^M»g,Pf  France,  ,. ho  q,v^n.u.-  a..l  tl.o  l.ton.lant.     TI.c  Oov.n.^r  ll'l"      ,  ' 
nnhtp.  pou^r.  ^,..1  ,I.o  Vf,.,^...,..,  „„  the  civil,  nn,l  likowi..  all  t  .c 


^/^7  fi'o.../  .;  7/..  JA//,-.^y  M<-  Klnrj  of' ].;nnco,  U,.  Canada  a, ul  ll.e 

<41^^  CUmtnes  of  the  Norfhr.  dnUiun  of  X..  France.     An,l  (I.^  A^l"   ,  ! 

^"^  s  Uve.„e.    O.  th.  so  two  .rent  oflicrn  tl.o  Governor  was  the  S..,..rior 
land  ,  and  thc^o  ^rranls  w.^,  at,....vvards  to  bo  confir,,,..!  or  ralifioj  by  L  Ki.,.. 

,  w^rxid' ":L"^  ■-  "^r^'  "^^  ^"^^  -'•«  -^-  -  -'--« -? 

-    Jfe;l.:i^    ^,  Thc^vhole  ]V.vi,.ooof  Canada  (winch  tool,  in  several  nlaoo, 

SSf  ^'         •■:'^  •  '  •'^;'":'^^'-"  •"  ^>«^<>'-.  ^^«3,)  was  divided  int;  thro 
D.»t,r,cjts,  or  separate  j.u-.sd.ctK.„.s  which  took  (heir  names  from  the  ih.oo 

Attornoj  Oenon.1  (Xy\u-  P.-n, „.•...-  A„..i......  i  "   ,  Z^t ,  ?.  -^rasrw,.  Esquire.  forrMorly     . 

JWWA  .4,!;rW,.« :  a,„l  tl.,-  r. I  .^,U\'.  MIo'v^So'^     '^'^     ''  '"  ""  ^''■"'■''"-•'"'fQ'o'"'/.  ,«     . 

That  IJaroii  Mawriswas  tlir:iulli.iri,riii.'l;i>l.iiii.iitiii^.ii«e«i,„<       n 
merf^,  .(v^,p:5S-07•  ai..l  a^ain  i„  l;:\l  i.,  |,il   ,,/      '       ^      Com,„.^s>.,„.s  ,„„l  other  puhtic  i„s!n,. 
tloiKMl  I'i.A>Vur  t^,>  \  ii;w..^,-  "  "  ;      '""  '***  '■'"'  a"""-"' of  fitl.cr  tlio  lirst-iut,., 

tho  Jlarou'8  coMtomi..i:,hy  a...t  l|i«  .hi,,  r,  r  in  tlu-  i.  M^^l  A^         '  I   "  ''  ""*"'  '•^''•'•'"•"-  '" 


Iho  in-oviijco-or  to  all  of  Unm  put' top  thcr."  ''   '^^■'' '"  ''"""-■  *'"'"'^^'""  *  ■'""  "' 

or  .con  .fi-r.  ti.o  Ualo  of  tl.o  J  .^^  .^  Hu  ^o/  ^^  tr  ^   '  'r'";'^  n  '"  ''"  """';  '^ ! "'  '^  ''• 

Brteaaii-rCi;neKilCarJ.irm  »l.„..     i  '"""  '""V'  •"'••«l<'.vj  asm  Aiiril<a  lliat  y.-ar.ut  th.-.h-iir.^  ..f 

!  J>r«5a»Uir Vtneral  Carltlou.  tho  n^«^  a,.iH..iutca  Licutcmut  Govtmor. an.!  Mr.lUy, ho  flfcw  up  « l.at 
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|.r5ni1|>nl  lownt"  conlft!n«<l  willdn  them  ;  to  wit,  tho  DUtriot  of  Quobco,  which 

VT\\  cilli"!  ihf'  PrevoiU,  or   ProvosUhip  ofQuolicc,  tho   l)i8trict  of  thrco 

nivrrw.  niiil  th«  I>i^tiu:t  of  MoiitrcnI.     In  each  of  thcso  thrco  Districti  thoro  was 

Ki.'.j  .1  it     «''"<'ji'"  appointed  by  tho  king,  who  had /ull  power  to  docicl«. 

'   .»ti  I'xinrt.     nil  matters  both  criminal  and  civil  that  aroao  within  tho  Dis* 

Irlft.,   Thono  Juiljfos  were  called  Juffes  Royaux  or  King's  Judges,  bccanso 

rt;.'v  nlniinintorcd  justice  in  the  Iciinj's  nanjo  and  right ;  and  wece  appointed 

l.y  liiiii,;  and  they,  were -likcwiso  called -//«'«/e«aM/»  QinirnUs  6t  Lieutenant 

tMiifrali,  that  is  tliu  King's  Lieutenant  rS'cnernls,  or  Ooneral  deputies  or  substi- 

.   l-.itrs  fur  tho  mlminiAtration  of  justice.    This  name  seems  strange  to  an  English 

r.<r,  whun  applied  to  an  ofllcor  of  justice;  but  it  is  tho°  name  given  to  a 

i*  |.rin<  i|i:d  ofllccr  of  justice,  at  Paris,  by  the  Customs  of  which  this  Provlnde  of 

—HWridsi  was  gowrned.  » .       '  i 

^.t|.iw  iwh-o  %       These  Lieutenant  Oenijrals  or  King's  Judg0s,  used  to  sit  twice  a 

••"i.         yii}Qk  all  tho  year  round,  (excepting.  abofl\six  weeks  in  September 

si.d  Oi'tcibcr  calleil  tho  vacation-time,  and  a  fortnight  at-Eilster,)  to  liear  causes 

^  f-f  »<1I  kinds   ImAIj  civil  and  criminal.     And  if  the  parties  desired  it,  they 

'    w")!'l,h"ld  extr.iorilin.'iry  sc««sions  still  ofteiWH",  upon  being  pai^  certain  mode- 

t-\'k'  Mtid  n;i«ou;il>lo  nllow'anco  fo^their  extraordinary  trouble:     In  Quebec  and 


M><titr<ai,  thcito  judges  bad  each  of  them  nn  asH^itant  judgo  to  sit  with  them, 
md  if  ^l^l•y  happened  to  bb  sick  or  absent,  to  srein.»toad  .of  them,  and  assist/in 
tli<  diTiw)>n  ofrtho  causes  that  camc'bcfore'tho  Court.  These- Assist^int  Judges 
ni'.'  r.ilKnl  Lifultnanta Partieulicrs, 


t 


f-'  \%rt»nUr»nn\  "Xtrnot  anitiikptciror  an  Act  of  PiKrliamcnt."  entitled:  ConMerationn  <m  ika 
■  l>,-Hi-i  i>f  iir-H-urinq nH  Art nAVarliitment/nr  a  tcttlciHent  nfthe  Proriuetqf<^Mhec,  hyPrancit 
"■■ft.  f.iinirv,  liMii  aitivtinted  Hit  Majtstift  Atlnrufg  aeneral  fpr  the  Prorinee  itf  Quebec,  in 
-*  rt',  A'lrrira ;  of  wlirdua!!  he  IifmM-ir  luhscqiicntly  rrtnarked,  only  "a  foxr  copiei  *crc  printed,  for* 
••  1 1."  iii<|NV(iciii  of  the  ManiiiUof  RockinRhnin,  and  5Ir.  DowdMwcH,  tho  ChniiccUor  of  the  Gxchoquori 
7 ..  u.r.il  r..Mwny,  the  Swrctary  of  Stato,  Jlr.  Chartos  Yorke,  tho  Attr.niry  Reni^rnl,  and  Jlr.  do  Orey, 
■•^'i-  Sillrltor  ti<-n«Tal.  nnd  othcra  of  ttla  Mulrsty's sorvan^ii,  who  wero  llkejy  to  tnkc  part  ^n  procuring 
•  f  r  tli.iii  an  Art  of  I'urlLimcnt,  toJre  tho  Kround  of  their  pronMilIni^  in  tho  •ottlvmont  of  tljc  Ruvom- 
'  '  rnl  of  tlijit  Province,  if  hucIi  Mipasure  had  booji  thought  advisable.    But  no  copitt  of  it  iimv  «mA. 

•'..  v-f  ..r  ,:;/,/.••  (h  '^  ■  ^  "^ 

y-.  w  ..^l.■r  of  lUn  Majesty  In  Council  of  tho  29th  of  August,  ^>67,  tho  Governor  «idCou«dr 
f'T  ;•  r<-<|  to  rt  Jwirt : —  "  ' 

l»t.  W  li.  Uii-r  therr  wore  any,  and  what  defects  In  the  state  of  tho'judirittnro  of  tho  Prnvinre;  aAd 
r  1  . .  \\\\.  lli..r,  and  In  « lint  r<<Kp<vts,  tlid  Canadians  wero  airnrtdvcd  with  the  administnitlon  of  jiis'tlpo. 
T>  n>;..rt  wMn-qniniUo  Im(  Hiirni<d  faQi|||U!C)ovcrnor.  tho  Chief  JTnxtire  and  thu.Attormy  Cirnoral  i 
I  J*.  If  .liticriif  ihein  nhftdd  not  concur  tn^in.  the  dllTerenre  wai  to  bo, separately  reported,  with 
rT«»..,..  A.-.  rr..ni  thn  "  .V.Ii."on  p.  W  of  Mr.  Maseres'  CoUcetihn,  it  appi-ar*.  that  "a  dm«!(lit  of  all 
ifiV.il«l  |{.  |.irt.  Ae."  WAS  prepared  by  liim,  and  deliwrihdXo  the  Governor  on  the  iTth  of'February, 
Kfi,  »Hit  "li  hivl  ii<.t  thn  good  forfain^  to  lio  apitroved  by  His  KxccIU'iiey,"  and  "another  IJeiwrt  was 
JlW-n-.ii.Mi  •IraWn  up  «v  •ith^r  hniM*,  airn«e»blc  to  thri  fJovenior's  sentiments."  Tho  Chief  Justice  and 
III.' Ai lorn^y (Mi»-n»rsi, |iverwl>toi*b tho flovernor twoa.ldltionat i>nj|W«rs. or »««*r wp^^^ 


^  ih  Ir  rra~.iis  f.ir  nnt  |»h.iliy  arAfeine  to  tliu  ret)orti|hito  by  hfs  KieeHeno,  and  these  three  reporft 
^w-W'  d.ln.n-.l  to  Miuirii-e  M..r5oi»ii  K^uiro.  about  tl/o  12th  of  September,  1769,  to  be  by  him  carried 
^   lo  Kiitliiid aiKl d.Ilv.  r.-!!  »o  Ilis^^nJejity's  Se<wf arjrfof  State for/rai^ea."  < 

Mr.  M«*reV"draui»lil  of  an  ihtendctl  report," ani  his  Utter' rtport.'neenpy  tho  first  fifty-soren 
p.v.s  of  his  rollk-fioit,  the  latter  b.-ariiiK  date  at  Quebec,  8ept,llth.  17B9.  These, two  papers  on 
lmm.MlirH,.|y  fuHwired  In  his  f;.i//«*^Vm  by  his*  VLkiKira  eoHvenieHt  methitdofadmiuMetiHo  iuttiet 
*»  Ih*  I'farinee  qf  Qnetiee,  whicli-os  statetkin  %  fete  on  p,  07.  aiid  in  the  Atlditionat  papen,  p.  330— 
WM  drawn  up  in,  January.  17t.9,  and  dullvnyin  fc  l.oraumagrowflt  about  April,  I770.  — 


mHUUVfilS^^  CJn»«'fcM«o^J^k.  weroj^eludod  in  u  Sro.  Volume  of  OeeuiontA  E$ia»  ra 
Mr««ii««iiV<c<^<Ce.,b/tlwIiaro^publUlA^ibliOadoti.   '  'V 
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Tli«w"Kin«'t  Judge.,  both  tlio  prrnclpaf.  «n|th«  M«l«l(inti.,  were  w^f^fJ  mkn 
tred  to  the  law  ami  ihllled  inlho  CuMo.,..  of  Pari.,  which  the  King  of  France  M 
Hade  tlie  Inw  of  ll.i«  country,  as  bmng  tiie  mo«t  equitable  and  judloou.  •yttcm 
of  law.,  and  the  ino.l  gonorally  approved,  of  all  the  difforont  cu.lonu  that  arc  . 
known  In  Franco.  Uey  were  b<iund  to  administer  justice  strictly  according  to 
thoUw.,  without  any  power  of  deviating  from  them  upon  parliculaivcircum- 
tUncei  of  liardHl.ip  or  inconvenience,  or  of  relaxing  their  .cvority  ;  ju.t  m  tlio 
iudgea  In  England  are  bound  by  their  oath  of  olllce  to  admlniKorjunticoa*  cord- 
log  to  the  laws  and  Cuntom.  of  Knt^land.  But  there  lay  an  opp«Bl,from  the 
Judges  (.f  the  throe  Jnilsdictions  to  another  Couirt^hich  consisted 

^fhtt^  of  several  mcinlwrs,- called  the  Con»eil  Supirieur,  or  Supremo 
Council;  and  this  appeal  lay  for  any  sum,  how  small  soever.  And  from  thi. 
Supreme  Council,  there  lay  ft  still  further  appeal  to  th«.K.ng  of  Franco 

liimself  in  his  Council  of  Stale.  .     .    ,    «.         //>•:! 

This  Slipwmo  Council  consisted  oCtho  pnncipnl  officers  of  CUU 

«H^XT<Jr      Government  residing  In  the  Province,  (as  for  instance  tbo  Receiver 
teril.        General  of  the  llovonue.)  and  of  othor  respectable  persons.    There 
ir«r«  usually  two  aj  three  lawyors  Hmong  them,  or  p'erKons  who  had  been  .9. 
•ndwore  well  vers^  in  the  Law.  and  Customs  of  tho  coufttrjr.   .They  wero 
tn  all  fifteen  merf*^,  including  the  Governor,  the  Tntendnnt,  and  the  D.Mop    , 
of  Qnebeo,  whofc  all  a  right  to  sit  and  vote  there,-but  sel*h>ii.  attended,  ,-. 
Thip  siy)remebo.rncilwas  H.erclr  a  Court  of  Appeals ;  no  suit  could  bo  ong.- 
•      nallyinstitutod  in  it.  %  had  cognisance  of  all  matters  both  c.v.   apd  cnmu.al 
tHat  were  brought  into  it  by  way  of  Appeal  from  the  dec.a.ons  of  the  three  juns-  ^ 

5r,::;;;r?::?r5-*  f :  ^  -Sit  s:;^:sht;£z 

.         «,«rc«;»tho  M.S.  ropy  of  the  Sum.  i^r.  "'-^;  '">''••;  ;?"'*"'^'**  "l^  „„  ,„,,  „„»  m  .  ,«.rr  rrp„rt. 
On  wlist  ground  H.8  >  <«'*',^'"  """  _    ,^  . .  ._  „_  ,w-unn„_«^  no  ordinary  man  in  lit.T«turp, 
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•hich  both  the  Chkf  Justiee  sad  Attomcy  Uoseral  MsKro.  duMUtcd. 

'      -  F,  O.    ' 


JaMn  1857. 
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SSftwnof  MicEMKcnu.-rf^^^    AuRUSVnrT.tcttre  av««  »«*» 
«U1  he  flmnd  In  Tht  Amnual  BtgMcr  for  1S2*.  p.  820  and  scqn. 
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dlclioM,  And  a  power  of  rcUxIng  Uio  Mvcritjr  of  tbo  Uwt  In  eriminal  mattursr  t 
and  tuitignting  the  |iUnUl>nient niipointod  by  thom V^nd  this  puwor  wu  frequintly 
raodo  ma  of;  «nd  llicy  Had  likowUo  •  powor  of  dbviatin;;  from  thfl  atrict  rului  of 
Lftw  ill  lunttora  of  civil  pro|K»rty  upon  wlml|Ijoy  tliouglit  oquitablo  nnd  re^uo/H.. 
tbio  grouiidi.    In  doUjrmiiiiiijf  oriini^id  matton,  it  Wtt»  n«eeunry  that  not  fewer  ''^■ 
Ihun  mvm  of  tbo  ineinUjM  »hould  bl)  pronent  at  giving  tfio  jiidgnient,  but  not 
that  all  tli«  Mvon  tbutiid  b«  uiiniiiinom,  a  baru  innjurity  waa  •u£Bc4«nt.     In  civil  ' 
uuttura  fl»?o  nioinbor*  wore  iioecHnaty  to  innko  a  board,  and  a  bnro  ninjorUy  wnH 
luflldoht  to  support  Iho  ju.jgiuoiit.    Tlii»  «uprcino  Cour^  ^nt  onco  a  week  to  hear 
ind  delarniine  the»ivApjn-alii  throughout  the  wholoycar,  excepting  tUo  six  weeka 
Ttcatiota  Iwforo  moiilioiiiiu.i  in  the  months  of  Soptomber  and  October,  and  tho 
fortnight  at  Eastor.     And  whtm  it  Wan  «ocfM«ry\  or  tlio  partion  very  muoh  dcul.    '^ 
nd  it,  tboy^ would  hold  extfaordiunry  Bowiona  bcaideajboao  on  the  utusl  waektj 

i  ftpf 

tho  Cnnadinns  u 
expedition  in  th 
thoy  nra  under  ^f 
they  do  not  undobti) 


rtdily  n:hd  conrcnlently  justico  was  administered  to" 

I  Oovcrninoiit.     Tho  want  of  this  conMnicnco  and  , 

liu  ofCivil  Government,  tngethor  with Jne  ncceHiity 

u  tliC'ir  InwsuitD  in  tito  English  L^pua^'c,  which 

^'nro  Ihti  principid  ill  consequences  they  really  sutler  from  th« 

change  of  tho  Oovorniuciit  of  thij  I'rovlnco;  in  most  othor  respects  tbo  bulk- of 

thorn  arc  niuch  casiur  and  lm[.p.ier  than  ih«yyvere  in  the  tiiuo  uf.the  FrencJi 
Qovornment.  ■'".  ■■■■■■*■■:-'        »  :■■,-■  ■■.-:,:■■'■  - 

other  omc«r,  of  Ther«  wero  In  oach  of  tho  throe  .TurisdioUems 'of  Qu*l)oo.  Throe 
CrtMrrat  ''"^c""  "»••  Montreal,  bcsidtis  the  king's  Judges,  two  other  Law 
KegWdr.  Oflic'crs  of  consldorablo  importfliiiCo,  namely  a  Orefficr  or  Rc"l«ter» 
whdciilercd  all  tho  proceedings  of  tho  Cowtt  in  books  kept  for  that  purpose, 
KnB'«  Ateornrj-.  and  a  Procureur  du  Hoi  or  King's  Attorney,  who  instituted  and 
ctrriod  on  all  criminal  proaccutiohs  for  crimes  committed  within  tho  District  to 
which  be  belonged,  in  tlio  naino  and  behalf  of  tho  King,  just  as  tho  Attorney 
General  in  England  d6e«,  or  may  do,  in  nil  the  King's  Criminal  Courts,  and 
the  Master  of  tho  Crown  Ofllw)  does  in  the  King's  lioncji,  the  CIsrks  of  Assiie 
in  tho  Circuit  Courts  of  Oyer  and  'r<^>«jC||>)<l  tho  Clerks  of  the  Ppaco  at  tho 
&r^i^^n  Quarter  Sessions  of  tho  nlWf   He  likewise  had  the  flower  of  a 

•Tbritmhimto  ^''""*'  ■'"'"^  ^'*^^'''''^-  '"  '""''  "'  ''**'  Attorney  General  in  England 
» trial.         claims  to  have  in  nil  tho  inforior  sorjts  of  crimes  that  come  undef 

the  donomination  of  misdemeanours  I  moan  tho  power  of  informing  tho  Court 
I  of  the  eommiwion  of  a  crimc,j|indof  accusing  a  person  of  having  committed  it, 
I  »nd  putting  him  upon  his  trhd  for  it.  Thi*,nower*"waa  clearly  vested  in  the 
'  King's  Attorney  in  these  Courts,  and  in  no  Qifs  else,  and  extended  to  all  sort*^ 

of  crimes,  capital  as  well  as  others.    The  persons  who  were  first  acquainted 

with  the  commission  of  h  crimcfi- used  to  go  privately  to  this  officer,  and 
I  'by  their  knowledge  or  suspieions  Mboul  it  before  him.    These  persons  he  would 

"pl^iVuli"^  «x«rt«no  carefully  and  tako  their  infonnation down  in  writing; 
and  if  he  had  reason  to  suppose  that  certain  other  persons,  beside 
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pmoriilinif  •' 
therein. 


«am«-volHntefily  to^liim,  ktww  aoiiwthihg^the  Timttcrmx}i;8tioti 
1)6  hod  a  right  ta  send  foe  them 'and  oxauune  tUenr.     They  wore  i^tenift 
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«Kanuncd  separately,  and  not  as-  is  frequently  the  case  in  our  trials  in  England, 
in  the  prcjonce  arid  hearing  of  each  other.    If  after  all  the  projier  examinations 
taken  privately  in   this    manner,  .tlie    King's   Attorney  thought  there  was 
sufficient  ground  to  bring  the  accused  party  to  a  public  trial,  ho  informed  - 
the  Court  of  hia  proceedings  and  of  his  suspicions  of  such  a  person's  gnilt» 
founded  upon   the  examinations .  ho  had  taken,  and  prayed  the   process  of 
the  Court  to  apprehend  him,  which,  of  cjurso,  was  granto^l,  n^dipil^accused 
person  jt^flS  brought,to  his  trial,  which  was  public,  and  afterward^  if  Ikj  was 
found^g^ilty,  the  King's  Attorney  prayed  Judgment  and  execution  against  him" 
.If,  on  the  contrary  the  King's  Attorney  th^ghl  the  e*id«:n<e  ngain^'t  a  man  as  * 
tidce^  by  him  in;Uw  private  examinations  biforo  mentioned,  insufficient  to  bo  tl^ 
foundation  of  ^  ifrosecntion,  ho  wont  no  further  in  it,  "and  tho  accused  persofi 
was  never  apprehended  or  molested  about  it,  and  perhaps  might  never  hear  that    ;. 
\  Aii'y»nt(me  re-    ^»«  ^ad  been  been  accused.     Tliia  iftethod  of  proceeding  was  more 
ftSm  tSfmllSSit  favorable  to  innocent  persons  falsely  accused,  than  the  method  used 
^Moni.        in  England,  by  Avhich  a  person  chai-ged  upon  oath  by  one  witness* 
beforeXsingle  Justice  of  the  I'eiue  in  the  country,  (oftentimes  an  ignorant  and 
incapableperson  unacquainted  with  legal  ptoceodings,and  the  nature  of  evidence)  " 
must  bo  comnlitted  to  prison,  or  at  least  obliged  to  find  bail  for  his  jjppeavanci^ 
at  the  next  iCoUrtef^Gaol  delivery,  witlujut  so  fall  an  examination  of  nil  the 
evidence  against  him^  a|)d  a  discretionary  judgment  passed   upon  it  by  thd 
Magistrates,  which  may  tu>n\put  in  his  favour,  and  prevent  his  being  arrested 
or  troubled  about  the  matter,  arid  at  the  worst  can  only  cause  him  to  be  put 
upon  his  defence  in  a  fair  and  publicXial.     In  truth,  this  method  of  proceeding. 
is  of  much  the  same  'advantage  to  an  innocent  person  fulscly  accused,  as  the  Law 
of  England  would  bo,  if  felons,  or  otlror  crimirujjs,  or  persons  accused  of  being 
euch,  could  never  be  arrested  till  after  an  indictntent  fonnd  against  them  by  a 
Grand  Jury,  which  indeed  seem^.to  have  been  the  La^v^f  England  in  old  times, 
according  to  some  statutes  of  Edward  tho  Third  to  that  purpose,  though  of  late,  •. 
for  a  century  or  two  past.  Justices  of  the  Peace  have  been  either  authorized  or 
permitted  to  cause  men' to  bo  arrested  "P<*"  informations  before  themselves.    . 
Another  advantage  that  innocent  persons  falsely "jiccused  had  in  this  country, 
was  that  they  were  soon  brought  to  a  trial  in  which  they  might  publiely  clear 
themselves,  the  Court  sitting  t»iee  a  wc  k  for  criminal  as  well  as  civil  matters  ;• 
Vrhereas  in  Eiigkind,  a  man"  may  lie  eight  months  in  gaol  before  he  has  the 
same  opportunity.         •-  '  j- 

Hcwiis bound  to       It  was  the  duty  of  this  01H<;er  to  be  active  in  prosecuting  all    ^ 
tamr^TOnwrii-  ciim<jb  that  were  committed  in  hia  district,  and  if -any  crime 
iiic  all  crimes    ^passed  UHCxamined,  he  was  ffiiihy  of  a  misdemeanour  in  his  office. 

(Ii»t  were  com*     r "      "  '  »        /  .      .  t 

mittcd.         This  w^s  another  advantage  abov*  the  methods  of  prosecution      , 
used  in  England:  for  ithcre,  for  want  of  a  public  oOicer,  whose  particular  and 
express  duty  it  is  to  be  diligent  in  discovering  and^^^secuting  criminals,  a 
number  of  "robberies,  theflhi,  and  other  crtme»-ftr»-iteRHnittedr^tJHtt-i>w^wv«f— ^ 
enquired  into,  or  lieard  pf  in  any  Court  of  Justice,  which  certainly  contributes 
to  embolden  criminals  and  increase  their  nvimbor,  by  th6  chaaccs  it  gives  them  ,, 
«foflcDdin^  with  impuoitjr.     "7^^      _^_--^  __  -^--^--^ -^^--^^^^ 
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nodii|#t6«uo       It  VM  likewise  tliia  Officer's  duty,  to  sue  (or,  the  Kiiig*^  ciri) 

'  rights."'      rights  and  dues  of  every  kind,  arising  within  bis  district,  such  a» 

taxes,  fines  upon  the  alienation  of  land,  i-schcats  of  land  upon  the  vonimi^iiion 

of  certain  great  crimes,  or  tho  brcagh  of  the  conditions  of  temisre,  antf  tlio  like. 

And  for  the  tf  was  likewise  liis  duty  to  sue  for  the  rights  i»f  all  those  pi-rsons 

riglitu  of  persons  "       .  ,  »        .1  .1  •  «    1 

under  tlio  i>ro<    or  corporations  that  were  under  the  special    protoction  of  tlio 

Crown.  Crown,  such  as  orphans,  absent  persons,  and  Churches.  When- 
ever a  man  died  and  left  childivn  under  ag|^  the  King's  Attorney  was  to  'bo 
present  at  tin  assembly  of  the  relations  that  was  to  bo  held  ms  soon  as  possible, 
for  the  purp^  of  choosing  a  guardlln  to  take  care  of  tho  chiEdren,.  and  manage 
their  estate,  and  afterwards  give  them  an  account  of  their  raain»genient,  and  th» 
consent  of  the  King's  Attorney  was  necessary  to  conGrm  such)  an  election.  For 
having  lost  their  father,  the  children  were  under  the  speciaFi  protection -of  tho 
Absent  persons.  Crown.  Absent  persons  were  likewise  under  tlitesameprotectron^ 
Ob  account  of  their  inability,  by  j^son  of  that  circumstance;,  to  attend  to,  and 
support  their  own  interests;  nnd  upon  that  account  the  Kivng's  Attorney  WM 
authorized  to  take  care  of  tliclr  tffocts,  and  sue  for  their  rightrj^  ■-;■■' 
AniChMTiMB,^  And  Churches,  and  the  several  lands,  buildim^s,  )'cnts  and  dues' 
belonging  to  them,  wero,  on  account  of  their  great  public  utiiiity,  in  contributing 
to  the  8U|^or4;Ctf  rfeligion.'undttt  the  same  protection;  and  t!h«s.  King's  Attorney  . 
brought  suits  in  the  King's  name  to  maintain  or  recover  thenn.        „  *t 

Anditwnshis        iSlily  it  was  the  duty  of  the  King's  Attairney  to  cause  th* 
KiHRl^oXian!  King's  Ordinances,  and  likewise  those  of  the  s^upreme  Council,  to 
be  eiU£^  in  the 'llogi»tcr8,  or  records  of  tlio  Court  of  the  district 
to  wlrchho  belonged,  and  to  causrtheia  to  b«)  duly  publislied. 

three  Ivjjfig's  Attornics,  in  tho  three  separ»ite  Joirisdictionsi  of 
Quebec,  Tliree  llivcrs  and  Montreal,  Uiere  was  a  jilgher  officer 
of  the  saii^  kind  culknl,  the  King's  Attornl;jj  General,  WIio  did 
the  King's  business  in  t||e  Supccine  Council,  or  Court  of  Appeals,  a^'d  h| 
power  to  'superinteiid  the  couduct  of  the  three  King's  Atl  lomies^^and  U 
care  that  they  eii^rted  tlicmsclK  with  activity  in  their  rcfspective-  distric 
causing  the  King's  £dict»,  and  those  Of  the  Supreme  Co«nci')i,('who  seem  to  hav» 
been'  in  some  dcgrce,ifi  Legislative  body,  as  well  as  a  Court  oft'  Appeals)  (9  be  put 
in  o^ecutiorit  These  Edicts  and  Rcpttations  were  comrouniicated  by  thid  Officer 
to  the  King's  j^ttornies  Ih  tho  three  districts  for4bis  purjpose,  and  they  wei^ 
obliged  to  give  him  an  account  of  the  success*  and  effecits  of  them,  and  of 
their  own  I    deavours  towards  fanning' them  into  eiecotiom. 

To  these  four  Courts,  to  wit,  thu  Supremo  Coundl  or  Cioart  of  Appeal,  and 

the  Courts  of  ordinary  Jurisdiction  in  tlie  three  districts  of  Qoebec,  Three  Rivers 

'  Jtttiuienvt     ^^^  Montreal,  there  were  officers  called  Huimaitra,  that  is  Ushers^. 

BkUUOit.        Qp  Marshals,  or  Uailitl's,  to  carry  their  Jii4giDients  into  execution, 

aind  to  summon  parties',  servo  ordters  and  notices  upoa  thlm,.  aqd  give  the  Courts 


ecu  to  bu  duly 

registered  and 

publiiilicd. 

Besides  t 

Tho  King's  At- 
torney General, 


A,. 


t^    .    ^    . 


> 


"autBehtic  infotmntion  of  their  hnvitig  been  so  Rerr«3,  anMl  ingeneraTtb  do" 

all  the  ministerial  business  of  <  these  Courts.    And  as  has  been  observed,  there ' 

Or^tn.     \  wore  othor  officers  to  all  these  Court%  calle^'l&rv^iT*,  oir  Kegis* 

ten  to  keep  records  or'  racimirials  of  tjicir  proceedisgC 
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^       ;f^      wcro  tho  King's  regular  Law  Courts,  in  which  JuRtice  wm  administerecl 
\'  to  the  people  in  tho  King's  name.    But  besides  these  regular  Courts  ifhich 
•  JrwWBipoirurof  procct'ded  witli  form  arid  solemnity,  and  kept  memorials,  thqre 
■the  intondaut,    was 'a  very  high,  and  we  may  almost  say,  qtrliitiary  Jurisdiction 
vested  in  the  Intendant  of  tho  Pro^co,  by  virtue  of  the  first  pari  of  hid 
title  and  cominissipn,  to  wit,  the  words  Jntewlant  de  la  Justice.    This  was  a 
-  power  to  determine  matters  *f  trvil'' property  in  a  summary  wjiy,  und  without 
keeping  any  memorials  of  his  proceedings,  or  rather  without  being  obliged  lo 
do  so;  for  I  am  informed  that  when  lie  iglccided  any  matter  of  considerable  conr" 
pequence,  lie,  in  fact,  usually  did  direct  his  secretary  to  maketf  memorial  of  it. 
This  Jurisdiction  of  the  -Ihlendsn»t  was  not,  that  I  can  learn,  limited  to  contest* 
undei;  any  particular  value;  but  yet  it  was  sefdom  exercised  by  him  in  any  b,ut  i 
trifling  causes  that  would  hardly  bear  tho  expense  of  a  formal  litigjftion  in  tlje 
morf  regula/Conils  of  Justice ;  and  being  used  with  this  discretion,  this  summary 
Jurisdiction  of  the^ntc'ndant  was  found  to  bo  of  great  benefit  to  tho  people,  and 
frequently  ro8ort(5d  to  by  them.    This  Jurisdiction  related  only  to  civil  matters 
And^u'jh  small  injuries  as  were  considend  as  the  objecU  of  a  civil  prosecution 
fbr  -^dmo  kind  of  reparatioii,  such  as  abusive  language;  and  the  like.    Tho 
Intendant  med  often  to  exercise  this  suipmaiy  Jurisdiction  himself,  particularly ' 
yihan  He  haWned  t<tbe  a„man  of  an  active  and  beneficent  characler,  that  had 
no  aversion  to  taking  Ifoublo  when  he  could  be  of  service ;  as  was  the  case  with 
Mr.  Hpcquart,  w^o  was  Intendant  of  this  Trovinco' from  the  year  1731  to  tho 
/The  Igcndants   y«Rr  l'?48.     But  tho  Intendant  was  authorized  to  delegate  this 
l,JV.p#«ics.       authority  to  other  persons  by  commissions  in  writing  for  that 
purpose,  and  the  persons  so  appointed  by  him  to  exercise  this  judicial  authority 
were  caMed  his  vub-diUffues.     lie  might  nmke  as  many  of-4heso  Deputies    • 
as  he  thought  fit  ii»  all'  parts  of  the'  Province ;  bu£  he  usually  appointed 
,only  seven,  to  wit,  tw^  at  Quebec,  on6  at  three  Rivers,  two  at  Montreal,  one  at  ' 
Detroit,  and  one  at  ^fiL'hilimakinac,  which  two  latter  places  were  within  tfio 
Province  of  Canlida  under  the  French  Government,  though  they  lie  without 
the  Boundaries  of  the  present  Province  of  Quebec,  at  settled  by  tho  Kin«T'» 
'proclamation.        —  v.  ^Sk 

"J^^^  •^""?^?"  **f  ^'•«^$  Deputies  of  the  IntcSpt  was  limited;  though  that 
or  the  Intcn<MK!1timsclf  was,  not,  to  the  decision  of  contests  csncorning  sums  of 
money  not  exceeding  fifty  French  Hvres.  or  about  forty  shillii^gs  sterling;  and  they     ' 
likewise  determined  iittlo.coniplaintscpnyerning^  abusive  words*^ and  the  liko    ' 
small  fifiunces,  as  well  fi^^  Intendant  himself.    '     _•  *  •  ' 

The Courtsof        Besides^  these  .several  J, 
«ho  Boigniorivs.   nnd  in  which  iTiisticc  was  m 
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ctions  established . 
lislered  -j  tbe^i 


e  King, 


^-     ^^  . — ... -  —  "■■•BWHrf*«.  thoro 

were  in  almost  every  Seignory,'*SeigniorJal  jurisdictions,  in  whiclPP»tico  was, 
or  nii^ht  have  been  admiui^t(>red,  by  tho  authority  of  the  Seignio^,  or  1 
or  owners  of  the  Seigniories,  and  .by_^Judges';^pointed  by  the  said  Sei^n 
SeilBion,       These  Seigniors  were  i^rsons  ttf  whom  the  King  of  France  had 


conditions.and.  with  certain  reseryations,    Thb  principal  <^ndirton"  wjw,  that 
^they  should  cause  tH™  to  bo  cultivated  and  settled  witli  inhabitanta  as  soon  as  ; 

'■       /■      •■■     V-        :■         .'^if'"      '%■>,       ■■■'■■       ■.■■-  •■■'■'.■■-'■■■-■         :     J>,'^    ■"    ;  ■,'■     ■.r--      ' 

.■J        I  »  .::':  -?  I"      ■    ■    .    .    ..  >,:;,,...  .....  i;i-,  .      .     .     '  .  ,        -  " .  .,   .  .  •  . .    -  ■  ;   1 


/    ( 


/. 


f-'' 


—  >  » 


m 


',■>*" 


4*  • 


/. 


I».    .,'■ 


Y-.' 


te^i.'^JJlS  r^''"'''    ^"''/'^'^  *'""^'«^  t^«y  woro  Impowored  to  make 

Uo  hoTW  ^'»<lor-grftnt»of  parts  df  these  lands  or  Seigniories,  so  grahted  to 

e»«o«v....      eh^^  to  otlior  j^crsons,  to  bo  holden  by  sucli  undcr-grantees  and 

their  hers  for  ovefXof  tbem  the  said  gUtors  or  Seigniors,  or  Kin.»'»  grantees, 

OhllMtlon  -...1   .1^:.  1.-:-        A      ,   ..  =     i^ 

then 

•Uf 


;?Vrm"C  ?      T'  •    ^""^  tJ'«y  wore  not  only  cinpo^vorod  to  inako 

MoT^n.  ""'"f,"^,^"  g'^^ts,  but  obliged  to  make  theni  to  such  persons  as 


pants  to  iKTuoni         1 1    V  i    i-      .  o— >"■"»».«  unjiii  lo  uiioii  persons  as 

that  Appfilnl  for   ^^o"'"  "l^'ly  for  t»'oni,  and  this  at  the  very  low  rent  of  two  French 

Rngto  hold  of  hunseirw^re  cf[l  dcs  S'ei.neurics,  or  Seignories,  ^d  thlLr. 

m11  Zo  fw«'^  which  indeed  oceans  no  .nore  thah  Ws,  ot  ^ 

.      toT«  ^  r  •    T""  '^  *''"  ''"^-    ^"'^  '^'  '''"^'''  g""^«d  by  these  Sei.^n Ui         •■ 
to  the  ,nfenor  tenants,  or  freeholders,  were  called  simply  de,  icrres  orW   -   ' 
c.»c«p  that  is  1^^^^^ 

m^nor,  "^„  tel  ayatt  une  belle  tcrre,  ou  une  belle  eoncession,  dans  une  tell 

rill  '-  '  '""  ■^^^K  t 

.       ^"a.o";;^.'"'        ^yj^^^'  ^'f  »«n<l  thus  granted  by  the  King  to  the  Seigniors, 

'      were/of  very  ««equal  extent,  but  were  seldom  less  than  two 

leagnes,  or  six  ^nglish  miles  square,  and  often  a  great  deal   .uore.     For 

side  of  the  R,y^  Su  Lawrence,  which  is  usually  called  the  Seigniory  of  Pointo  ' 

L^vy,  and  wh,|h  now  belongs  to  General  Murray,  is  six  leagues  or  eighren 
n« les  square,  aid  consequently  contains  no  less  than  324  squl-e  miles,lh   h  ' 

£  tv  oTrT  ;':-•' W'"'"'T^'°  """y  ''  "'«  C**""''"'  '"  Wales  or^he 
t/ounty  of  Rutland  m  England.    /  ♦ 

^t^ol^""^  ^"  rf  "^  l^'^Srants  of  land  to  the  Seigniors  the  kmg  makes 

^.  A^*  moyennc  el  basse  jus Uce  ;"„  by  virtue  of  which  the  Seigniors  have  a  ri^ht 
to  adm.mster  just.ce  ,„j  the  Seigniories  so  grjrfit^d  tho»»  according  to  those 
three  kind,, of  junsdicuin,  known  by  those  names,  of  the  high,  middle  and  . 
Jow  Justice,  of  wh.cli  I  have  received  the  following  account. 
Ha«toJ,«t.ce.       i^"  A««p«.t//<;r,  or  the  highest  of  the*  jurisdictions,  co^^^^^^^ 

!",      r^"'t  ""r"'  '"*"'"  °^  ^^«  ^"S''^«t  nature,  that  werb  punished  - 
P^l^fMi^^^^^^      '''*^  ^^  '™^"    "^"  doyenne  Justice  was  a  right  to  dete^ 
■'^'li^,  WL  "''^"*''  *'"'"^''  *''"*^'*^  "«t  «fl^t  "'fe  or  Jirab,  but  were 
pnnish^h^  bylnijor  imprisonment,  or  such  as  in  the  English  Law  are  termed       ' 
|a«,  ,u^«.    niisdemdagouBpi;  ^  Vf^  basse  4ustke,  was  a  right  to  determine    -^ 
onlf  evil  actions,  ?r  ^tters'VVone^W^vOry  trifling  offences,  such  as 
^usive  language,  oT.other  suilMiyfe  «,  ^o  tinder  the  denomination  of 
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V 


h  peiit  erlmtntt,  yrriWi  mndoa  Jlurdclnsa  of  crimes  still  lower  tliAn  (Kmo  ^ 
,  *Jl*^l;,^'t®J''?  objects  of  tbo  mofjennt^  J^uitiee.    However,  it  is  not  neccasdry 
to  Mccrtftin.witli  any  nicety  tlio  bQiitulnrics  of  these  tlirco  jurisdiotioiiH,  bacnuso 
U  was  a  tnnxiin  rf^nt  bo  tlint  bad  tlw  haute  Justice  liad  nJHo,  of  course,  iho 
oUicr  Iwo  i  niid  in  tliis  country  nlinost  nil  tbo  Soigbiors  tbirt  bnd,  any  one  of 
these  jlirjuitlctions,  bad  tbciu  all  tlirco  by  tlw  express  words  a^ovo  recited,  avee  '. 
io»iv»'*mMuA' Jiftute,  Moijrnne ^^bas8e  Jmtiet.    Tboro  wore,  Hftwever,  a  fow, 
jrurisdiifTioiii.     SoigJiiorifis  jifranlcil  witbout  any  of  this  judicial  autbority,  in 
wbieb°tnii,o<,tbe  inbnbftnnts  of- 4ba  Sctgniory  wore  obliged  'to  resort  to  the' 
Kiiigts  Judge  or  Liculpn.int  General  of  tbo  district  in  wbicb  they  lived  upon 
every  occasion  of  litigation.    Such  forjnslanco  was  tbo  Seigniory  of  the  Satilt 
rf«  iS^  ZoMJ>,  between  tliflorapida  of  St;  Lewis,  and  the  Itivor^du  Loup,  which 
wa^granted  to  the  Jesuits  of  .Citnudii  in  trust  for  tbo  occupation  and  benefit  of 
the  Iroquois  It^dians,  whom  they  undertook  to  convert  to  tbo  Cliristian  Reli-^ 
gion,  and  settled  upon  thrtt  Seigniory. 

Judge  of  the    '     Those  Seigniors  who  bad  these  jurisdictions  (as  most   of  the     - 
Beigniorvco^irt.  Scij^nfoj^  in  this  counlry  ba.l.)  were"  obliged  according  to  tbo- 
•  Blriclness  of  the  Law,  to  koop  a  judge  to  sit  in  their  Seij^nioriat  Court*  and 
decide  the  causes  that  were  brought  there,  ^yhether  criminal  or  civil;   and 
Attonirv  or"tho    they  ought  likewise  to  have  kept  an  Attorney  to  sue  for  their 
n»cat  Auorfwy.- jights  and  to  prosecute  in  their  names  for  criiiiei*  conmiitlcd 
within  the  Seigniory  in  tho  said-  Seigniorial  Court;  jiist  to^^lhc  Kingis  Attorney  . 
did  in  IbcL  King's  name  for  the  same  caiisos  in  tbo  Kirijr  Courts.    This  Soig- ' 
On;ffler'ot      "'°"''*  AttoVney  >^s calltil  a  ProcureuV  Fiscal.  '  T^m  was  likewise 
KcBiHte*        a  G'rf^icr  or.UCgistor,  to  tlicso  Courts,  to   HHWomorials  of 
"  Uuhtler.       their  proceedings,  anil  a  hiiissior  or  , bailiff  to^v/«ummonses 
'«nd  execute  tbo  other  pro<esse8  awarded  by  thoin?     And  there  ought  likewise 
PriaoiiofUia     to  havo'been  n  prison  upon 'tbd -Seigniory  for  ^the  reception  of 
Sclgi.iory.       ^jj^  person*  adjudged  by  the  Court  to  that  punishment.     But 
M  these  things  were  attended  with  e*i)Onso  to  the  Lords,  they  often  neglected 
this  jurtsdiction,  and  bad  mil  her  judge  nor  Fiscal  Attorney  upon  their  Seig- 
niories.    It  was  only  in  the  rich  and  populous  and  well  settled  Seigniories  »l»at 
theso  officers  were  to  be  met  with. 
"  '  '^^^  these  Lord's  Courts  may  well  ^'"jjHJJimr^  to  have  been 

i^jrongly  biassed  in  favour  ot'  the  Lords  whenever  th'^H^ped.  to  have  any 
disputes  with  any  x>f  the  frfoholders,  and  tbfcrelbro,  were  very  improper  persons 
for  the  decision  of, such  disputes.  iJut  in  other  cases,  wliero  tho  lord's  interest 
was  not  concernotl,  it  piust  jirobably  have  been  a  fcry  convenient  circumstance 
t6  the  inhabit.ints  of  tho  Seigniory  in  their  little  disputes  with  one  another,  to- 
be  able  to  get  them  decided  so  speedily  and  at  so  cheap  a  rate  as  they  wore  in 
.  these  Courts,  without  jstif  ring  from  th<^  bounds' of  their  Seignoiy.  It  must  have 
saved  them  not  only  much  expense  but  likewise  a  j^eat  deal  of  time  and  l.-iliour^  >.' 
Apprnliifrom     J^u*  tl'"*  thcy,inight  in  no  case,  be  left  subject"  to  the  oppression 
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"rt^iSth^"  °^  their  Lords,  thcyhad  a  right  or  appattirgfronrtWsCgurTof 
King'.  Courts,^  tho  Seigniory  to  the  King's  Court  of  the  district  in' which  Ihe  _^ 
Seigniory  Jay.    This  appeal  lay  in  aft  civil  cases,  whatsoever,  howere^  sraaQ 
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the  •urn  In  diapn^Rht  bo,  and  an  well  in  >uiu  lelwoon  <^!,older  nnil  Am- 
bolder,  »»  between  tl.o  Seignior  nnd  a  fr..ehol<ler ;  and  It  »lwav«  I«y  in  nil  criminal 
proHecutionn  tl.nt  nftccied  .  crioiinnl'i  life  or  jimb,  lor  uo  execution  eouKl  Ik,  h^ . 
oUny  sentence  «gni„,t  the  crIminHl  wlthewt  a  revision  And  conflrinntion  of  it  hr 
the  Supreme  Council  of  the  Province,  even  though  the  criminal  himself  did  not 
ai.iK.nl  from  .t    Iho  King',  Attorney  Oenerul  nlway.  of  course  removed  it  befo,^ 
the  Supreme  Council,  to  bo  there  connidered  by  that  highest  Coi.rt  with  imp«r. 
t  ftl.ty  and  attont.o,,,  and  either  contirmcd  or  ,,un«h<.d  an  the  rales  of  Uw  and  ' 
the  c,rcun.st«nces  of  the  case  required ;  so  that  the  danger  tocher  liberty  of  tho 
luhnbitants  from  thone  high  Seigniorial  jurl«Jictions  was  not  so  gr^at  a,  n.iaht  / 
•t  first  be  apprefcendcd.     On  the  aontrary  restrained  and  corrected  as  tlToy  ' 
were,  by  these  appeals  a.irsomo  other  useful  litnitations,  they  n.ight  probably 
be  :fery  useful  iniititutions.  _,  ,  - 
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5^"^-^      T''^  ''^"'^•*  **^  ''"*"«  J«'5'Hli«tf«'-.  called  the  hamjutUee,  seem. 
dr.!f;on;',^!.il';'h"^  J«  '"«*•«  ^^^^  the  san,e  with  that  of  the  Lord  of  a  Manor  in  Kntf-   ' 
aMfc^^^"•':  '"  '"■«  Court-Haron^or  Manor  Co»rt;   far  actions  of  debt    " 
l««n«u„a       might,  and  may  to  thi,  day.  be  brought  in  those.Courts-Uaron  by    ^ 
one  froeholdcr  of  a  Manor  against  another  for  sums  notexooedingforty  shilling; 
hough,  by  reason  of  their  not  having  power  to  enfi.rce  tf.clr  judgments  by  U.o    . 
high  method  of  takm^iho  debtor's  body  in  e^c^ntiol..  (which  w„,  granted  by 
^       partienlar  Statutes,  contrary  to  tho  spi.it  of  the  old  Con.mon  Law,  to  the  Kin/s 

i"  ?r   ,^"^V7  '"^  'T^:  "'"  ^''^'"''''  '"'"'''•  "^  »^  ««"  '""  R«0'>«  to  raise  L     . 
4|     debt  adjudged,  but  n.erely  to  seize  them  and  keep  them  till  tho  debt  was  paid. 

,  and  by  reason  of  son.o  otlwir  inconrenient  circumstances  attending  then.,  these 
Baronial  jurisd.ct.ons  are  wldoni  applied  to.     However,  thev  have  still  one  very 
^         consulerablo  mark  of  dignity  belonging  to  them,  which  is,  "that  the  highest  and 
t  *  ""*?*  tinivortant  e.v,l  action  tluft  is  known  in  the  English  Law,  to  wit,  a  writ  of 
right  to  decide  finally  and  unchangeably  tho  right  of  «  man  to  his  freehold  land. 
>niay  and  ought  regularly  to  be  brought  in  Hifse  Courts,  and  cannot,  as  I  appre- 
^    bend,  even  at  this  day,  bo  brought  any  where  else,  not  eVen  in  the  Kind's  hiffh- 
WtCourt  of  Civil  jnriHliction,  the  Court  of  Commdn  IMeas,  without  «n°  express 
release  from  tho  Lord  ef  whom  tho  land  in  dispute  isholden.  of  his  right  of  hav- 
ing it  decided  ^n  hia  own  Court-Haron.  ^  _,  .__._^  :     1 
In  these  Seigniori.il  JHrisdj^-q|||,-c  Seigniors  used  to  sue  for 
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Sj'iEl;::!.^  ^''«'^  n"«t  rem  and  other  imeiB  tho  freeholders  were  con- 


Reatrlrtlon*  of 
thonnoKimiKMcU 

rUlJurlsak-tio..  demned  to  pay  them  within  a  reasonahle  time,  under  the  penalty 
of  bemg  fined  to  the  Lord's  u«, ;  but  the  fine  imposed  npon  these  occasions  could 
never -xceed  three  French  livres  or  half-a-crown  sterling.  The  fines  to  which 
these  Courts  condemned  oft<.nders  for  v*ry  small  off-ences,  such  as  abusive  lan- 
gungo,  and  the  other  particdars,  that  constituted  the  petit  criminel,  were  likewise  ' 
limited  to  the  very  n.oderate  sum'of  seven  French  sous  and  a  half,  or  thwe 
penc^  three  farthings  sterling.  ^ 

tfefrrl^tiliZ   ■l_?"i''  ^^'^Trl- •'I'^'j"*  powers  of  tlie  jeigniors.  which  seCm  to 
rtiiUiiriialel  ^°*  ^F**^^ '°  '^•wer-objcoTionslhantTie  powers  of  detcrminin"-  manV 
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lhiri|g  in  a  summary  method  vested  in  the  Justices  of  the^Peace 
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In  Engli^nd.  For  thcjr  gate  th«m  Icm  opportunity  of  voxinpf  ond  (l|)prcuin 
poople,  and  tho  J^nnna  in  whom  th«Jr  wore  voiled  woro  tlioKO  wlio*«  intormi 
waa,  oot  to  .rex  nnd  opprvaa  litem,  liut  to  nmko  them  cnay  aad  ronlontcd  in 
their  iiituati<>n,  that  llioy^tni^lit  apply  thoninoivoa  clK^rfujIy  to  tho  cultivation  of 
tH«ir.1nndM,  and  regularly  pay  (hem  thoir  qiiit  ronta  arid  other  duo*,  wheroaa  it 
happcna  nut  unfrcquently  in  England  tliat  tho  Ju*ti(!oa  of  tho  Pcnco  bavo  tittl* 
or  no  common  intort-Nt  with  thu  popio  in  their  noighbourhood,  over  whom  (heir 
authority  ia  cxcrcinod.  In  ahort^  ('><^"o  Seijp;uiorial  Jurisdictiona 
aeom  to  ImVo  contributed  to  thrt>«  Hvy.  ui«ni)  enda ;  tirnt,  to  hav* 
tfTordod  thfl;freehordo|:a  or  (.'onunoiially  uf  tho  country  a  cofiv«niont  opportunity 
of  obtaining  juatico  in  the  rmull  difputcathat  arcme  among  tliemtclvcA,  ht  thoIr 
own  fiomea,  without  tho  burthonMomo  ex|)«n*e  both  ol^  tiwo  and  money  that 
muat  nece«itarily  follow  their  attepdmico  ufkon  romote  JuiiaJiutiona';  and  aocondlj, 

,  16  b«v«  atrorded  tK«  8«tg»ioni  ft  convroient  opiiortitnity  of  ent'ordni;  tho  pij^ 
mcnt  of  tlielr  quit. ronta,  nihd  other  dnca  which  are  »o,  extreniisly  ».mall  (pcrhnpi 
not  al^vo  flvo  or  tiin  shiljiiigi  atcrling  from  each 'man,)  that  they  would  not 
boar  being  auod  for  in  Any  "otlior  Court ;  and  lastly,  to  have  preaerved  a  rcaaona- 
blo  0.nd  moderate  aubordination  of  tlyo^  frceholdcrH  to  thoir  ro«poctive  Soigniora, 
productivo  of  rca|M!ct  on  tho  one  nido,  nnd  afAjction  on  tho  other,  aiid  which  ia 
extrMnoly  coneonnnt  to  Uto  conatitution  uf  cvory  apvcies  of  monarchical  Govern' 
racnt,  and  perhn{)8  even  to  that  of  n  well  regulated  coinmonwcaUh,  as  tending 

'to  the  Bupjport  oj^  tho  dlQureut  ranks  of  .inon  cstMbli«>hcd  in  the  atato  without 
encroachlng^  U)K»n  uach  other,  n'hd'  thereby  t?6ntributing  in  a  high  degree  to  tho 
maintenance  of  the  public  tran<{ii11ily.  The  levelling  spirit,  which  is  the  effect 
of  a  total  want  o/jliatinction  bf  rauk^  in  the  i^tate,  or  of  a  confusion  of  them, 

'after  they  hav$  onib  boon  introduced,  luia  a  natql-al  tondeticy  to  produce  envy, 
avarioo,  luxury,  and  liiction,  aud  all  tho  u(i»ory  both  public  and  priyalo  that 
accomparios  thofn, '  Tho  formor.of  these  onuses, seems  at  this  present  tiino  to 
produce  Uieso  unhappy  consequences  irf  t1»«  Kwglish  plantntiona  in  l!^ortU  America, 
jind  tho  latter  in  Gront  Itritain  itselfv    •        '  '  * '         ^ 

Pecuniary  sd'-        tlHJSO  Stfi 
vaiitaiCftstti-iMl-  .1 

liig  thow  Hfiij.  pecuniary  ad ^ 
timia.  •   jjfirsona  convicted  in  them  of  smatlotrencCT,  and  tho  escheats  of  tUa 

landt  and  goods  of  tUch  |)erson8Avitliiil  tho  Seigniories  aa  died  withsut  hoiri  r 
and  intestate ;  wlncnicsiilu'atft  bcldngod  to.tho  king,  where  the  Seignior  had  not 
Ihis  jurisdiction  by  lii*  origirfal  grni»i,and  ahto  where;  ilhougli  it  wa*  granted  to  - 
him,  he  neglected  to  pay  a  judge  to  exercise  it.  -For  thcsti  escheats  and  other 
casual  iitjiM,  ariftihg  in  tho  Seigniory  were  considered  as  &  compensatibn  to 
tbo  i^i^^^-^r  his  trouble  hnd  expense  in  holding  his  Courts,  and  a  return 
for  tnAboniofit  the  deceased  possessor  had  received  in  ids  life  time  fromJhe 
admin  stratioA  of  justico  in  thcin  ;  and  it  was  u'poh  this  principlovthat  where  the 
Seignior  either  had  not  this  jurisdrctiuii,  or  neglected  to  exercise  it,  so  that  the  in* 
habitants  of  tho  seigniory  wero  obliged  to  rctjiort  to  the  king's 'courts  to  obtidn  ^^ 
justjcg^heae  profitg  belonged  to  the  king. ,  "  .   v  ^ 


gniorial  JurJu^dietJona,  ijr^e  accompanied  with  aotriQ 
Ivantagcs  to  the  Seigniors,  fiuch  as  tho  fin«?»  paid  by 
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'    ic.M.f  t  Ik.      II  follows  tlicreforo,  Hint  it  would  bo/an  net  of  positive  iiijiwtico 
!nl"uI.T.rP'v»y  to  tlio  S-iccnio™  to  deprive  tliCm  at  oncb  of  tlicso  judicial  jirivilvu'.:* 
*iiI'';"u-;;.:t"'»    ^.i,iel,  were  thus  nccpinpatiied  witU  pecuniary /advantages,  wiiUout 
'■"';,Ti'i»V.r"     giving  them  sonlp  compcusatiou  for  tbcni,  as  much  as  it  wo-\il.l  ).o 
t<.  d.pirt'c  ll.oin  of  "their  quit  ^cuts,  or,ellior  dues,  that  ooHstitute  the  i.^^rii,  i-ait 
of  their  property.    It  Rcems  to  bo  both  a  juster  and  nw.'c  pnid^;  HKlhod  of 
IroUin"  thorn,  to  permit  thein  to  enjoy  and  exercise  this'as  w#|&,iheir  other 
privih'os,  rrenbly  to  the  tenor  of  fl.eir  grahts,  and  the  lawful  atfil  ac^iiM^nu d 
i.mstrucli.).rof  them,  i.i  tht  country ;  and  if  upon  trial,  any  part  of.  thi^  juris- 
^^idijif  is  fomd  to  bjj  cither  oppressive  and^nticious  t^  the  people  Ordaigcr-.   -^    i 
ou^  t6  the  weltare  of  Great  Brilain,  such  part  ma^  bo  tn>n  «^vay  cithcr,T.y  .^<i 
Act  of  Vnrliame^t,  or  (if  the  power  of  the  ^overiibr  and  Cowieilissuflicici^r        ^ 
fiu.h  purpose,)  by  an  ordinance  i-f  the  Governed  and  Cmnfcil ;  and  a  Mitibh     .  •     . 
CompeuMition  m;.y  be  inade  by^the  same  authority  to  the  Seigniors^r  t)(c  los^„       -^ 
of  it  if  such  loss  is  attended  with  any  pecuniary  dettinrent  to  theiio.fls  Ayivs  done    -, 
in  S<.,tland  with  respect  to  the  heritable  jurisdictions  soun  after  the  supprc^Jtm : 
H,f  tlnrrvlM-llion  in>17  16,  .If  the,loss  ofthclpart  of  their  jurisdictions,  pat  Uiall 
U  sotakih  fionUh.iu  is  attended  with  no  pecuniary  dctviineut,  no  ccuuivUs^i- 
liWii  li-'d  be  givi-n  th'eni.  •  «^ 
Tlicsij  Seigniories'  though  very  largo  in  extent,  yet  produce  ii 
very  small   annual  income  , to  their  owners.     Thvic  ar^  in  the  '  ^ 
whole  country  128  of  them,  which  produ.-c  one  with  an«^tber,  less  than  sixty 
j,om.ds  sterling  rv.y*;:ir,  so  thutnhc  Seigniors  of  U.is  Country  who  arc  pr.;iierlj-^     _ 
'  the  gentrv  of  it„aro  what  in  England  wo  shouW  call  very  little  gentl.MnviJv         -^ 
One'lini^Vh -ij^eecj^pr  wealthy  Commoner  is  richer  than  all  of  them  put  toge- 
ther.    lioWer,  the  value  of  theS9  Seigniories  is  aailyincreasmg  as  the  nundA'r 

"  6(  inhabitatUsiscttlcd  on  them  inwcases.     WJien  they  are  fully  peopl^jl,  I  coiyoc-     .    ■^. 
lure  th:»l|s^i<ywill  bo  worA  one  willf  another,  two  hundred  pounds  sterling  ^  ,      . 

Ti..- frrViioiiW      The  frcetioldcr^  or,  peasant?,  wbd  have  had  l.-inds  grW«d  th6in 

.,;r:,\usVt'imui    by  the  Seigniorscannot  make  under  grants  of  them,  oi-  of  a.\v,part     . 

J".l:.:;:^r'  of  them,  to  other  i^antces.-to  hold  of  themselves ;  biit|  they  arc      ,     , 

;dis[»oseU  to-imt  with  tkm  they  must  sell  th^j  outright,  so  that  the  pun  l.a>cr  -  '■ 

shall  stand  in  Hieir.  plac#ith  resi)cct  tb  the'  Seignior,  and  bocpmc  his-mutw.-    ^ 

dialetenafit;  but  they  fl^  not  obliged  to  ^elUhow;liole  of  rtieir  rands  as  once,    . 

Uiov  ii^iy  sell  any  part  of  them  in  this  inlmner,  and, keep  the  rest  thcmsHvefi. 
JJy'thM  restraint  upon  the ^easan's  from  granting  away  their laydato  be  htrtden    , 
"-:^  ih.'«*selves,it  iS*evidcnt  that  there  never  can  be  more  than >twoftlass^ot^„ 
•     '■  fnndholdci^iu  the  rrovince,  to  wit,  tiie  SeigniorsANrho  hold  immcdnifely  ot  thQ 
:•%        Kng,.anil  th^  miikws  or  peasants,  who  hold  of  tiie  ^ig^jors ;  whloWn;!.  s , 
the  confusion  and  iiiultiplieitV  of  rights,  dues  apd  s<>rvi?cs,  that.AVOidtot""^'y 
;■        arise  from  a  ni?hib(ij'  of  intocdiate  Lords  between  ^ho  King,  ai«l«n»e  i^swdjv 

•    °     who  occupies  tho  laiiU.  -  .        ••  ■»  ,.  Vi      ..C  ^^x  ' 

Thol»wofi.,l.e.      ihe  Seigniors  are  property  the  gentry  ^of  ibis  GounUy,  ami  ^ 
\     ^g{;:;;iirti^    tlu»iiRuu.g.>ytbo^litTi^i-nrrnimtedim^^^^ 
"         accordingly,  aio^w;t,finherit/mcei«^iesefeh^^^  fsom  that  ^  llf^v. 
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th«.  that  18  to  mainlam  J.im  in  the' very  same  condition  with  l.U  f  /i  1 

i     •  1     •>         •  Jr""o'-'   ^-'MJUren,  oil   this  account,  aiirl  wiflmnf     ' 

^ing  such  au  «„ba,^o  upon  th,  hop.,  and  views  pf,ftU„.o  adve  U^."!  ^^  : 

frfl^"   '  H  t''-'^^''^''^^ ''  -uid*6%hIydiscouragi  "Vdi^^ 

"Xiiair       '^''«  F»^^'"t'«  J'»^  arc  eg^aHy^divided  amongst  all  his  clulUren,  •  • 

.,Sf  Z^    J^Tf  both  tlu,  Soigniolfes  oc  peasant's  lahds  xvere  IfJible'to  C  ^ 
a^^tt   -^P-^^'"}'  -W.l.#  a„ia*g  tl.fe  cb-heirs  of  the  last,  ,V..-ss6r 
"    ^'-•"^•■"^^to  tli>^«o  diflWout  rules  of  paHition  that  iLi-een  ' 
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inheritance 


•f  „-     n  f'""^'^'2 '  >"t '^"'"^^'"^''*''^"  ^««  «ot  absblutely  without  Uounds  • 
^theel<kstsor^^e^lde.t_brundiof,thoong^ 

re  Otthe  Se.g.u.ry\,t  Uian  U^.Ma.ior  House  and^round  olo^o  'nAjJiuir,<^ 
andbgngmg  to  U. cal^.l,  thOof .«  ckapon  or.^on>l„go,  tl^  would  novo; 
to!frh  't1"'  t  ;  ^"^'^''"^'''/'^'-^^-''-l-dozpn  children,  his  eldest  .son-    • 
'  Zf^^"  /  n        r  ^'^''.'V«""-''f  ^»-  Seigniory.    A..d  witli^espoct  to  rW- 
peasants  lands,  tlie  rulo  was,that  no  ni/tn  might  build  a  trolling  hl^^ 
himself  upon  a  p.eco  of  land  that  co«tain6'd  l.ss,  than  ^tv  8«,>e«ff..ial  i^vnch 
arpp„^s,or  about  50  hngli.h  acr.s.     If  n  peasant  that  poL(ised  such  a  ^.^  pA,' 
hind  died  and  left  sevotal  children,  |I^  land  was  not^^fdivid^l  an.u,.^  them    . 
Hwastobo  .sold,and  the  inon<|^  plu^duced  %  th«  salewas  tp1.o:o.M,aIly-ai; 
irided  amony  th„».    Ifow^vor  it  \v,^  n-,v'  f;,  H,,  Mc.i  b.(;i|. J,  i."  i„.  »ns  nuiy 
eno^h,  to  buy  out  his  toothers  share  j  or  if  he  could  not,  then  louhek-cond' 
brother  (o  «vXJ  ih^^mof^dob^f^ ;  and  if  he  could  n.t,  then  for  th«- Uiird,      ; 
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and  80-  on,-  nnd  it  was  only  in  tho  cas6  of  rojiisal  or  inability  of  them  ali  to  . 
P9y  tbo  otiiors  tUe  vnliio  of  their  shares,  that  tho  land  was  sol^l  out  of  the  fi\uii1y. 
,.  Convey!inces  of  lautl,  marriage  contracts,  bonds  foVtho  payment 

of  nionoj(,  deeds  of  partnershipjpB^Mh"  a  wordv  writleh  ngrcomciits 
of  nil  kinds,  wgrd  usually  matlp  in  tliis  Counq-y  by  a  set  of  publifrofficerHcallod 
Notaries,  instead  of  bcintj  made,  R»)n  England^  by  Attorney*  or  Barristers  at  law» 
or  monfty  scriveners,  or  other  persons  not  partloidarly  appointed  by  public  au-' 
thorlty'for  that  purpose..    Private  persons  miglit  inde.ed  make  them,  but  thoi 

'validity4|f  tho  instruments  so  mado  was  much  infetior  to  that  of  those  which 
Vr^re  mado  by  th<r  nuth*rized  notaries.    These  oiBcci-s  were  for  the  most  part 

"  appointed  by  the  KllTg's  authority,  by  commissions  given  them  by  tho  Tntendaiit, 
witli  powQf  to  exercise  their  profession  within  a  certain  distract  oidy,  and  not 
tl»i»U]^out -the  whole  province. 

"V  ■  A,ndas  tl.e  King  hatHJie  power  of  appointing  Notaries  to^ct  in  any  District- 

,  of  the  Pro\*iiico  he  tlic/fi^ht  flt,  ant^if  he  h'ad  so  plemud,  t"tS>  act  throughout, thO" 
whofe  I'rovince,  so  the  Seigiiiors"4iad  a  right  to  appoint  each  of  them  a  Notary 
tcjffie^  within  hi>i  own  St'i^niory-  Tli^  J:Jg>iarit's  ap|>ointed  by  the  King^wero 
c^lio*^  Xotarics  lloyal,  sftid  th<ft&  apjjpintod  by  the  Seigniors  were  called  Seig- 

' '  nio:'i.il  Not.uios'.^  »"'     "  '' \^--'---\  '  \  ■''■^ '■'''■'--.'''''_'''''''-•  ' 

TU«so  public  olllccMs  had  not  only  a  X'sl'ti  ^o^mJiko  all  written  coiitraots 
within    I  he   Jiifiits   pro.-criliod   by   their  .'CoiVMnissrcns,   but   h,ad  likewise   llio 
custody  of  all  originn!  instrii'rnentswhicb  they  had  been  employed  tq  draw;. 
a«d  from  tl.is  iatter  part  of  tU(#,  bi|Riuess  the/ were  called   GaMeaoks,  or 

,  ^ftpfcrs  of  wisitten  ountrttcts,  as  weTlas  Notaries,  their  full  title  being  KohirtH  tt 
i^mdemtes;  llitse  original  instruments  wore  executed  by  the  coiitracling 
parties  by  Rignin<r  thwr  najnes,  if  they  could  w;ritOrOr  othfrwise  by  putting  their 
marks  to  them  iu  the  pw'sence  of  two  Notaries,  vvhieh"last  method  wag  the  most 
.common,  a"*  the  »jenerafity  of  the  people  in  this  country  are  in  sucWi  state  of 
ignorawe  that  twcy  -can  neither  write  nor  i;cad.  These"  original  instruments 
remained  always  in™the  Notary's  study  as  in  an  otiie«  of  Record,  to  be  there 
recurred  to,  ipspecteni  and  exaranieci  by  those  who  had  any  concern  in  then),  as 

,  olien  as  thoro.w«s  aecasitan,  butrougiit  never  to  have  been  removed  from  his 
fttstody.     The  Notarr  usem  to  give  each  of  the  contracting  parties,  nn  attested 
€«^y  of  the  instrument  they  had  exejrateid,  signed  by  the  N(«ai^-'s  own  handj. 
and  if  any  other  pcrsoi)  had  occasion  for  such  a  copy,  the  Notary  mig^i^^vo 
liini  i&Be,  iwd  these  attetded  copies  w^lW  of  as  rni;ch  authenticity  and'validity  in 

*4ill  Cmfjm  «»f  #tistice  m^he  original  instruments  themselves,  b^ing  alloweni  to  JJcsj 
•MiMillis  «vi^cnce  <A  the  «ontent^  of.  tltose  instruments  ju^t^s  office  copies  „o| 
NKftrd«  are  received  lo  Courts  .of- Justice  in  Ei^gland  as  ^luth^ptit  evidj.nt?  ot^ 
^  Contents' of shfh  Records/  When  a  fTotary.  died-,  the  l!Fit6ild8pt|lsed  toorderT 
.att  rtw  iastraments  found  in  his  study  t*  be  dpUv^er^d  t&  some  otltef  ^oWy  M 
gootl  rei^rtutfSn  in  the,  s.unfj  listrtit  ^njf  jrs'great  i i«ifi<lenco  wj(!»^'iihKf (1  in 
these  officers,  grfat  care  was  taken  to  hifXui 'MtU^  tn^  )ip9%  g""')'  ,"» '"'y 

ifiil I  iiiiiiii'ili^ '(,  ii   I*  if  '''i 'lij  iiiTj' ■  ■'"■I liiiifrfi     T^'l  .j'/'ifi  l'"!i"j 
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or  other  buiKling  coul.I  Lo  eri.-.cll  in  tl/o  tow  ^.Hthou^W  ,  •  "J  '""'' 
on  which  it  w.os  proposed  to  Le  Lnilf  /«  1  «i     • '! '*''^"*^***^^"'S'  '"m  tho  spot ; 
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boon  »l'«ly  .....tinned,  tl,o  „,ild„  ^JJ1J„-J^^^^  »«  1"" 
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tnntii  of  OHIO  oftlitfsfl  Ca'j*iirts  wns:«alletMn»cW»j^j*ny,  friid  \vrt»«  obligwl  lo  olifljr ' 
liin  <inl«T» ;  unJ  tln^  ntily  jwinwiw  o-winptt^  froin^tl;ii|>  dl»6»Honco  were  the  Sfignioni, 
tli«i  I'liist,  lite  Notniies  n»»d  lUo  JHi,lgo,'Fi«icinl  Attorney,  nii'l  IfcginUT  of  the 
Sci;,'i»jttaA|^'oMft,  (Mic^o  tl'<^  Seigniors. had  nppointoil  such  ofll<cr«)  And^ioilmp* 
n  fvu  IMK'  ixr-ions  wliose  i^ubliu  fni^ilu^K^ta  gav«,thcm  f^uch  a  privilcgo. 
lU'-lh  the  Ca|ttftiA,or  lilit.Captain^  there  wore  in  every  con»i>nny  of  militiftt 
llino  ollitr  itdiyrdinnte  ofiico»»  tnllcil  ihe  wcond  Cojitain,  th©  Mi'jor  n"d  thV 
ci.«ii;ii  of  the  comj^npy,  and  all  tlicsc  oflh^^ri^ere  n[ijKMnied  liy  the  Govcrnot 

"    of  tliu  Province  by  coinniissions  in  writing.     And  besides  tlieso  oflBcer*  who 

wore  iIhh  tonttnisSioned  by  the  Governor,  there  were  to  every  company  tw<y6T 

more  t.lliceri*  of«  it  lower  clabH  cjillecl  Sei^ean^^  who  were  uppoiiited  by  the  flwl 

C:i|'t;iiii,  Hntl  whose  number  W/Hs  increased  or  dit&inished  at  his  discretion.    In 

timo  of  war,  these  eonipanies;  were  obliged  to  defend  tlie  King  and  the  Ktng'» 

dim'snl'  hind,  from  any  iuvasiou  or  injury, and  for  this  purpose  to  mafijh  into 

niiv  lart  «f  the  iNovinec  tliat  tlio  Governor  should  think  fit  to  send  thcnvto*. 

but  tln'v  were  not  oblijied  to  march  out  of  the  ProvmOe,        'V  ,f  ■" 

°  ,  ^  Thonijh  the«5  Cai.trtins  and  the  other  threfe  officers  of"lli«e  <> 

I- ,•!  .  .•  the-     ,;oiiip:ini.s" of  n\iliti)i  were  appointed  by  the  Governor  oK.>thw 

<i.iiti:i,         Trovinco,  yet  it  was  not  done  without  the  advice  an^^onscnt  ot 

the  Soiirnior  and  principal  freehol.lers  of  the  Pariiih.    ^rhe  So«]tfitior  usually 

rccoinnuiidoil  to  the   (JoV^rnor   the  person   he  ihought  the   fittest   for   this 

iinpl.iynuiit,  and  the  (Joveinor  tiftcr  receiving  this  recoraniondation,  orderedl 

hill)  to  i>e  proposed  to  the  inhabitants  "of  the  Parish,  that'tlseir  sentitncnts  coo- 

-.  i'r-riiifijr  him  n'lijiht  bo  kiiownjiefoic  he  was  appointed.     This  was  usually  done 

■.  at  ih.'  Parish^lyyiiilh-BTra  Sunday,  when  the  peop^ere  assembled  to  hear 
th.'  ina-i^r"  lllliey  approved  the  person  proposed  to  tliem  for  tlicir  Captaiivtli/) 
(Joviriio*  C':i\!«  him  his  comnijssion,  but  if  they  expressed  any  disliiie  of  himf 
the  GovcfnoK  would  namettjjtlier;    Sometimes  this  c'eremolly  of  proposing 

\  Kiij*  t*»  fho  people  for  their  appf^bation  was  performed  after  the  Governox  had 

•'piv.-'n  him  his  commission  ;*and  upon  their  expressing  a  disapprobation  of  him, 

the  Governor  has  lAperseded  him  and  named  another.     Yet  I  have  understood 

.  4his  rc«.faid  >hown  bj  the  Governor  to  the  inclination^  of  the  Seignjor  and  other 

inhabitants  on  these  occasidns  to^ihave  been  the  efl'ect  of  his  gpod  sense  and 

••  condescension  rather  tfian  A  matter  of  absolute  rtecessity  ;  for  that  an  appoint- 
ment of  this'tdlicer,  withont  consulting  either  the  Scigfioir  or  the  inhabitants 
woiil.i,  accordinj^'to  the  strict  rules,  of- I'aW,  have  been  a  legal  appointment. 
This  was  the  manner  of  appointing  the  first  Captain  of  the  company;  the^otllers 
were  a|>pointed  with  less  eerertiony  and  caution,  as  being  of  less  importance  and 
subject  to  the  orders  of  the  MK^' '  ■„ 

Ity  this  care  in  the  appoLritnuent  df  the  firsi  Captains  of  these  companies  of 

.  jmi(itia.  it  usn.;dly  happened  that  tuo  pefsons  appointed'to  tljjs  employment  were 

>^^^thc  most  substantial,  cour.ngcous,  intelligent  and  discreet  freeholders  in  tlie 
Parishes  to  which  thcr  belonged  ;  and  befng^hosen  likewise  with  the  coiisent 
■(and  good  liking  o^^/KMif  freejiolders,  they  were  readily  obeyed  and  wonder- 
fuHy  fcspecte(n)7'«H|I^I^^  wward  ;  for 


'it 


.2 


>v-;, 


■ 

^■■,-\-  >■■>■,■■•    ;--^.^^'   ■' 

''■Wit 

.        V              •.••f^'      ••-...'•                                .         '       ,              ..                         ■■      ,    '      ,^v,     •        . 

i:  :' 

^  ^  .•-   •/    :•;,.   .  ,'-:'  ■■•■.^    ..-..•  .r^-  ■    ■>     ,: 

W 

I.;  ■  r..     ■  *  i,--^  -..  •  ''        ^  •■•■     ■\-  '-'f 

iM 

I          ■■    ^       ..     ...      .t^       i    ...v:.,   .       ■   „.      ^          .          -        ■'                1      .     ' 

"  ■  % 

•:l 

1 

1    '"■' :  ^ '     -V  .    "r'-\ :- . ''  ■■■'•   .    ■■  ■-■■ '"..  ■  •  /  V".-. 

«'  '"1 

,.     '-  '-■■■■-\       •  ■■■■-   \-    ■•■'■.■■■     y   -.-  ■   - 

:•■         ■'■'■■'■^■■'y\:  /    :'■■'-..-'■■'  \:- 

A       i         ■/                          I       .■.■■■■      ■                                               •                                                              ,         ^ 

hb 

'  '  aSB 

.'           ■■   „  ,           -     J,                    ;".^'"--          •-■■•;■  ■■•■•. 

'  ViJ^al 

1                 -■         .'   ■           ■       ■          --.       ■   .:'      ■     ■.'.-•■.»,.                         ■        .^-       •   .-    '•    ■ 

^Ij 

f        •■  .    ■■■■       -v-v  ;  :  '■    ..■x,  ■■*    '>>  ,-.  .-t    '. 

kiM 

'                ■  ■                            ■           «'"■.■        ■  ,   ,              ■    .                               ■.-                          ■ .               '■                                                            . 

>  T^M 

.    V-        ■.-■■  ".■  ..."•--■■    ;.:■  ^.    -^ 

_( rijl 

f     .            .     '       '■;      ;-  .         '^i      "■      ■■■   ■   ■-■              ":.■:■ 

^■\ 

'».*,' 

ii^» 

'^MBg      r'TS'y.^.:'  y  y\<^^  ^                             :- ^'' \ 

!%,'■ 

\    ^^B^s^^r  '■" '  ■%"'"■■'■'■  '■'■■"■                      /  ""           ■■■  "#'■ 

i. 

"**^y           ■  ■*  ■■■■..-    '■"'.-         ._ ■  '■            . .  ""."^ 

Ai  k 

1  K  flii 

■     ■          =    ^;*"      "      •-«^'.  .     ■      -   •^'  "-      V     -#*■            ''■■■■"'     ■■■"."..-■   "^Z  '>: 

'&«« 

i                              ■  -;  .;          .':•.;       :        ^-    ■                :-':■■        ■    ■;.■.:'■■            ,     -                   t,     ■ 

•i  nWy 

I  CTWtm 

\                                        .       .j^       .                                                        .'-       .                                      ■  '<■                                     ■     .       .•            ,    V 

ii  ^^M  {■ 

<•                                               -r                      '.■  *             ■       ^-   ■■■■-•■,     ■■            .     »    ■■                                •■■•'■■■"                                                                              .                  ' 

«  "    4 

n  %.         .'T     -  ■    ^      -..^    ■-  ..-....,■:  ^:  "      ■      ■    ■-■■^-               ■   ■  .    ^ 

.^;  V.       ■*.^   -:■•■   ■■  ■'-■■■     •■■.■-.:  •■■■  ■         .«:      .. .  .   ■    ^-^  ■■ 

i'.'   ".■■■      ,.:  ■  .    >  .    :"\     '           ,-"'■■       ■..■•■      '):'■■,'■.'    .  -  ■■'    '    ■"'       '■ '  ■' 

f  ■'■■  =    ■...   - .:  .    ■  ■  ■  ''<'■         -   :  ?:         ■./  •       .--'{ ;          ■  ^r  ■              ../    .■           -    , 

•  ^^^^fl 

\::'   '  ■'■  ■->"■'    ^  •      - '  .    "'                      ■%'.■.■■-■  .■.-     :,.    „■          ■■  ,'  :'  .  •. 

}  f§VU| 

-.    ,-'•«■     .    ■•■      ■  ■      ^            '      -■■-■•     '  '■        ;y-.:  ■■....     :y.               .■          •      '- 

i-J^M 

',  ^^^^n 

f^^p 

nr  •            ■'-•-../,•  /   ::                  ■-■-'■■[ 

^,  ..   '■      :       :3  _    _'           .I'-Vy    .:■'/■■:,""   h-.:.:  ■^,.  ^ .  ] . .,      .':',''''■-:'    '   ,</^'-:    ^':^":' 

it  . '             "■■■■■:  .^.■^"  ':    'Ift:  ■  /^^' ■  ^-'^^^  ■:--^::\-  -^^^  :-\  :(-M'^-.:.  "-.  ■^"■'^■V^  '  ■ 

■f>. 

■  '-■ 

^m. 

It 


^. 


ISf. 


.  tuey  received  nnd  ilcnircd  no  olTicr  n(lvnnlin|i;e«-frMn  tlt«  OovwiRinofit  In  con»l- 
deratioQ  of  ih<;ir  wrvicc*  tLgn  lli«  right  ,.of  wonriiig  «  iWtMrd  or  liuniyer  oq 
GOiMBon  occaMon«,4ii'j(li  loino  utlitik-  liltio  itmrku  of  |iro<oinint)neo,  dikIi  om  •UtiiMg 
In  tito  next  m>ni  to  the  8cij,'iil«r  In  .(lio  i^iriW  C'hurdi,  «,nd  Imvinfy  » 'lorg|#' 
ploco  of  holy  broad  thnn  tlio  nlher  iithabfbinjLat  Uio  C^lchrnlicin  of  tlie  tmni 
■^  Md  now  niul  then  a  Irifliiic;  prcsoiit  from  tlp'Oovornor  or  luloiidant,  tiR  for 

*  lA>tnn«o  five  or  »ix  poiimlw  <jf  gun|unvil<jr  4Uldli(lk>z|in  I)|tliuiid9  of  lli^  as  a  matk 
of  thulr  rogiifil  and  ai»B«dbaikiifc       "    ''■."  ,,"■";;:::  t'! il-;.  .''v    "'■ 'ff  ,.'■'-:•'  '':'' 

|rnor,  ihoy  were  liabto  aIio  to  te  d{»|ilrurod 

this  h«  never  did  erce|>jt  fqt*  inisbcl 

kro  wore  very  fQW  exnmpiofi ;  ro  tl 

pormaneiit,  and  In  n  nianiiicr  for  I 

Bt  tjip  people,  who  mcqni red  |»  Imbit  of, 

|«ni);i,iico  ii)r;tjicir  <5omuinnd)|i  bn^  the  furthol* 


As  they  wore 
by  him  whenever' 
viour,  of  which  I 
thoir  employments 
which  giivo  thcjn  t^ 
obeying  thorn, /nd  th 


--   good  effect  ofniaking  themHifuHN  tl^ndutlw  of  tlicir  Officb,  iSnd  cotiseqnenl. 
]y  rondy  in  the  ex^iciUiott  of'tho  orders.  Ihoy  received  from  tlu)  Govornor  att4 

-   IntdiidanU, ■.;-">';■■ ''''>'^'..,;^' -    _,      ;>.;'■•,,:  ^V'k ;  .;    ,;v    ,|;.  -  :    .|- 

Upon  the  death  of  removftl  0^  ono:«f  thc»oflr«tCaptnih«  of  Iho  militia,  the 
,  Governor  would  .usurtlly  choose  oi^o  of  the  oUier  three  offlccrs  of  tho  coinpnny, 
^hat  is,  tho  second  Captiiin,  Afnjor,  «iid;Kii»igti,  to  8Uiiply  hin  jtlnce  w|th  tho  con- 
iorit  and  ftppr'obntiou  of  tho  Sciijriiii'ir  and  tho  frePhoItlers  of  Iho  Parish,  in  tho 
.manner  that  ban  beeri  raenti6n.'d.  aHc]ft|,io  Hopes  of  Rueeocding  to  the'  post  of 
first  Captain  was  a  motive  of  cm<iialic>B  t'o  these  inferior  ofllccrs,  to  diRtinguish 
.  themselvea  by  their  ^dilijjfet'iee  h»  tUo  disclmrgo  of  tlioir  duties,  and  acquire  tI>o 
knowledge  and  reputation  that  wore  nccess)»IV^  to  qualify  and  rccvnimvnd  them 
to  that  prefermontr  ,,  -        •  '^ 

^  These  were  ilio  ofjlccnrby  wfibmjho  orders  given  by  tho  Governor  and 

Intendani^^  th»t  i^ebfed  in   any  df^^ttjo'  to  the  King's  or  public  service,  wero 

catried  injb  execution..  Fo?,  cxajjnpfe,  if  provisions  for  tho  uf.(i  of  tho  troops 

woro  to  bo  carried,  from  oi^e  end  of  tho  Province  to  the  other,  or  to  one  of  tho 

King's  remote  garrisons,  o|'  posts  (of  tratfing  with  the  Indians,  the  inhabitants 

Carried  them  from  Parirfrlir^iu  ish  undc,r»tho  direction  of  those  Captains  of 

■     militia  at  the  luodcrate  rate  of  half  a'croivn  of  English  monc;y  pcrdi»y;ibi:  the 

nso  oTa  cnrriago  with  a  driver.     If  wood  for  fuel  was  to  bo  br<iught  to  Qucbocor 

Montreal  for  tiio  uso  of  tho  garrison,  or  of  tho  Governor  and  Iiitendiint  or  other 

,     officers  of  Government,  it  was' conveyed  in  tho  samO  manner  from  Parish  to 

Parish  by  the  iDhobitari'ts  uud^io  directions  of  those  Captains  at  tho  same 

^  mt^erate  price.    It  m\  e.vpress  wa^to  bo  forwarded'  with  ^11  possible  expedition 

'  to  comluunicato  some  important  piece  of  intolligence' to  an  officer  in  a  distant 

part  of  the  Province,  it  was  done  aUo  by  the  means  of  tjese  Captains,  who 

>  chose  out  tho  huniblost  of  tJ»o  inhaWt'mts  to  carRy  it  ^^^thout  a  momcnl'ii  delay 

^     totfee  next  Parish,  snd  so  ft  om  Parish  to  Parish  till  it  reached  tho  porSbn  it 

'*isra4Mn1to ;  aod  this  I  nm  told  W(»^  used  to  b^  done  gratis.    And  if  a  pntlip 

•nroa^Ava^  to„be  miylo  or  mended,  it  was  done  in  like  manner  gratis  by  the  in- 

.  habitants  of  the  several  farishesttbroufi^h  which  it  passed,  Under  the  direction 
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of  their  rospoctivo  Captains,  according  |o  tlie  orders  gircii  for  that' purpone  hj, 
^1^  Gfa'ud  ymjer  6r  Surveyor  of  the  Highways.  And  the  saniie  mdy  be  wX\  of 
e«jBry  other  duty  of  a  public  kind,  or  that  related  to  the  King'i  service,  wliethcr 
of  a  civil  or  ifnilitnry  natuk;.  If  the  business  was  of  a  military  nature,Jhe  Gov- 
ernor gave  the  order  concerningit ;  if  it  was  of  a  civil  nature,  and  related  to  the 
administration  of  Justice,  the  policy  or  domestic  regulations  of  the-'^rovince,  or 
the  Public  RevcHJie,  t)ie  order  was  given  by  the  Intcndant,  and  met  with  the 
same  obedience  fnotn  the  Captains  of  the  ^[ilttia  and  Inhabitants 'under  their 
command,  as  the  orders  that  wore  given  by  the  Qovernor.  In  both  cases  the 
,  orders  came  equajlly  from  the  King  and  related  to  the' King's  or  Public  Service, 
and  therefore  required  and  met  with  a  punctual  and  cheerful  obedience,  for  the 
very  name  of  the  King  and  the  King's  Service  was  sufficient  to  make  both  tho 
Captains  and  other  Inhabitants  exert  themselves  with  the  utmo'st-diligeuco  'in 
the  execution  of  the  ordefs  they  received. 

I  Since  the  institution  of  the  civil  Government,  these  Captains  of  Milttt^fc^vo 
been  put  down,  and  other  officcA  called  Bailiffs  and  sub'Bailitls  have  been  ap- 
•^  pointed  in  their  ste.-id.  ,> 

The  conseque»v6e  of  tliis  change  is  a  general  incapacity  and  hegligence  in  the 

execution  of^itll^public  orders  throughout  the  Province.    The  BailiO's  arc  and 

must  bo  for  thvinost  part,  persons  who  can  neither  write  nor  rend,  because  tho 

bulk  of  the  Cai^iidians.are  in  that  state;  there  being  not  above  two  or  three 

"  persons  in  a  Parish  who  know  how  to  read,  out  of  which  the  Captain  of  Militia 

used  to  be  chosen.    This  degree  of  ignorance  is  very  inconvenient  in  the  officers 

'  v^ho  are'  to  receive  and  execute  the  orders  of  the  Magistrates  and  Courts  of 

y  Justice,  and  occasions  matay  mistakes  and  irregularities^.    And  further,   the 

\  power  of  these  ]3nilifis  not  being  clearly  known,  especially  to  the  Canadians,  the 

I  orders  given  tliem  are  but  imperfectly  obeyed.    They  neither  know  what  they 

I  are  to  do  themselves,  nor  do  their  neighbors  know  how  far  they  afo  bound  to 

lobey  them.    The  docile  and  obedient  temper  of  ^raind  and  the  habit  of  subor- 

idination,  for  ivhich  the  Canadians  I^ave  formerly  been  famous,  are  wearing  off 

a  pace ;  and  the  care  that  used  formerly  to  be  taken  about  matters  of  public  coki- 

cem  and  utility  (such  as  keeping  the  roads  in  good  repair,  fu|^^ing  the  ^own 

with  fuel  and  provisions  at  fixed  and,  reasonable  prices,  ancr^tber  objects  of 

police)  is  now  no  longer  to  be  me/;  with.    On  the  contrary,  everything  seems 

falling  into  a  general  relaxation 'aiid  confusion  which  is  thought  to  be  owing  in 

part  to  tho  suppression  df  these  y/aptains  of  Militia.    In  short,  it  seems  to  bo 

generally  agreed,  not  only  amount  all  the  Canadian  gentlemen,  bi|t  amongst 

all  the  ^iglish^  who  were  here  in  the  time  of  the  J 'ilitary  Government^  that 

'  those  Captains  of  Militia  were  a/much  more  useful  set  of  executive  officers  than 

the  Baili&  who  have  been  appointed  in  their  stead.  ^"^ 

Hethodofpni.       There  was  anbther  institutioif  in  the  time  of  the  French  GoV- 

^"taro"     emment,  which/ by  reason  of  its  great  utility,  ought  by  no  means 

ObUdren.      to  be  omitteil :/  This  was  the  care  taken  of  bastard  children  hnd 

their  unfortunate  mothers,  poth  before  and  after  ..they  were  delivered  of  Uiem- 

They  were  provided  for  by  the  King's  authority,  and  at  his  expense  in  the  foI> 
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lowing  mnnndr.    Every  single  woman  lliat  found  herself  with  child,  was  obliged 
to  go  to  the  King's  iUtorney  of  the  .District  in  wh^jh  she  lived  nnd  make  her 
condition  known  to  him.    If  she  neglected  to  do  this,  and  the  child  she  was 
afterwards  dcliyorcd  of  happened  to  die,  the  presumption  of  law  was  taken 
strongly  against  l>cr  thatfiho  had  destroyed  it;  but  if  she  had  made  her  declara- 
tion in  due  time,  the  prcMumption  was  taken  th^jothor  way,  and  strict  proof 
was  required  to  convict  iJer  of  that  crime.    This  made  ftU  these  women  resort  to 
the  King's  Attorney,  nnd  Acquaint  him  with  their  condition.    They  used  to  come 
to  him  in  the  evening  or  at  night  in  the  most  secret  manner,  and  would  often 
send  word  beforehand  to  desire  a  private  hour.   'And  he  kept  their  secret  with 
the  strictest  fidelity  ;  imparting  it  to,  no  person  whatsoever,  unless  they  them- 
selves made  it  necessary  liiy  desiring  to  be  taken  care  of  at  the  King's  expense  ; 
and  then  he  imparted  it  only  to  those  persons  whom  ho  employed  to  take  care 
of  them     For  in  that  case,  he  would  give  the  girl  a  billet  of  recommendation  to 
some  trusty  pod  woman  in  a  country  village,  at  a  distance  from  the  Parish 
where  her  parents  lived,  directing  her  to  receive  the  young  woman  in  her  hou^ 
and  take  care  of  her  during  her  pregnancy  and  lying-in,  and  till  she  was  perfectly 
recovered  ;  and  when  the  chihl  was  born,  he  disposed  of  it  in  like  manner  t<>  the 
same  or  some  other  honest  and  trusty  countrywoman,  to  bo  maintained  and  taken 
care  of  during  the  first  year  of  its  int'iucy.  The  King  paid  the  expense  of  all  this 
care.  The  Attorney  in  his  name  allowed  the  woman  to  be  thus  employed,  a  certain 
very  moderate' weekly  sum  during  the  time  he  continued  to  employ  them  ;  for 
which  he  gave  them  drafts 'signed  by  himself  upon  the  Receiver  General  of  the 
Revenue,  which   wore  sure  to  bo  paid  without  difliculty.    They  were  naked 
drafts  upon  the  Receiver  General,  without  moAtioning  the  name  of  the  mother 
or  child  that  had  been  maiAainod  by  the  bearoi-s  of,  tliem,  because  this  would 
bav^  disclosed  the  secret  and  dishonoured  the  mothe^  and  her  family  ;  and  the 
Kin^  placed  a  sutficient  confidence"  in  his  Attorney  jto  suppose  that  ho  would 
not  abuse  this  power  entrusted  to  "him  by  giving  thesel  drafts  to  persons  who  had 
notj earned  them.     In  this  mannc|  jthero  would  s6inetimes  be  four  or  five 
hundred  bastard  children  at  a  tiino  in  the  whole  Province,  maintained  by  the 
King's  bounty  in  the  houses  of  the  Peasants  or  Freeholders,  under  the  care  and 
superintendance  of  the  King's  three  Attorneys.    They  were  brought  up  in  thd 
same  manner  as  the  Peasant's  own  children,  and  were  opten  tre^itted  with  the 
same  degree  of  tenderness.    If  the  mother  or  other  relations  of  these  childrW 
at  any  times  afterwanJs  thought  fit  to  take  them  to  theimselvcs,  they  applied  to 
the  King^s  Attorney  Tor  an  order  to  have  them  delivercdto  them,  which  co^ld;^ 
not,  however,  be  obtained  without  declaring  to  Iiim  thcJr  present  situation  and 
circuWtances,  and  their  reasons  foj-  making  this  application,  and  givingjiim  , 
satisfactory  ground  to^^jjiope  that  th%  were  able  9nd  willing  to  tsike  proper  care 
of  the  children  they  so  appliml  for;  otherwise  he  would, dispose  of  theiawhen 
they  wer^\^ven  or  eight  years  old,  as  apprentices  or  servants,  to  such  of  tho 
peasants  ksVcre  inclinod\to  lake  them,' and  bind  them  in  .such  services  for  a 


certain  numb^  of  years,  tt^d  if  ho  thought  prbper,  to  t V  nge  of  twenty-one/ 
The  King's  Attorney  kept  aiii  exact  list  of  all  the  children  ho  had  thus  under  his 
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caro,  with  tlieir  nges,  theii' nnincs  and  Iho  nmnos  of  tlidr  mothers,  Ami  oftho  ; 
nurses  to  wliora  tlioy  worisi  put  out,  and  usod  to  enquire  frOni  time  to  time  how 
they  did  nnd  how  they  wcfe  tnlcon  caro  of.  And  as  it  was  well  Tinown  that  he 
always  had  so  many  childroli  xsi  his  disposal,  il  would  often  happen  that  such  of 
the  peasants  as  had  no  children  of  their  own  would  apply  to  him,  to  give  them 
a  child,  promising  to  tak6  gooU  caro  cs*  itaudl)rin^  it  up  as  if  it  was  their  own; 
ana  this  woul.l  often  end,  if  thV  child  thus  taken  behaved  to  liis  foster  father's 
satisfaction,  in  his  making  him  Uic  heir  of  his  land.  The  wlrolo  exponsp  to  Iho 
King  of  this  noblo  and  useful  clArity  was  no  more  than  £1,500  sterling  a  year 
This  method  of  providing  for  bnitard  children  is  now  entirely  laid  aside,  and 
what  becomes  of  the  poor  infants  is  not  known.     '  >.  ' 

End  of  the  view  Thcso  aro  the  mdst  iiijiportant  particulars  relating  to  the  Civil 
""roimmtof''  Govck|iirtent  of  tB^  Prov  nee  and  the  administration  of  Justice  in 
inV'tim.Tf  it'  ^  '^'0  timot)f  thol  FrLch^  \  say  nothing  oftho  state  of  the 
^^tho  Frunch.  Church,  or  of  the  trade,  iaxes  and  rovcnue  of  the  pyovinco  in  that 
time,  as  I  presunie  his  Majesty's  Ininisters  have  been  already  supplied  with 
amplo  and  exact  accounts  of  all  thdjo  iMiclcs.  I  shall,  therefore,  conclude  this 
discourse  by  making  a  few  obsorvat ioi/s  oin  the  eifocts  which  the  change  of  Gov- 
ernment has  produced  with  rcspocl/to  the  Canadians,  and  shall  endeavour  to 
point  out  those  particular  circuinstilnccs  attending  it,  by  which  tlu'ir  condition 
is  altered  for  the  worse,  to  thoAmd  that  the  wisdom  and  benignity  of  his 
Majesty's  Counsel^  may  apply  such  remedies  ts?  them  as  the  nature  of  the  case 

^ill  perjuiit. 

The  first  har(Wiif  that  the  Canadians  labor  under  from  the 
»S^oci.St  change  of  Goveri/mlt,  is  the  loss  of  their  employments  under 
X,"Sb/til'o'  the  Government]  ank  their  incapacity  by  reason  of  their  being 
ConWa.      Roman  Catjiolici  tJ  be  preferred  to  any  new  ones.    The  loss  of 

^  and  natural  misfortune  for  a  conqucrecC  i)eoplo 
_.^     and  usually,  I  prourie,  attends  a  conquest  under  the  mildestr con- 
querors. It  ^ingbuta  reaso!ial)leiprecautiori  in  the  conquerors  to  trust  the  exe- 
cution of  the  laws  and  the  supf  bi  of  the  new  Government  to  persons  of  their  own 
country,  attacl^ed  to  their  owi^/oligion,  principles  and  manners  by  a  long  and 
rooted  affcctiort,  rather  than  to  subjects  of  the  conquered  nation,  ^f  a  new  and 
doubtful  allegiance,  and  a  different  and  even  hostile  religion.     And  beaidt-s,  this 
misfortune  doth  not  affect  more  than  a  dozen  persons  in  the  whole  Province,  as 
the  greatest  part  of  those  who  held  etnployments  nnder  the  French  Govern- 
ment have  retired  to  Old  France.    And  as  to  the  general  incapacity  to  hold 
employments  by  reason  of  their  being  of  the  Popish  religion,  it  is  no  greater  a 
hardship  than  is  imposed  in  England  and  Ireland  upon  Quakers,  Presbyterians 
and  other  dissenters  from  the  established  Church,  though  zealous  Protestants 
and  friends  to  the  Protestant  successiori.    While  this  continues  to  bo  the  case 
»ith  Protestant  dissenters,  it  can  hardly  be  deemed  a  hardship  upon  Papists. 

\x^  The  next  inconvenience,  the  Canadians  suffer  from  the  change  . 

^■S^f"'  of  Government,  is,  the  being  forced  to  pay  a  much  greater  prico 
fc,  .11  ff-nrVftn  rnmmoditiqs  dtan  tjiey  used  to  pay  before  the  Conquest.  Thojf^ 


their  employments  is  a  trifling 


to  undergo 
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•«y  tlioy  p«jl  threo  timos  as  much  as  thoy  iisoJ  to  do  forairiinons  und  silks, 
•o  tlint  liio  ^oinnion  pcopio  tiTroughout  tlio  country  liavo  got  Into  a  custom  of 
making  tlici^own  Ilnon.  And  tlioy  complain  that  the  linen  tlicy  thus  buy  for 
thrco  times  Uio  old  price,  Is  of  a  bad  quality,  thnt  soon^rows  fliinny  and  woiirs 
out.  I  hoard  ono  gentleman  say,  that  Komo  tablo  linen  bo  has  liml.by  him  /or 
eighteen  yoark,  that  was  mndo  oitlior  in  Franco  or  Flanders,  (but  I  think  at  Cou- 
rtray  in  FlanA-rH,)  and  that  bo  had  constantly  made  use  of  dttiring  that  whol© 
tirao,  is  now  ilt  this  present  time  better  and  less  worn  than  Konie  tablo  linen 
mado  in  Scotlknd  which  hu  bought  only  thrco  years  ago,  and  which  ho  has 
usod  only  in  iti  turn  with  the  other.  In  like  manner  they  arc  now  oblii;od  to 
pay  three  timch  as  nmch  (6f  bad  Spanish  wines,  which  they  dislike,  ns  they  used 
to  pay  formerly  for  good  French  wines,  of  which  thoy  were  Very  fond.  And 
thoy  pay  morcntliough  I  know  not  in  what  proportion  for  bad  N6w  England, 
rum  raad6  of  mblassos,  and  reckoned  to  be  ono  of  the  most  unwholesome  Iwjuots 
in  the  world,  thin  formerly  for  French  brandy.  These  are  substantial  Incon- 
venienccs  that  a\o  felt  in  some  dcjjreo  by  the  whole  people,  but  raoro  particular- 
ly by  the  botte^io^t,  who  used  to  buy  considerable  quantities  of  wine  and'  fine 
linen.  They  allAw  our  woolbin  goods  to  bo  prptty  good,  and  tolerably  cheap. 
Thcso  disadvantages  are,  however,  moro  than  compensated  with  respect  to 
tho  peasantry,  of  the  Province,  (who  make  the  bulk  of  the  inhabitants,)  by  tho 
great  case  and  tra^uillity  thoy  now  enjoy,  and  tho  opportunity  it  affords  thenr 
of  oxorting  their  injdustry  to  the  utmost  (or  rather  to  their  utmost,  for  they  are  but 
a  lazy  people,)  and!  rcajiijig  tho"  full  benefit  of  it,  instead  of  Wing  harassed  by 
continual  wars^  oit^ier  with  tho  Indians  or  with  tho  English  in  the  neighbouring 
Provinces,  which  used  to  destroy  great  numbers  of  their  young  men,  and  keep 
other*  at  a  distance  from  their  homes  and  from  tho  cultivalion  of  their  lands, 
and  thereby  prevented  them  from  increasing  either  in  wealth  or  numbers.  At 
present  they  increase  in  number  very  fast. 

A  third  inconvenience  that  has  followed  from  lliiJiponqucst  Of 


third  iiicon- 

vcnicnco^       this  Trovinco,  ^  tho  great  diminution  of  ito  two  piW^l  branches 

used  to  bo 


,ut 

of  trade,  tho  trade  offish  oill^ade  out  of  tho  whales  and  seals  tha 

caught  in  the  Gulf  and  lliver  St.  Lawrence,  and  the, trade  for  furs  carried  on 
with  the  Indians  in  tho  upper  country  above  Montreal  and  towards  the  flvo 
lakes.  The  causes  of  tho  declension  of  those  branches  of  trade  are  various  and 
deserve  well  to  bo  inquired  into.  Tho  effect  of  them  is  the  daily  ruin  of  many 
persons  concerned  in  those  branches  of  commerce,  and  an  increasing  scarcity  of 
money  throughout  the  whole  I'rovinee,  and  tho  general  diflSdcnce  and  want  of 
crcdi*  aYid  stagnation  of  commercial  industry,  that  rojist  bo  their  fiatural 
consequence.  '  >i 

A  ftmrih  inoon-      '^^^  *''**  fourth  and  last  inconvenience  which  the  Canadians 

vcniciice.       labo,  ^jjcr  since  the  change  of  Government  (and  which  by  Ilis 

Excellency  the  Lieutenant  Governor's  directions,  I  shall  enliwgo  upon  moro 

fully  U>ad  the  former  in  order  to  set  forth  to  his  l^Iajesty's  Ministers,  the  neces- 

•ily  of  applying  an   immediate^  remtdy  thereto,)  is  the  great  and   sudden 

alteration  of  thoir  laws,  and  of  the  method  of  administering  justice  among  them 
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•Incf.  tJie  institiitU  of  tlio  Civil  Government.  Thi.  i«  truly  a  cur.o  to  nil  (ho 
oountrj;  for  it  t  irowt  every  thing  into  confimion  and  producer  ft  g.-ncriil 
uncorlftinty  concohiing  nion'i  rightt.  A  fowinatances  will  act  this  matter  iu  a 
proper  light. 

Uworiniwrt-  Br  tho  sudden  introduction  of  the  lawn  of  England  into  this 
ta.H>o  orimiu.  Pro,  i„^o  1,^  j,,^  Q,.^,^j  oidinancc  of  the  1 7tl.  of  Soplcniber,  1704. 
every  eldest  aon  n  ight  claim  tho  inhoritauco  of  the  whole  of  his  fuUior'a  In.id 
upon  hia  dying  w  tl.out  n  will,  which  ia  almoat  univcunlly  the  case  with  llio  * 
Cnnadiana.  Hy  tlii»  chango,  therefore,  tlvc-aixtha  of  the  young  Cnnadiana  would 
be  diainhoritcd  ;  v  hich  if  it  wore  attempted  to  be  put  in  practice  (as  it  inuat  l.o 
«8  soon  as  any  oh  cat  aon  shall  insiat  upou  his  right  by  tho  nowlawa)  would 
brobably  cauao  a  (^ivil  wnr,  but  at  least  muat  produce  n  great  deal  of  miacry  to 
individuala,  and  cjonto  infinite  disicnMon  in  private  fainilien.  All  sudden  nltor- 
aions  in  matterM  <|f  positive  institution  such  as  are  tho  laws  of  inheritance,  arc 
impolitic,  and  in  ^mo  degree  jinjust,  bocauso  thoy  dit^appoint  honest  expocta- 
lions,  that  are  fojnded  on  ancient  and  respected  customs,  and  approach  very 
near  to  rights.  And  though  the  law  of  primogeniture  in  England,  temfwed 
as  it  is  by  tho  iijower  of  making  wills,  and  devising  part  of  tho  land  to  tho 
younger  children!  or  charging  it  in  tho  hands  of  the  oldest  son  with  portions  to 
be  raised  for  thei  i,  is  found  to  produce  no  ill  ellect,  yet  in  IIiIh  Province  it  would 
be  very  inconv<Jn|out,  as  tho  inhabitants  for  the  most  part  can  neither  write  nor 
read,  and  al-e  njt  accustomed  to  make  wills,  nor,  have  tho  eamo  convenirnccH 
for  doing  so  that  are  to  lo  had  in  England.  If  such  a  law  is  intended  to  bo 
introduced,  it  ou  ;ht  to  1(0  done  by  an  Ordinance  specially  made  for  that  purpose, 
giving\the  Canndians  full  and  fair  notice  of  it,  and  warning  them  to  proceed 
immcdhitely  to  liiako  theiiVwills  with  all  tho  requisite  solemnities,  if  they  mejin 
to  prevent  it  takiiig  place  iu\hoir  respective  families.  ^ 

Further,  by  tho  introduction  of-iJie  laws  of  England,  tho  rule  of  distribution 
of.  personal  estate  i^on  tho  d6ath  of  a  person  intestate,  is  likewise  in  many 
cases  changed  from  that  it  was  Wfore  by  the  French  law.     One  instance  of  this 
difforenco  has  happened  within  mV  own,obsorvfttion.    If  a  man  dies  unmarried 
and  intestate,  leaving  k  mot hg^Htt-a  sister,  by  tho  English  law  the  mother  and 
tho  sister  will  divjdo  hfe  pcrs^k^^ato  equally  ;  though  if  he  had  left  a  father 
and  a  sister,  tho  father  would  have  had  the  whole;,  but' by  tho  French  law  tho 
mother  is  entitled  to  tlto  whole  as  yrcW  as  the  father.    Which  of  these  laws 
shafl  tako  pl.ico  in  this  f^rovince  is  in  itself  pretty  immaterial  and  certainly  of 
very  little, consequence  to\Great  I3rlt.^in,  but  the  sudden  chango  of  the  ono  for 
the  other  without  giving  Uio  people  Ifnir  notice  of  it  that  they  may  provide 
fttj.inst  it  by  their  wills,  is  likely  to  prbduco  a  great  deal  o£  family  uiieasiness.-^ 
Onsrdlnnshlpor       -Ag^ii.  the  method  of  taking  care  of  the  lands  and  cflccts  of 
.""siuJor*.*'*''  deceased  persona  for  the  bcneflt  of  their  infant  children,  was  very    - 
different  among  the  French  from  that  which  is  used  in  England,  and  whi.h 
ought  to  be  used  hero  .according  to  the  King's  instructions  concerning  the 
granting  letters  of  administration  and  according  to  the  Grand  Ordinance  above 
inentionod,  which  introduces  ut  ono  stroke  the  whole  Jbody  of  the  English  Jaw. 
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■Th«  mctlio«l  mnonRlh*  "French  wu -na  follown;  tli«  B*iir  rclaliont  of  ll* 
dccoaiwil  |H<r»on  uwil,  ImTncdintily  nfTar  lii*  «lecpju«,  to  niiwiiibi^  t%a(|i^  in 
order  to  oIioom  h  Guurdijin  to  tnko  jcnrn  oV  lii»  cnlato,  Iwtli  real  and  |Mwonnl,  for 
lh«  b«ncflt  of  Ilia  liiffliit  cfiildron.    Tliii  Ounrdinn  wni  u«ui«lly  one  of  tlio  rein- 
llont  who  WM  thought  by  tho  oihorfoUtlf^nn  pti-wmt  at  thl»  meeting  to  »m!  «  fit 
p«r»flivfof  thiH  einployriK'iil,  nnd  likely  to  diachnrtrolhe  duties  ff  it'to  the 
•dvantnge  of  tho  cliildren.    'Ilii»  choice  of  a  Ouardinn  wnt  ninda.lu  iho. 
premjlico  of  a  Judjfo,  wlioao  <fu|y  It^waa  to  pnaide  in  kucIi  iirncniblit'(i  nnd  to  tako 
oaro  that  amy  thinff' wna  con«rncted'ln  ibomValrly  nnd  rogulurly ;  a^d  the 
KiilgV  Attorney  of  the  dintritt  u»od  likowiM  to  bo  proaont  nt  tho»o  nicotinga  to 
aup|>ort  the  intrirost  of  ihu  lnillor^  and  to  conaoi^  on  thojr  behnlfio  whnt  nhoukl    ' 
tberein  bo  lawfully  trannoctfd ;  nil  iniuora  boiiig  an  has  b««m  Already  oU<orvcd» 
u'ndv  tho  apocial  proto.:tiou  of  tlid  Crt)Wn.    Hofdre  tlio  Ounrdinn  took  tipou 
him  the  niann«on»ont  of  (ho  oalHioafldeffccU  of.the  dcceoaatl.^n  ejiaot  inventory  ,, 
wKa  rnndo-,pf  all  the  lijnds  grxhU  nnd  tflects  of  efvcry  kind  belonging  to  tho  dfe^/ 
cenaid,  and  war  produced  in  ono  of  those  raeolinga -before  tho  Judg*),, otul     1 
acknowledged  by  all  tho  pnrtios  concerned  to  be  a  true  and  exact  inventory. 
My  this  moan ,  the  Guardian  nindo  hlnwielf  anawerr.blo  to  tho  minora  when  thei^ 
ahould  coino  of  ngo,  for  all  tho  ihingH  contniiiod  in  this  invontoi^y  ;  And  oy  thP^ 
6ther  band  tho  minors  wore  bottlid'ty  tho  conacnt  which  tho  King's  Attorney^ 
1*1  given  for  thoui  to  the  allowunib  of  thia  inventory,  and  were  therehy  pre- 
cluded, when  tho^jjnme  of  ngo,  from  calling  tho  Ounrdinn  to  account  for  more 
effects  than  wero'contnined  in  it.   And  it  was'thereibrotho  duty  of  (he  Kipg'a  At- 
torney to  be  very  careful  that  this  inventory  was  a  AU  and  exact  ono,  nnd.'such  na 
gave  the  Guardian  no  opportunity  to  embezzle  any  plirt  of  tho  eflccts  of  the  djj-v  ' 
ceaaed.    This  inventory  was  coii^cntod  (p  ir^this  mnpnor  in  the  presence  of  tho 
Judge  above  mentioned,  who  .iho&Hfpon  confirmed  artd  allowed  it. .  Tbe  Judge  in 
likemnnnor  approved  and  ooijllrnKid  tho  election  of  ije  Guardian  After  tho  rola- 
tions  had  chosen  him,  and  the  King's  Attorney  had  copsented  on  the  behalf  of  tho    ' 
minors  to  tl.ciinehQicc,  »i*^ajjiat  of  n  person  most  likely  to  mnnage  t^cirieslate . 
with  caro  and  fidoTrty.    And  upon  thin  afldwflnoo  of  tho  Judge,  and  not.  before,  * 
U»e  validity  of  tho  npmination  of  the  Guardian,'and  of  tho  inventory  of  tlie  ef- 
focU  of  the  deceased,  becjHiw  coniplet.'ly  eMablisIiod.     Thia.  allowance  of  tho 
injrentbry  by  tho  Judj,'o  4{\?,  called  the  ClOturtf^'d^  Vlnvtntairi,  that  is,  the 
closing  flfshutting^up,  or  final  completion  of  tho  inventory.     When  this  was 
done,  tl^^idgo  o^sl^rod  a  memorial  of  tho  election  of  tho  Guardian  and  a  copy 
of  the  inventory  to  bo  rej,'i»tcred  in  X^oU  that  wcro'  kept  fdr,  that  purpose  by  a 
Greffier  o(r  clerk' who  ntfcudod  on  these  occnMons,  and  tfils  rS^'storing  them  was    ' 
c&WaA  iminuuting  thcrii,  and  th(;,b(mksin  which  thoy  were  registered  were  called    ' 
the  re^inltl^g  of  the  Lmmunliun  of  tho  ileclions  of  Guardians  and  tho  IiiNontoriea   - 
of  deceased  per»o.^s>ollc(jts.     The  feesl  ^  ^^"^  Judgc.'the  King's  Attorney  and 
the  Clerk  i^ho  rogSter>d  thcso  trunsakiona  "wero  eiiwmely  small,  only  five  or^     ^ 
six  shillinrv^  nmongitt  them.-         °  '  ^'     f  ' 

Tliia  method  of  takfng^  caro  of  tho  eflfccU  of  deceased  persons  for  the  benefit  of     ' 
their  infantlchildrcn  (thouirh  p-rfoctly  <mkno<fii.to  the  Knglislj  Lnw,.and  con- 
trary to  the  King's  iustructioW  conccriiVng  Ifttters  of  adminisirajtion,  and  to. tho 
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ordinances  of  this  Province,  and  eonsequontly  qiiito  illegal  and  irregular)  is 
followed  to  tliid  day  by  almost  ail  the  Canadians,  hardly  any  of  them  havilig 
ever  taken  out  letters  of  administration  to  their  deceased  relations.  And  if  it 
bo  asked  who  has  acted"  hiViJiidge  on  these  occasions,  who  as  King's  Attorney, 
and  who  as  Register  of  the  insiniialions,  it  must  be  answered  that  ono  m<r\n 
Notary  of  the  name  of  Panet,  has,  either  by  a  verbal  authority-  from  Gcncnil 
Murray,  or  by  no  authority  at  all,  (for  he  has  no  written  one)  ^ken  upon  him 
hitherto  to  exercise  all  the  three  offices,  though  in  their  nature  inconsistent 
both,  with  each  other,  and  with  the  profession  &f  a  Notary".  What  scenes  of 
confusion  arc  likely  to  arise  from  hence,  hereafter,  no  ono  can  foresee,  since* 
tilings  done  thus  in  opposition  to  the  Laws  now  in  being,  and  by  a  person,  who 
couljl  not,  if  the  French  Laws  were  in  force,  legally  hold  the  several  ofliccs  he 
hat  exercised,  may  justly  bo  contended  to  bo  void.  The  French  are  much  at- 
tached to  this  method  of  choosing  guardians  for  the  Estates  of  Minor  children  ; 
and  as  it  is  thougiit  that  if  they  were  at  once  to  bo  forced  to  take  out  letters  of 
administration  according  to  our  Law,  and  thp  King's  instructions,  it  would  givo 
them  a  good  deal  of  disgiist.  One  incon^j^ncc  would  obviously  arise  from  such 
a  change,  which  is,  that  tlio  introducti^^^the  English  Method  of  administra- 
tion Avould  bring  with  it  the. English  rule  of  distribution  of  the  cfl'cints  of  the 
deceased,  which  being  different  from  that  observed  by  the  French,  ivould  create 
a  great  deal  of  uneasiness  among  the  Canadians. 

It  must  further  be  observed  that  the  obliging  all  persons  to  take  out  lottors 
of  administration  to  their  deceased  relations  would  bo  in  some  degree  injurious 
to  the  rights  of  the  Seignfors,  who  have  some  authority  of  this  kind  in  their 
Seigneurial  jurisdictions.  And  these  right?  ought  to  bo  considered  as'a  part  of 
their  properly,  and  not  to  bo  taken  from  them  without  a  compensation.  \ 

These  are  some  of  the  inconveninces  under  which  the  Canadiansjaboriy  the  , 
chafigo  of  the  laws  and  method  of  administering  justice  in  tliis  Province;  and 
it  13  easy  to  observe  that  they  are  of  a  growing  kind,  and  likely  to  be- felt  mora 
irequently,  and  more  severely  every  year  than  the  foregoing.  Other  inconve- 
niences might  be  mentioned,  such  as  the  possibility  of  introducing  the  practice 
of  entailing  estates,  and  the  subtleties  of  destroying  such  details  by  fines  and 
recoveries,  and  the  niceties  about  trust  estates,  and  about  the  construction-  of 
wills,  containing  devises  of  lands,  as  when  they  cpntnin  devises  in  fee,  when 
only  in  tail,  and  when  for  life ;  all  which  would  increase  the  litigation  in  the 
Province  oiio  hundred  fold,  and  put  the  wholcrbody  of  the  people,  lawyers  and 
all,  iiito  an  inextricable  maze  of  confusion.  These  things  have  not  yet  been 
practised,  but  may  bo  put  into  practice,  according  to  the  laws  now  in  being, 
whenever  any  one  shall  choose  to  introduce  them.  And  in  the  administration 
of  justice,  the  great  delay  by  having  the  King's  Courts  sit  only  three  times  a 
year  instead  of  twice  a  week,  the  dissatisfaction  that  arises  by  having  their 
causes  pleaded  ih  a  language  which  they  don't  utiderstand,  and  the  increased 
cxpcnce  of  law-brocecdings  in  comparison  of  that  used  formerly  to  be  paid  for 


"them,  are  stlbst,^ntlannconveniences  thiit  the  Canadians  really  labour  under.  In 
order  to  remove  these  inconveniences,  and  to  give  the  Canadians  a  set  of  Laws, 
and  a  mode  of  admiuistciing  Jpstice,  more  convenient  and  suitable  to  their  in- 
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elinations,  nna  re^H|||^'  that  they  formerly  enjoyed  ns  nearly  as  tho  dr- 
cuinstaiices  of  th'cir  Bciifi^'subject  (o  tho  British  Crown  will  permit,  it  ia  Jium^ 
hly  submitted  that  th^olTowing  jihin  might  bo  of  use. 


\ 


A  PLAN  FOR  SETTLING  TIIE  LAWS  AND  THE  ADMINISTRATION  OP  JUS^RJE 
IN'TIIB  rKOVlNCE  OF  QUEDEO. 

In  the  first  place  it  would  bo  expedient  to  revive  in  a  great  measure,  if  not 
altogether,  the  Liiws  and  usages  tiiat  were  followed  in  tliis  Province  in  tho  time 
of  the  French  Government ;  more  cspbcialiy  those  relating  to  the  inheritance, 
tenure  and  alienation  of  landed  property,  and  the  distribution  of  personal  estate 
upon  a  person  dying  intestate.  These  laws  and  usages  might  be  rendered  into 
writing  by  some  of  tho  most  intelligent  French  gentlemen  in  the  Province,  so 
as  to  form  a  complete  co<le  that  should  contain  the  whole  body  of  these  laws 
and  usages,  with  ft  sufTicient  comment  to  illustrate  ami- explain  them,  and  in 
short  every  thing  that  was  necessary  to  bo  known  aboiit  them.  This  code  in- 
stead of  being  called  the  Custom  of  Paris,  which  is  tho  name  by  which  the 
laws  of  the  Province  were  formerly  described,  might  henceforth  be  called  the 
Custom  of  Canada'or  of  QhcIcc.  When  this  code  is  drawn  up  by  the  ablest 
hands  that  can  bo  found  in  the  Province,  for  such  a  work,  it  sliould  bo  shown 
to  all  the  gentlemen  of  education  and  judgment,  or  that  have  any  skiH  in  the 
Laws  and  Customs  of  their  Country  in  tlid  whblo  Province,  such  as  tlie  Notaries, 
Lawyers,  Priests,  Seigniors,  Merchants  and  principal  citizens,  and  Such  of  the 
peasants  as  know  how  to  read;  and  copies  of  it  should  be  left  with  them  for 
their  perusal ;  and  when  they  had  well  considered  it,  those  of  them  who  judged 
it  to  be  &,true  collection  of  the  hiws  and  usages  that  were  formerly  observed  in 
this  Province,  should  certify  their  approbation  of  it  in  writing.  If  all  or  tho 
greatest  part  of  them  agreed  iiv  declaring  it  to  bo  a  true  collection  (|f  those 
laws  and  usages,  it  might  safely  bo  considered  as  such  by  the  British  fGrovern- 
ment,  and  examined  by  his  Majijsty's  Ministers  in  order  to  judge  hX  far  it 
might  be  proper  to  confirm  and"  continue  these  laws  and  usage8,*and  in  what 
particulars  it  might  be  necessary  to  change  them.    This  appears  to  have  been 

PUmofWilliafii  *t,^,,.<'°"^'"'^*  ^^  *^^'«*  S^^^\  Conquerors,  in  our  own  history; 
the^CMnquwor  AVilham  the  Conqueror,  and  Edward  the  first :   tljc  founer,  after 

gwst  of  Engl  he  had  subdued  the  English  Nation,  caused  twelve  of  the  most 

understanding  men  in  every  county  to  give  him  an  account  of  the 

laws  and  customs  of  tlie  country ;  and  when  he  had  thus  informed  himself  what 

they  were,  he  rejected  and  abolished  some  of  them',  but  approved  and  confinncd 

the  greater  part  of  them,  and  added  to  them  a  few  of  the  laws  of  Normandy, 

which  he  judged  to  bo  most  necessary  to  tho  defence  of  th«  Realm  ;  which  are 

thought  to  be  the  laws  relating  to  military  tenures. 

And  of  Edward       ^^'^  Edward  tho  First,  alter  ho  had  conquered  Wales,  made  a 

Ji!^c^Unf^iigilgt^'^"i''y  ^^^'P  ^^'^  '"""^  judMoi's  of  the  AV.-l8hnion,  what 

Waio*.  their  laws  and  customs  were ;  and  after  having  heard  them,  did,  in  the 

presence  of,  and  with  the  conscj^of  his  nobles  assembled  together  for  that 
purpose,  confirm  a  great  part  o^^m,  and  introduce  by  express  words  (not  in 
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the  lump  as  tlio  Grand  Orflinftnco  of  thi8\Pfovinc|.of  tlio  lYlV  6f  Ropfombcr, 
ITjJ'l,  introduced  tluj  whole  law  of  ICngliind,)  Bomd  particular  W»b  and  pro- 
^cesses,  and  other  things  taken  from  the  lawH  of  England,  and  altcttd  niid  cor- 
rected A  few  of  the  Welsh  customs  which  he  disapproved ;  but  t^is  )(<n  did  in  n 
mild  and  gentle  manner,  so  as  t)  make  thfl\  alteration  as  little  irksoni^i  to  the 
people  as  possiplc,  and  not  by  sirtfdenly  changing  them  ifito  the  cuMonvi  lluit 
prevailed  in  the  same  cases  in  England,  whioh  difrcred  too  violently  fron»\that 
of  the  Welsh.  The  customs  I  allude  to  wWjO  th^su  two ;  that  if  a  man 
both  lawful  sorts  and  bastard  ones,  and  died  possessed  of  hereditary  land, 
bastards  inherited  equally  with  the  lawful  sonk-^and  if  ho  left  only  daughters, 
bu^  no  sons,  the  daughters  were  wholly  excludeil  from  the  inheritance  which 
wWt  over  to  his  nearest  collateral  male  relations.  King  Edward  and  his  nobles 
ordered  thrttjlaughtcrsUhould  inherit  their  father's  land  where  there  wcj-o  no 
sons,  and  th^t  bastards  should  in  all  cases  be  ei^tircly  excluded  from  inheriting, 
and  that  the  father's  land  should  bo  equally  di^^ided  among  the  lawful  soma,  or 
if  he  left  no  sons,  amongst  his  lawful  daughters!;  and  he  did  not  introduce  the 
law  of  primogeniture,  though  at  that  time  fully  estitblished  even  ip  socca^o 
lands,  all  over  England.  This  may  be  seen  in  mtutum  Walliai  which  is  the 
code  of  laws  ho  made  them,  and  the  additions  h»  introduced  from >tho  English 
law.  It  is  worthy  of  observationthiit  all  those  Athings  are  said  to  bu  in:id<) 
coram  proeeribus  noslr is,  and  de  consilio  proccrum  ;  ^tom  whence  it  shonM  s<-<;m 
that  the  King  and  Parliament  of  England  conjointly,  and  not  the  Kinir  ii'ono, 
is  the  proper  legislative  authority  by  which  the  lawsWf  all  conquered  countries 
belonging  to  the  Crown  of  England  ought  to  be  settled. 

It  is  said  that  such  a  collection  of  the  ancient  laws  jmd  usages  of  the  l*l"o- 
Tince,  with  the  necessary  illustrations  of  them  might  bi^  made  in  the  compass  of 
one  quarto  volume  of  a  moderate  size,  if  only  thpse  parts  of  the  custom  of 
Paris  which  took  place  and  were  practised  in  this  Province  were  inserted  in  it. 
When  these  laws  were  thus  laid  before  llis  Majesty's\Ministers  for  lluir  ex- 
amination 'tis  probjible  there  would  appear  no  very  urgent  reason  to  m:ik<i  any 
alterations  in  them,  but  if  any  changes  appeared  to  be  nVcessary,  might  causo 
them  to  be  made  and  inserted  in  the  code  insteadof  the  l^ws  he  disapprovod : 
and  after  this  examination  and  those  corrections  of  the  code,  if  any  su«h  were 
made,  His  Majesty  might  at  once  by  His  Royal  Proclamati6n  or  by  our  Act  «»f 
Parliament  as  shall  be  thought  most  advisable,  confirm  this  code  and  give  i  ^ 
authenticity  by  declaring  that  laH  the  laws  and  usages  therein\containcd  should' 
bo  observed  in  the  Province  of  Qucbeg,  till  they  are  expressly\  altered  by  par- 
ticular Ordinances  for  that  purpose,  and  that  no  other  laws  and  t^sages  but  those 
should  bo  in  force  till  they  were  introduced  by  particular  Ordinances.    This 
^  would  take  from  the  judges,  who  are  to  administer  these  laws,  and  who  will,  it 
b  presumedj  for  the  mos^  part  be  English  Barristers  at  law,  the  necessity  of 
recurring  to  the  numerous  volumes  of  the  French  law,  to  which  th«^y  might 
MliArwiM  bft  frpqnftiitly  refbyed.    It  will  be  su|5c  tdera  to  make  Ui*;in- 
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eelves  mastera  of  this^shJt  code,  which  to  a  man  of^  moderate  dogreo^oJ  in- 
dustry  will  be  a  task  of  r^lgreat  diflBculty.  But  if  these  laws  are  pcrinilte.l  to 
Bubsist  at  large  without  being  reduced  into  a  code,  it  wouW  bo  neccsbary  that 
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tho  judges  ahould  bo  complete  raftstor«  of  tho  whole  custom  of  Paris,  with  all 
the  various  copimcpta  ami  trcntics  written  upon  it,  in  order  to  fill  their  offices 
with  ability,  and  this  would  bo  too  much  to  expect  from  English  lawyprs  or 
from  any  but  French  lawyers  bred  at  thp  rarliaincnt  of  Paris,  to  whom  it  would 
not  be  for  tho  honour  or  advantage  of  Great  Britain  to  be  under  a  continual 
necessity  of  having  recourse  for  a  supply  of  cnpafclo  judges  in  one  of  the  Bflt" 
isb  Provinces. 

If  after  tho  publication  and  authentication  of  this  code,  it  should  bo  found 
that  some  important  and  beneficial  laws  or  usages  of  the  Province  had  by  any 
accident  been  omitted  oui  of  it  by  the  compilofs,  it  would  bo  easy  to  supply 
this  defect  by  introducing  those  laws  and  usages  anew  by  a  particular  ordi- 
nance made  for  that  purpose.  ■  ^' 

Ot%ht  Crlmliwl       '"  ^''''*  ^'^^'^^  '"*  °^^^'  ^0  ™al^o  it  cotnplete,  might  bo  inserted 
l**^  a  system  of  Criminal  Law,  perhaps  that  which  was  observed  here 

under  the  French  Government  may  bo  the  fittest  of  any  that  can  bo  proposed  ; 
if  upon  examination  it  shall  be  found  in  itself  a  tolerably  judicious  system,  for 
it  ought  certainly  to  be  preferred  to  any  other  system  of  nearly  tho  same  in- 
trinsic merit  on  account  of  its  having  been  before  the  law  of  the  country,  and 
as  such,  being  well  known  to  aud. respected  by  the  people.  But  in  this^case  it 
would  be  necessary  to  correct  it  in  ftioso  three  important  particulars,  which  aro 
contrary  to  the  spirit  of  tho  Jirilish  Constitution,  and  tho  miianess  of  the  Brit- 
ish laws  throughout  all  the  dominions  of  (Jreat  Britain,  to  wit,  tho  cruel  punish- 
ment of  breaking  on  the  wheel,  tho  use  of  torture,  and  tho  power  of  arbitrary 
imprisonnrient  without  assigning  a  cause.  The  punishment  of  breaking  on  the 
wheel  should  bo  changed  intq  hanging  or  beheadingj  or  some  other  simple  and 
unpainful  mode  of  putting  a  criminal  to  death  ;  the  use  of  the  qHistion  or  tor- 
ture should  bo  entirely  abolished;  an^iii  lieu  of  tho  power  of  imprisoning 
without  assigning  a  cause,  which  in  France  is  a  great  instrument  of  oppression, 
thejinglish  laws  relating  to  tho  writ  of  Jfubeas  Corpus,  or  a.  regulation  tanta- 
mount to  it  should  bo  immediately  introd^iced,  that  is,  a  regulation  shoidd  be 
made  ordaining  tha^  no  man  shall  bo  im.prisoned  by  any  Magistrate,  or  other 
person  whatever,  not  even  by  tho  Govcnibr  himself,  without  a  warr<int  in^rit- 
ing  under  his  hand  expressing  tho  cftuso  for  which  hi)  is  imprisoned  ;  and  that 
every  person  who  was  in  custo.ly  or  rosttained  of  his  liberty  upon  any  account 
whatooever  should  have  a  right  to  be  cii/rried  before  one  of  tiie  King's  iudge8||if 
ho  denied  it,  and  would  be  at  the  expense  of  it)  to  have  the  cause  of  his  im-  , 
prisonraeht  inquired  into  by  tho  Judge  ;  and  that  the  Judge  after  making  this 
eiqifiry,  should  have  a  power  to  decide  upon  the  legality  of  his  imprisonment, 
and  either  dischargo,  bail,  or  remand  him  to  prison,  as  the  case  should  require. 
With  these  three  important  .iherations  tho  French  Cv*  uinal  Laws  might  be 
permitted  to  subsist  without  any  inconvenience  till  time  and  cxperienco  ^should 
point  out  tho  particular  changes  thatit  Would  bo  proper  to  mako  in  them. 

would  bo  ivdvisablo  to  mako  a  particular  system  of  Criminal  Laws  on  purpose 
-for  this  Province,  and  not  to  introduce  into  it  at  onco  the  whole  body  of  the 
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Defoott  In  th« 
Criminal  Iawi 
«f  Kiiglnnil. 


BeiwiAt  of 
Clergy. 


Crtmtnnt  Lnvr  of  England,  bccauno  noma  parts  of  H  nro  evidently 
inconvoiiiont  nnd  unsuitnblo  to  tlio  ciroumstanccn  of  tlii»  Pro- 
vince.   I  will  mention  a  few  particulort  in  wliich  this  will  lo  very 
mnnifost.     In  the  firat  place  the  benefit  of  CIcrffy  is  a  moet  ab- 
surd cuntora  and  a  disgrace  to, the  Criminallaw  of  England.    It 
U  a  remnant  of  that  iniquitous  privilege  wliich  th«  Clergy  of  England  usurped 
in  the  darkest  times  of  Popery,  of  being  free  from  the  authority  of  all  secular 
jurisdictions,  the  very  memory  of  which  impudent  pretension  ought  now  to  bo 
abolished.    This  might  be  done  by  enumerating  the  several  fulonies  for  which 
the  benefit  of  clergy  is  allowed,  and  declaring  that  the  persons  who  were  guilty 
of  them  should,  for  the  first  oflFeiico,  bo  punished  only  by  burning  in  the  hand  or 
by  transportation  for  seven  or  fourteen  years,  but  for  the  second  offence  should 
be  punished  with  death.    This  wowld  be  proper  to  be  done  in  England  itself ; 
but  it  is  more  particularly  necessary  in  thisProvince,  in  order  to  prevent  the 
popish  clergy  who  abound  here,  and  indeed  '«omrK)se  the  whole  body  of  olergy 
in  the  Province,,  exccpliflg  flie  twp  Chaplains,  to  the  garrisons  of  Quebec  and 
Montreal,  from  laying  hold  of  this  ancient  privilege  as  a  sort  of  proof  and  juslifi- 
cation  of  th'^ir  pretension  of  being  subject  only  to  the  Pope's  authority  and  ex- 
empted from  the  King's.     It  must  be  observed  on  this  occasion  that  even  at 
this  day  the  clergy  in  England  hajve  a  right  to  liavo  this  benefit  allowed  them 
several  times,  whereas  the  laity  caii  have  it  bi\t  once. 

In  the  next  place  the  puntshmoAti  of  clcrgy.nblo  felonies  are  not  very  proper 
for  this  Province,  or  at  least  obe'  of  them,  to  wit,  that  of  burning 
TnHwportatlon.  j,,  jj,,,  !,„„  j .  and  "as- to  the  oljier,  that  of  transportation  to  one 
of  His  Majesty's  American  Colonics,  to  bo  'aihere  sold  to  slavery  for  seven  or 
fourteen  ye^irs,  it  is  doubtful  wh<jthcr  it  would  take  place  in  this  Province  by 
virtue  ofaL^oncral  introduction  of  Uw  Crimliial  laAys  of  England ;  that  i?,  it  may 
be  doubted  whether  a  judge  wouItTbe  authorised  by  such  a  general  introduction 
of  those  laws,  tip  sentence  a  man  to  bo  transported  from  this  Province  tp.,any 
other  of  the  An|iericah  Colonics,  or  whether  a  particular  ordinance  w6nld^,>«pot 
be  necessary  forj  this  purpose.  As  to  the  punishment  itself,  if  it  was  introduced 
here  in  a  clear  |nnd  incontestable  <hahner,  it  might  perhaps,  in  many  cases,  be 
found  to  bo  aiiiseful  and  convenient  punishment  in  this  Pro'fince  as  well  as  in 
Engird,  though  upon  the  whole  it  is  better  suited  to  England:? 
Bumi  intho  But  the  Other  punishment  of  clergyable  felonies,  that  of  burning 
bwidB.  ill  the  hand,  is  by  no  means  a  judicious  one,  for  if  it  is  infiictei 

slightly  or  with  a  cold  iron,  as  is  often-times  the  case,  it  is  no  punishment  at  all, 
though  the  crime  for  which  it  js  inflicted  is  of  a  very  heinous  nature,  bordering 
on  a  capital  crime,  and  was  anciently  punished  with  death  upon  the  first  cora- 
niission  of  it,  and  is  still  liable  to  the  same  punishment  the  second  time  it  is 
committed.    Thus  for  instance,  a  man  is  guilty  of  killing  another  in  a  veijy 
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risked  tH«HaefraHd4lHit 


fly-^a-murder-of^malieeafetathought, 


■i 


insomuch  that  the  judge  and  iury  are  in  some  doubt  whether  they  ought  to 
consider  it  as  murder  of  malice  algMhought,  or  only  as  manslaaghter.  At  last 
the  side  of  mercy  prevails,  and,hllBbUnd  guilty  of  o^laiighter.    The  conse- 
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quence  trill  bo  tl.nt  m  !,o  |«  found  guilty  of  maa«laugl,tor  only,  though  of «, 
<^lou,  .  kJnJ  «,  to  bo  h„rj|y  di.tlnguiMmblo  from  uiunlor,  ho  will  ho  burnt  ia 
the  h«n.l  ,^,h  »  cdd  Iron,  that  i.,  not  puninhod  at  tA\.    Thi,  often  happen,  in 
^  fcnglHnd.  and  cortninly  mnko«  homicide  more  frequent  than  thgy  would  bo  If 
•ome  other  modorafo  puni.lm.ont  .hort  of  death  wn«  tho  corUin  conwnncnco  of 
every  rolunlarynnd  criminal  Mnn^ihter  of  a  follow  croaturo ;  .uch  for  example 
Man  Impnwnmont  for  «  twolyo  month  upon  broad  and  water,  together  with  the 
^M  of  any  honpurnblo  or  prdltablo  e„,ployment  that  tho  oflVndor  might  be 
po,ie„od  of.  or  a  m,.pon.;^n  from  it  for  throo  year-,  after  which  he  might  be 
rntor^  to  It  upon  a  sunjioMllon  of  hU  having  nlpcoroly  and  thoroughly  repent- 
6d  of  h.8  crime.    Insolent  and  wanton  duels  upon  trilling  occasions  would  bo 
much  rostralned  by  a  puni^h.ncnt  of  thU  kind,  and  every  other  indulgence  of 
the  pnsHlon,  that  put.  human  lifo  in  danger.    I  kn6w  that  tho  Judge,  have 
porterin  cases  of  mnnslanghtor  to  order  tho  offender  (o  bo  imprisoned  for  <i 
year;  but  It  is  .o  seldom  p^acti-.e.l,  that  it  may  almost  bo  looked  upon  as  an 
obsolcto  part  of  tho  law.  ^ 

On  tho  other  hand,  if  the  punishment  of  burning  in  the  hand  is  inflicted  in 
^  tho  manner  tho  law  directs,  so  as  to  leave  a  mark  on  tho  hand  that  no  time  can* 
.ever  wear  out,  ,t  I,  then  too  seven,  a  punishn.ent,  in  point  of  infa.nv.'to  bo 
mnicted  upon  any  personl  who  is  not  thought  utterly  incapable  of  refo'rmation. 
It.'.s  marking  those  on  whom  it  Js   inflicted,  for  murdorcrs.  rogues  and  rascals 
.  ^yhofever  they  go,  and  warning  all  n.ankind  to  shun  their  pompany  and  them, 
If  they  have  any  shame  left,  to  shun  the  company-  of  .nil  mankind,  ox  at  least  of 
«l  tho  honest  part  of  it.    What  then  can  such  a  man  do  but  associate  with 
IZT  "ITlii''"* '"'  '''*'i^£Sl!l^!^£liarpflxa-o^^  plunder 

--fr««d-an*-Tnt8chi^tttt-  a  repetition  of  his  crimes  brings  him  again  before  a 
Court  of  justice  to  bo  sentenced  to  I0.0  his  life?    Whereas  if  his  punishment    ' 
had  been  less  lastingly  ignominious  he  might  have  hoped  to  re-establish  his 
character  by  a  subsequent  coui«o  of  good  behaviour  if  not  in  tho  place  whore 
ho  W.J8  most  known  yet  at  least  in  some  distant  part  of  Dis  Majesty's  dorainioni. 
It  IS  said  by  some  writers,  if  I  nm  not  mistaken  that  tho  intention  of  this 
punishment  of  burning  in  the  hand  is  to  record  the  conviction  of  tho  offender,  so 
that  when  he  commits  tho  like  crime  a  second  time  it  may  bo  certainly  known 
that  he  has  committed  it  before  and  ho  may  therefore  bo  condemned  to  death 
for  that  second  offence  .is  the  law  directs.    But  this  I  can  hardly  imagine  to 
be  the  real  intention  of  this  punishment,  because  in  th.it  c.ise  it  would  bo  useless 
to  inflict  It  on  clergymen,  who  are  entitled  to  have  tho  benefit  of  their  clergy 
more  than  once,  and  yet  they  are  not  exempted  from  this  punishment,  and     ' 
besides  the  record  of  tho  former  conviction  preserved  amongst  the  records  of 
Oyer  and  Terminer,  or  other  Crimiiml  Court  in  which  it  happened,  is  the  proper 
ond  natural  proof  of  such  cooviction,  and  is,  if  I  mistake  not  .always  both 
admitted  and  required  as  such  '       •      -   - 


hy  tliQ  Jq.lgos  whfither  the  mark  on   tho 
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"pair's  Iiand  is  visible  or  rtot.    If  any  mark  ought  to  be  set  on  tho  prisoner 
with  this  view  only,  it  had  better  bo  put  upon  tho  abouldor,  as  is  practised  in 
the  French  Law,  than  on  tho  hand. 
There  may,  perhaps,  be  some  very  heinous  crimes,  for  which  a  public  and 
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▼itiblo  miok  of  Ignominy  woiiM  ||  »  proper  ^tiUtunint.    Buf  Mir«ly  it  .lioitM 
b«  for  n  Mcond  or  tl.Ird  offtncA  nfttr  llw  in.ll. .  uinl  ittfliciioi.  of  le^ir  puni4i- 
mentt,  wd  th«  oxlinction  of  «l^|««  ofllit  ^n'M*  r«formall..n,  wliWh  «i»|;l.t 
uiunlly  to  U  ono  object  of.  nil  imni«l.nuril«  lc*«  tlitui  (l8;>llt.     DttHbcrato'  «riiii^» 
of  the  fnUifying  and  frnudulont  kind  k#«.  if(*i«y,  to  b<5  llie  p%or  o».jccl«^<#' 
luch  A  |.unhl.iuoiit,  m  iK)i»on»  who  iu«Vll«y  *''  ^!****«  crime*  wmy  |*rhaf^ 
dcwrvo  to  bo  markid  out  to.  tlio  rc«t  of  tho  i^orW  M  dnngi-rmw  member^  <•( 
Wl^ty,  nguiiiot  whom  men  ou;iht  to  be  on  tluir  punrd.    I\n  )ini»tniHre  a  h.«.ii.I  . 
'•m  {Mid  couvlcti<iii  of  wilful  |M-ij»r}'  or  forgi-M-  mipi.t  perlini>Vde*orT(«%  «i!.j««;l 
^•™f  to  (uch  9  punishment/  'nut  tho  Kngil<h  Uw  tnkw  a  nhorter  mflllio.1 
wUrtbo  latter  of  tlic««  c»ime«,  in  mp»t  cn.ou  by  punWiing  th«  ©ffundir  wi(lr 

d«itb.     '  "  . 

Another  objection  to  tho  ^ii','li»b  Law  i»,  ll»»t  H  puninhts  too 
crlBT^'nr'u...  ,„„ny  crnn.'»  with  deaih.atui  tliow  too  not  of  tho  blncko-t  die.     . 

"&!"'  "   This  may  bo  ,.«ce«»nty  in  Ki.-Iai«d  whoro  ihc  geur^nd  pa-valt-i.to 
of  luxury  ond  debaucliery  wouW  (irtrod..<-c  ai   general  a  ^nr\i   o.f  fraud  and 
mpino,  il  ih«  laws  made  to  roprm  them  were  not  extremely  sefero.     Hut  it 
mny  bo  doubted  wlidlicr  tl.c^o  Mvcre  laws  may  bo  •ncci-s.-.ary  in  »  distant  p.o- 
vioco  >^:horo  thohs  am'tiot  verv  common,  at  leart  iimonp  iho  Cuna.ian'^.-  I  w.il 
mention  one  in^tan^^  tl.i*  •cvority.     A  man  .hat  .teal,  mofo  thim t-. i.v  ^l..l• 
HdBs  out  of  0  dwellilP.>"«c,  in  the  day  time  an.l  without  vloleneis  h  -uil.y  ol 
fclo».y  without  bencUt  of  cl«ray.  and  tu  bo  Imng-nl.     Th.H  U  ccrtan.^  a  ..v.ro 
punW.mcnt  for  .uch  a  crime.     PcrhaiH.  it  u.iijht  in  th»  rrovmce  ^\^i  U 
moro^bono'ncial  to  tho  ^public  to  inrti.t  «  more  moderato  p«n.^un.ut  upo.. 
offenders  of  this  kind,  as  for  instance/ to  cause  then*  to  be  puuisrfcd  by  whin;....,', 
as  inl  ca^es  of  pc(ty  larceny ;  and  this  to  be  inflicted  either  in  pub  He  (^pnvat. 
a.  til)  Judge  shall  think  tho  crime  to  bo  greater  or  less  to  the  end  th«M    "<' . 
crinlal  njpeared  to  be  a  new  offender  not  yet  hardened  in  h«  vtccs  tl«>  Jud^-o 
migbl  bavo  it  in  his  power  to  save  him  from  the  shame  of  receiving  h.s  ^unH,- 
montl  public,  and  in  no  c,«e  to  exceed  the  number  of  forty  lashes;  a»^  af.or 
each  Lporul  punishment  to  bo  imprisoned  and  ket^t  upon  bread  and  w^er  !o 
a  ™on\;  «,d  Wr  this  in,prisonment  to  be  eompclled  to  --^;'^;^  "«  ^     . 
public  work  foMhe  king,  as  the  making  a  new  rond  or  a  fort.flcafon  •r  the 
like,  or  at  some  trade  he  was  bc.t  nc.^«aintcd  with.  In  tho  sernce  of^.m^ 
private  person  who  should  be  billing  to  en.ploy  him.  at  very  moderate  t^g.*, 
till  hc^l  earned  and  paid'  to  the  prosecutor,  or  parly  injured,  twice  lh«  sum 
'  he  had  stolen  from  him,  together  with  all  the  expense  of  carrymg  on  the  i*osi> 

cution  against  him.    TL'is  probable  that  such  a  punishment  would  deter  .y«n}  . 
■  idla  young  fellows  lh>m  tfominitting  thefts,  more  thv»  the  punishment  of  .r.u  t u 
Ul£  wWch  the  ktw  at  present  assign^,  to  it.    And  it  would  certainly  have  this, 
good  effect,  that  the  persons  who«?  goods  hid  been  stolen ^ould  always  p«s|  - 
cute  offenders  as  soon  as  Mity  discovered  them^vhich  would  deter  people  t«  m 
-^ihc  commission  Of  thiH  i-.i.iiiv  whe.ea.^  now  uiaujfc  people  ^^'•^^"r^,^,  f  "^''l'^^; 
'  from  a  principal  of  l.fnHy,  because  they  know  th.t  a  conjtction  «^o^'»J  !7'  '  ?! 
offender',  life  in  so  much  th.t  mor.than4.alf  the  thefts  that  «-  -';#^^^^ 
;     nol^only  unpunished  but  unexamined.  wUcU  «o  doubt  very  great|^»creasc* 
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■  Another  <kfoct  in  the  criminal  law  of  1  England  18  this,  tjiat  it 
rUut,  u|K)n  tiio  docs  not  give  cither  tiio  judge  or  the  king,  notwithstanding  bis 
tlvSVr  iUcwSJlj  nndoubted  proiogativo  of  showing  mercy,  tlio  iiowcr  of  changing 
''"^'  the  punishment  affixed  to  a  crimiS  into  ai^othcr  pnnishracnt  less 

severe  and  more  suitable  to  the  prisoner's  circumstances,  thougli  the  prisoner 
Consents  to  or  desires  it.    This  is  very  inconvenient,  bccaljsc  it  often  happens 
that  u  crime  that  deserves  in  general,  or  in  many  casesi  to  bo  punished  with 
death  may,  in  a  particular  instance,  deserve  some  lesser  pumsliiucut,  and  yet  not 
be  a  proper  object  of  a  pardon.    Tlius  for  instance,  admiUing  tliat  it  is  proper 
in  general  to  punish  highway  robberies  witli  death  as  bciiig  a  kind  of  warfare 
«po«  the  community  and  terribly  dctrimentja.  to  the  (joiiimon  and  necessary 
jntercourso  of  tlio  iidiabitants  with  each  other,  y<jt,  if  a  y6ung  man  pressed  by 
some  sudden  and  urgent  necessity  for  money,  whbtjier  tii^ouglit  upon  him  by 
misfortunes,  or  by  his  extravagance,  shoijld  for  oncoH?ikA  to  the  road  for  a 
supply,  and  then-should  not  entirely  strip  the  passcngerNiK*!!  his  money  but 
take  only  what  was  absolutely  necessary  to  supply  his  immcdmfo  wants  most 
people  would  think  such  a  person  by  no  means  a  proper  object;  ofx^pital  pun- 
ishment, nor  on  the  other  hand  would  ho  deserve  a|  free  papdon,  yet  as^the  law 
stands  now^oue  or  other  of  these  tyio  cxtrcmcti«?s  iip(ust  b^hjs  fate,  unlcsMho 
King  chooses  to  cause  him  to.be  transported  for  fl&uitc^n  years,  or  any  lesi 
time,  which  he  is  empowered  to  do  by  a  particular  a(rt  of  Parliament.    But 
this  punishment  of  transportation  may  not  be  that  which  is  b?«t  adapted  to  his 
case,  and  .the  king  is  predurlod  from  changing  the  sentence  of  death  to  any 
other  puiifehment  sueh  as  tiiat  of  working  at  any  public  work  till  he^ii^arned 
and  paid  the  prosecutor*tlto  s^n,  or  double  the  sum  of  money  he  had  >obbed 
him  of,  and  the  expenses  of  prosijcution,  though  with  the  consent  of  the  prisoner. 
A  remarkable  instance  of  this  odd  and  inconvenient  restraint  upon  his  Majesty's 
prerogativiJ  of  shewing  mercy,  hiis  bc-en  latofy  mentioned  in  the  newspapers 
where  it  is  said  to  have  been  delivered  by  the  judges  as  their  opinion  that  His 
Majesty  CQuld  not  pardon  a  convict  in  XOwgate  under  sentence  of  death,  upon 
condition  that  he  should  permit  his  thiali  to  bo  cut  off  in  order  to  try  the  cffi- 
Cjftcy  of  a  new  invented  styi>tic  applicutton,  but  that  he  nmst  either  i»ardon  him 
freely  or  cause  him  to  be  transporto<l  to  America,  or  suffer  tlio  sentence  of  tlip 
law  Jo  be  executed  upon  him.    This  fmfcastic  formality  of  the  English  law 
^whereby  it  restrains  the  Crown  from  doiuf/good  as  carefully  as  it  need  to  do 
from  doing  mischief  to  the  subject,  call»4oudly  for  an  alteration. 

I  know  Judge  Foster,  in  his  book  of  (Crown  law  is  of  opinion  that  the  Crown 
has  already  the  power  of  changing  a  sentence  prescribed  by  the  law  into  one 
that  is  less  severe  with  the  consent  of  the  pri^soner  to  such  a  change,  but  other 
lawyers  say  othcfrwisc ;  and  their  opinion  seems  to  bo  confirnwd  by  this  lato 
resolution  of  the  judges 

Another  defect  in  the  criminal  law  of  England  is  this,  that  the 
ntty  in°tho  cxo'  |ud<^s  and  Other  magistrates  and  the  clergy  of  the  place  where  a 
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'ialn'.     ""       criminal  is  contleiMtRrt*raT(r,~arc  not  rcijwireu  lo-DO-prc*' 
the  execution  of  the  sentence.    In  Holland  I  have  been  told  they  all  attend 
the  executTiou  of  all  corporal  punishment  with  great  form  and  solemnity  and- if 
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the  puniBhtncnt  is  cnpititl,  in  moutiiing ;  which  increase  the  terror  of  the  punish- 
ment in  the  minds  of  the  bcholdcra  without  aggravating  its  severitj  to  the 
criminal.  An  awful  silence  is  observed  upon  thoso  occasions  by  all  the  people 
present  notwithstanding  their  prodigious  numbcm;  and  they  return  to  their 
homes  with  the  impressions  of  terror,  compassion  nnd  religious  fear  which  such 
scenes  ought  to  inspire,  and  which  must  naturally  have  a  goo*.l  effect  upon  the 
conduct  of  their  lives.  Such  a  custom  would  bo  an  excellent  iipprovemcnt  on 
the  execution  of  the  criminal  laws  of  England.  jl 

Another  absurd  part  of  the  criminal  law  of  Bngland  is  the 

Ciutomofprcsis-  „  .  if   ,     i  •     \  y  .      Mii         i  •  i    .    . 

ing  for  rGfusiiig  custom  of  pressmg  called  the  7>einc  /or^  et  dureMhy  which  it  is 
ordained  that  a  man  that  will  not  plead  cither ^irt'%  or  notguilttf 
to  an  indictment  of  felony  upon  wliich  ho  is  arraigned  is  to  bdl^neezbd  with 
great  weights  laid  upon  his  breast,  till  he  consents  to  plead  or  if  ho  cpntinues 
obstinate,  till  ho  dies.  This  is  a  bai'baiovls  custom  Ayhich  answers  no  good  end, 
A  strong  and  resolute  crimjnal  has  now  and  then  eiftdured  this  iorturo  till  ho 
died,  and  has  thereby  saved  his  lands  and  goods  from  forfeiture,  to  the  injury  of 
the  king  and  of  the  Lord  of  whom  the  lands,  were  held  who  certainly  in  reason 
and  justice  ought  to  have  them  in  this  case  as  in  that  of  attainder  of  a  felon 
by  his  own  confe.^bion  or  the  verdict  of  a  jury.  If  it  bq  said  that  these  forfeitures 
are  hard  things,  and  almost  unjust,  as  they  disinherit  the  ehildreii  for  the  fault 
of  the  parent,  and  that  therefore  they  deserve  to  bo  discouraged,  this  remark 
will  hold  equally  with  respect  to  attainders  by  confession,  and  verdict  as  to  the 
case  of  a  felon's  refusal  to  p|ead.  It  would  therefore  evidently,  be  right  to 
abolish  this  law  of  the  peine  fort  and  dure  and  to  consider  every  prisoner  who 
refused  to  i)lcad  at  .nil  as  having  pleaded  guilty,  oir,  if  a  more  merciful  treat- 
ment of  these  people  shall  be  thought  reasonable,  as  h.nving  pleaded  not  guilt j' 
In  cases  of  high  treason  thay  are  considered  as  having  pleaded  guilty. 

For  these  reasons  and  others  that  might  be  added  to  them,  it  should  seem 
that  the  whole  criminal  law  of  England  ought  not  to  be  introduced  into  this  Pro- 
vince, at  one  stroke  without  any  alteration  or  correction  ;  but  that  if  it  is  not 
judged  to  be  expedient  to  let  the  French  criminal  law  subsist  in  it,  some  new 
and  modennte  system  of  criminal  laws  should  be  compiled  for  this  Province  that 
I  should  bo  better  adapted  to  the  circumstances  of  it. 

But  there  is  one  very  strong  reason  why  the  criminal  law  that  prevailed  hero 
|in'  the  time  of  the  French  Government  should  be  permitted  to  continue,  till  time 
md  experience  should  point  out  particular  parts  of  it  wliich  might  stand  in  need' 
pf  Iteration,  and  then  those  necessary  changes  might  be  made  by  particular 
Lrdinances.  Tho  reason  I  allude  to  is  the  connection  between  the  French 
Qriminal  laws  and  the  rights  of  the  King  and  tho  Seigniol^  to  a  confiscation  of 
ifie  lands  and  goods  of  the  offenders  upon  the  commission  of  certainlBHmes.  If 
the  ci?raes  for  which  these  confiscations  are  to  be,made  are  changed,  the  civil 
"  "         *   '  '  '  ro  to  be  made  will  be  thereby  changed  sL. 
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the  same  time,  and  perhaps  to  their  disadvantage,  which  ought  riot  to  be  done 
without  their  consent,  or  jit  least,  some  very  strong  and  urgent  reason  of  neces- 
sity or  publicjutility.      ~~  — ^ — 1__^ „_i_^i______^ 1 —  r'"^X~""' ■'-'"'.'"   ''T" 
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The  ttroiiR  pre- 


I  knpw  very  well  how  strongly  many  EDglislimcn  are  persuaded 
ki!«Hco"or"mo»t«  of  the  'excolloncy  of  all  the  laws  of  England  and  njoro  especially 
favor  of ?ho  law  tho  criminal  Ihws,  jibovo  those  of  all  othemntionB.  But  I  doubt 
ofKngluKi  vrluS^ther  this  opinion  is  any  thing  more  thftn  ft  national  prejudice. 

It  is  certain  th^in  order  to  judge  fairly  of  the  comparative  merit  of  the  laws  of 
England,  and  t^sn  ©f  any  other  nation,  we  ought  to  Ik)  well  acquaintoJtl  with  both 
the  laws:  Wili^i^t  this  knowledge  wo  can  only  form  conjecturj^s  upon'the  sub- 
ect;  and  in  th'^way  of  judging  it  would  bo  natural  for  an  unprejudiced  person 
ito  suppose  that!  the  French  sysloiii  of  criminal  laws  is  a  beticr  system  than  the  ^ 
iBnglish,  because  the  French'  system  was  composed  in  the  reign  of  Louis  the 
Fourteenth,  by  the  advice  of  the  famous  Minister,  Monsieur  Colbert,  byjiho  ablest 
and  wisest  French  Lawyers  that  enlightened  age  allbrded,  upoaa  revision  of  all 
the  criminal  kws  that  were  then  in  being;  whereas  the  criminal  laws  of  Eng- 
land is  the  same  that  prevailed  in  the  vudo  times  of  the  first  Roman  Kings, 
patched  and  mended  by  a  number  of  ditTcront  Acts  of  Parliament,  made  on 
different  occasions  in  the  course  offive  or  six  centuries,  and  expressed  in  a  variety 
of  different  stdcs  and  manners,  and  oftentimes  so  obscurely  as  to  be  hardly  in- 

.  ^. .    telliisrible,  and  the  whole  without  any  method  or  uniformity.  What 
Season  of  this  =»       '  .  ■'    ,  ;      .         z.^,     ,  n?  ■ 

prejudice.  leads  jtcoplo  into  this  iiiordinntu  admiration  oi  the  laws  ot  bug- 

land  is  0iat  tliey  arc  apt  to  ascribe  to  them  the  great  advantages  the  English 
enjoy  above  all  other  nations  of  Europe  of  being  secured  both  in  their  persons 
and  property  Wgainst  tlio  oppressions  of  the  crowu,  and  of  being  at  liberty  botli 
to  act  and  speik  in  what  manner  they  think  proper,  provided  they  do  no  sub- 
stantial injury  either  to  their  neighbours  or  the  public  peace.    But  these  bless- 
ings, which  iudlfed  are  truly  valuable,  are  not  owing  to  the  general  body  of  the 
municipal  laws  ^f  England,  but  to  the  constitution  of  the  government,  or  to  those 
few  important  \A\v&  that  form  that  constitution.    Suijj,  above  all  others,  Js  the 
excellent  pctitionW  rights  passed  in  the  third  year  of  Chiarlea  the  First,  by  whi^h 
it  is  provided  thafethe  king  cannot  imprison  any  man  without  assigning  a  cause 
Tor  such  imprisonment  in  the  Avauraut  of  committment,  the  l^gal  sufficiency  of 
which  cause  the  jufiges  may  examine  and  decide  upon ;  nor  impose  taxes  with- 
out consent  of  Parliament ;  nor  exercise  martial  law  except  in  time  of  actual 
war  carriedon  withm  the  kingiloin.    Such  is  the  act  of  the  31st  of  Charles  the 
Second,  empdwering\a  single  judge  to  grant  the  writ  of  Ilaboa?  Corpus  in  vaca- 
tion time.     And  such  is  the  declaration  of  rights  upon  the  accession  of  King 
William  and  Queen  Wary ;  and  the  act  for  taking  away  all  pretence  in  the 
crown  to  a  power  pf  dispensing  with  the  laws  ;  and  the  act  for  regulating  trials 
for  high  treason ;  and  perhaps  three  or  foUr  other  statutes.    These  few  statutes, 
with  a  few  important  decisions  o(the  courts  of  justice  upon  the  same  subjects, 
and  not  the  general  b(xly  of  the  laws  of  England  are  tlie  real  foundations  of 
those  peculiar  liberties  which  the  subjects  of  England  enjoy  above  those  of  the 
neighbouring  nations.    It,  cannot,  therefore,  be  justly  concluded  from  their  en- 
joyment  of  tlioso  liberties  tW  the  other  laws  of  England,  either  civil  or  criminal» 
tie  better  than  those  of  otiber  countries.  i  ~'  • 

If  his  majesty  should  think  fit,  for  tlie  reasons  that  have  been  above  set 
forth,  to  permit  the  Canadians  to  enjoy  their  ancient  laws   and  usages,  the^ 


/ 


M  -1         ■• 

easiest  way  of  doinir  this,  and  that  which  will  givo  the  least  d»- 
cluiiinfftiinttiio  gust  to  tlioso/w-ho  may  disliko  this  measure,  will  bo  to  declare 
havo  not  u-cn  that  thoy  havjB  never  been  legally  abolished,  noi'thc  laws'  ofEng- 
froUurlS  '  in"o  Iftnd  legally  introduced  into  this  Province  in  their  stead,  which  I 
Quobcc*/'"**  *"'  conceive  to  bo  really  the  rise  for  the  following  reasons  j— 

In  the  firrit  place  I  conceive  that  no  authority  bOt  that  of  Parlia- 
Pariiamout  ftua  mcnt  of  Groat  Britain  could  legally  do  so  great  a  woilf.  This  will 
»lonc,utiio)iro'  nppcar  iVom  the  following  cpusidcrations : — 

per  LcirUlnturo     / '  /  ,  .    ,.  .         *   i      i  *      i- 

ofthu  ProvUico.  It  is  rt  well  known  and  indisplitable  maxim  of  the  law  of  nations, 
adopted  and  confirmed  by  the  law  of  England,  thnt  the  laws  of  a  conquered 
people  continue  in/orJe,  till  they  are  exprpsbf  changed  hij  the  xclll  of  the  eon- 
gucring  nation.  Thii  is  the  first  grjjat  principle  by  which  wo  must  bo  guided 
in  enquiring  wlio  are /legally  vested  with  the  power  of  making  laws  in  tho  Pro- 
Tjnce  of  Quebec.  The  next  point  to  be  acttled  is  what  part, of  the  conquering 
nation  has  a  right  6f  declaring  tho  wil[of  tho  whole  with  respect  to  this  affair. 
Now  if  the  conquering  niuion  is  governed  under  the  formof  a  pure  and  absolute 
democracy,  so  that  every  public  afiiiir  is  decided  by  a  majority  of  votes  in  an 
assembly  of  all  tlite  freeholder.*,  orlreads  of  families  containc«i  in  it,  (such  ««s  was 
the  ancient  comiyionwealth  of  Athens)  there  will  be  no  difficulty  in  determining 

'  this  question,  iLnvko  in  this  case  the  will  of  tho  conquering  pyoplo  will  be 
actually  cxprc/sed  by  themselves.  In  such  a  case,  therefore,  it  will  be  clear 
tlmt  tlic  laws/of  tho  conquered  nation  will  continue  in  force  till  they  are  espe- 
cially changed  by  an  Act  passed  for  that  purpose  by  a  majority  of  vot.s  in  a  full 

vSscmbly  of/the  jjcople.    But  wiicro  tho  conquering  nation  is  not  governed  in 
this  simple /form   by  assemblies  of  the  whole  people,  but  by  some  select  bodies 
vested  with  the  authority  of  tho  whole  (such  ns  assemblies  of  deputies  chosen 
by  tho  rcior  perpetual  senates  of  rich  or  elderly  men,  or  a  king,  or  by  any 
mixture.  If  these  establishmerft^),- some  other  maxim  besides  that  before  men- 
tioned, idiust  be  adopted  in  order  to  determine  in  what  part  of  the  conqnering 
nation  tlio  power  of  making  laws  to  bind  tho  conquered  nation  resides.    Now 
the  sii)/p!est  maxim  that  can  be  adopted  on  this  occasion  seems  to  be  this,  that 
the  safiie  man  or  hodg  of  men  that  are  the  Legislators  of  the  conquering  nation, 
ieconfe  after  the  conquest  the  Legislators  of  the  conqncrcd  nation.     Thus 
if  the  conquding  nation  is  an  aristdcratical    coromonwcaltii   in  which    tho 
Icgtelativo  jiuthority  iV  vested  in  a  senate  only,  that  senate  will  have  the  right  of 
milking  laws  for  the  conquered  nation  in  the  s{vme  manner  as  it  has  to  make 
ItLi  for  the  other  members  of  the  conquering  nation.    If  tho  conquering  nation 
'i  under  an  absolute  Monarchical  Government  and  the  Legislative  authority  is 
vested  in  the  King  alonp^.  the  King  will  have,  a  right  to  make  laws  also- for  tho 
Conquered  nation?  for  tliO  will  of  tho  conquering  nation  will  in  such  a  Govern- 
ment'bo  expressed  hy  the  King  alone  by  virtue  of  the  cpnstitution  of  the  Govern- 
^^aiUraaitwouldiuthc  Wfflingga^^ 


the  senate.  And  in  like  manner,  if  the  conqiieiing  nation  is  under  a  mixt  form 
of  Government,  and  the  Legislative  authority  is  vested  in  two  or  more  pojitical 
bodies,  so  that  their  concurrent  consent  is  necessary  to  estjiblish  a  law,  as,  for 
instance,  in  a  King,  a  Senate  and  a  House  of  Rejjrescntativcs,  these  bodies  con- 
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jointly,  and  not  any  ono  of  tbcin  singly,  will  likcwiw  hftvo  n  right  to  mnke  lawn 
for  the  conquered  people.  Tliis  is  the  ca«o  with  the  Kingdom  of  Great  BKtain; 
its  form  ofOovcrnmcnt  i«  that  of  n  limited  Monarchy,  and  thft  Legislative 
authority  is  vested  in  tlio  King  in  conjnnotion  with  the  two  IIouscs  of  Parlliv- 
menU  The  King  therefore  In  conjunction  with  the  two  Houses  of  Parlinmcnt, 
and  not  without  them,  rau»t  have  the  legal  right  of  making  la\ts  for  tho  con- 
qncred  inhabitants  of  the  rrovincc  of  Quebec,  and  nil  changes  miido  in  the  an- 
cient laws  ofthis  I'rovlnoo  by  any  other  authority  must  bo  void  nud  of  no  cfWct. 
a  .A.       >      »  Tljis  seems  to  mo  to  be  clear  and  just  reasoning,  and  is  confirmed 

the    Laws    of  both  bv  the  conduct  ol  Edward  tho  tuyt  in  ealliug  nil  n-^sicmbly  of 
Walot  upon  tho   ,  .         •; .       ^  ,      ,       ,  ..  ,„  •  /•  •     »  j» 

eonqucit  of  It.     his  no.blcs  to  roUIo  tho  laws  ot  Wulcs,  uponhis  conquest  of  it, 

as  has  been  above  related,  and  by  the  rulc^  of  tho  English  law  laid  down  con- 
cerning Ireland ;  for  Ireland  is  a  conquered  country  and  has  always  been  con- 
^  „  „  ,  fiidercd  as  sucli,  ami  itis  said  in  the  law-books,  arid  of  late  years 
Of  Great  iwtnin  ims  bocu  declared  by  itn  Act  of  Parliament  to  be  subject,  to  the 
making  A\v»  to  Legislative  authjority  of  ttie  Parliament  of  Great  Brittyn  but  lifl* 
^"*  ""         not  been  declared  to  bo  sal  ject  4o  that  of  the  King  aloiie. 

♦  ,         I  know  that  iiiaiiv  wiitlemen  of  the  la\v  maintain  a  .dilTcrent 

An  argument  in  '  ."     ,   ^.  ■     .  ..      •       •  ^  • 

favor    of    tiiu  opinion  concerning  tho  Legislative,  nirtuoi'ity  in   countries  coii- 

8*in~  "  wuhont  qncreJ  by  Gioat  Britain,  and  assert  that  though  the  Kinkr  makes 
\m  a  mTte  but  a  part  of  tli(f^jOi>i.slature  iu  Gnat  Britain  itself,  yet  he  is  tho 
Snquel^'coi^-  80I0  legislator  oiiUl  tlie  conquered  countries.— T^ey  ground  this 
*^"'  y/  opinion  on  thaijbrai.ch'of  tlie  English  constitution,  which  vests  in 
tho  King  alono  without  tho  Parlininont,  the  power  of  making  p«ido  and  war, 
^d  tiie  absolute  property  of  all  thGoapturcs  made  in  war.— The  King,  say  they, 
is  absolute  master  of  the  lives  of  idl  prisoners  of  waif  who  are  taken  without  a 
capitulation  :  he  is  absolute  master  of  all  the^ ships  and  money,  and  merchandises, 
or  other  plunder,  his  troops  and  ships  of  war  get  jiosstssion  of,  and  may  dispose  of 
'  them  in  whatever  manner  ho  thinks  fit ;  and  if  ho  is  thus  absolute  master  of  all 
the  moveable  property  ho  can  foizo,  which  is  cWar  beyond  a  doubt,  then  also^ 
by  parity  of  reason  lie  must  be  likewise  of  all  the  immoveable  property,  that  is, 
of  all  the  lands  and  houaos  of  the  countries  his/ aimios  conquer,  so  that,  if  tho 
country  surrendered  at  discretion  and  without  a/capitulation,  he  might  by  tight 
of  conquest,  lawfully  dispossess  every  frceholdei/ in^  the  country  of  his  land,  and 
give  it  away  toother  persons,  or  sell  it  to  tlifc  highest  bidder  and  apply  the 
money  thence  arising  to  whatever  uses  ho  Miought  fit.  lie  is,  therefore,  say 
they,  absolute  monarch  of  the  country,  since  the  lives  and  fortunes  of  the  inhabi- 
tants aro  at  his  disposal — All  the  premises  iu  this  argument  I 
Answer  to  tWs     „  ,      ^         ,    .    ,         .       ' 

ugvAicnt.  allow  to  bo  true,  but  do  not 

thcm'are  just,  that  the  King  is,  therefore,  t^o  absolute  monarch  of  such  a  coun- 
try, or  has  abne  tho  right  qfmaking  law  in  it.  Tho  power  oyer  the  lives  of  the 
jconqvicrecT  people  is  certainly  only  a  temporary  power;  if  the  King  does  not 
cause  them  to  be  put  to  death  immediately  after  they  aro  taken,  or  at  least, 
during  tho  rem.iining  part  of  tho  war,  iie  Ipses  his  right  of  doing  it ;  lor  when  a 
peace  is  made,  and  tlie  conrfliered  co|iritry  is  coded  and  transferred  to  tho  con- 
queror by  the  former  Sovcijeigii,  as  i^  tho  case  with  tho  Province  of  Quebec,  and 
the  old,  or  conquered  iulabitauts  are  suffered  to  continue  in  tlie  country  aiid 
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•dmiltcd  tot'io  rnnk  of  »iil>joctf« nnd  to  tnke  thooutli  of«ll('fri«ii(o,Uwetni clour 
that  llioy  linvu  a  tight  to  bo  proNscteil  in  ihojr  ponioii*  nnd  fuliini  projwrty  ncqiiirwl 
■fl«r  llio  penu0,  in  tli«  Miniu  mnniior  a<  tlio  otiicr  imbj«M:l»  of  tlio  coii/juoror; 
that  in,  in  oJhor  wordis  nft"""  t''o  l'«i««o  i*  i».n<lo  tho  prelinunnry  pro|M)»ition  tlint 
tho  King  is  nbnolutfl  mimtor  ttf  their  li vei  nml  fortiiiic*,  froui  wiiich  it  wiw  concMctJ 
tbath«  wwtlio  abnoluto  nionarcli  and  lf;j[i8lntor  of  tho  country,  is  no  longer  truo; 
and  conacqnontly  that  conohwion  will  not  follow  frAm  It.  Thin  will  bo  further 
evidont  l»y  consi.joring  tho  ori','iiml  foundatloii  of  tho  rif»hli^  of  war.  Now  thetio 
righti  of  war  over  tho  persons  and  property  of  a  conquered  pcopio  nro  evidently 
only  toinpornry  right*  founded  on  nor'csMty,  in  order  tocnablo  tho  conquerors  to 
preserve  tho  ndvnntagos  they  have  obtaiue.1  in  tho  .war,  an<l  compel  tho  enenjy 
'to accept  of n  ronRonablo  peace ;  and  th.reforo  th.y  can  suUist no lonj,'er  than  tho* 
war/oontinuoR.  And  m  tho  rights  of  war  aro  founded  on  nocosiity,  so  tho  power 
or/prorojrntivc  of  cxercining  these  rights,  that  is  tho  prerogative  of  managing  the 
ir,  is  voRlcd  by  tho  laws  of  JKnglnnd  in  the  King  alouofor  much  tho  saiuo  reason, 
liat  is,  OH  neeount  oj"  tho  high  exi»edioncy  amounting  to  a  kiiitl  of  necessity  of 

'cntnistingthismatturtothodirectiDnofono  rtjan,arisinjf  from  the c\treuioditHouIty 
of  carrying  on  tho  operations  of  wnr.and  of  ranking  tho  Ruddcjh  and  leilnporary  re- 
gulations fit  to  lo  observed  in  con«|Ucied  countries  immcdintoly  upon  their  just 
submission,  by  a  numerous  body  of  men,  such  as  the  Piiili.inifnt  oftJreat  l)ri' 
tain.     Tyis  I  conceive  to  bo  the  reason  why  tho  power  of  mnkiiig  t!i<  so  regula- 
tion!* is  vested  in  tho  King  alone,  immediately  u|)on  the  e,onquest  of  the  coun- 
try and  dining  tho  remaiiiin!f^»ait  of  lli.>  war,  wliilo  tho  inhabitants  of  it  must 
bfli^  considered  as  contiVuing  still  to  bo  enemies  to  tho  conquerors,  and  disjioscd 
to  take  tho  first  opportunity  of  throwing  off  their  yoke,  and  returning  to  their 
'former  iiiastcrs,  and  ai;ij  in  truth  neither  moro  iior  less  than  prisoners  of  war  per- 
mitted to  bo  at  largo /upon  their  parolu  of  hohojf.     While  tWs  violent  state  of 
things  continues,  the  jKing  continues  to  iStvi/ the  sold  power  of  governing  tho 
conquered  country  arid  its  inhabitints,  and  consequently  that  of  making  tempo- 
rary laws  for  them, /according  to  his  discretion,  as  being  a  necessary  part  of 
such  government. '  put 'when  the  peace  is  made,  and. the  country  ceded  to  tho 
conqdcrors  by  the  former  sovereign,  And  tho  old  inhabitants  ate  permitted  tb 
cotttimio  in  it  as  siil  jccts  to  the  conquering  sovereign    whether  with  oFwrtli- 
out  a  restoration  of  their  Inrds  lb  ilicin,  there  seems  to  bo  an  end  pf  tho  exor- 
dso  of  the  King's  prerogative  of  making  \jar  in  siich  a  country,  and  of  all  the 
incidental  powers  belonging  to  it.      From  that  moment  the  laws  of  peace  take 
place,  and  the  legislative  authority,  with  respect  to  this  now  part  of  thx)  British 
dominions,  as  well  as  to  the  former  parts  of  them,  reverts  to  its  proper  channel, 
in  which  it  runs  in  time  of  tranquillity;  that  is,  in  tho  British  ConstitilRon,  to 
the  King,  and  to  the  two  Houses  of  Piulinment. 

The  Kinn  »».       "Tis  true  inde^V  that  the  King  remains  sole  proprietor  of  jill 
priftorof  «Vth^  ^'"0  land  and  houses  in  the  conquered  country  after  tho  peace, 

to  a'wnqTr^  «8  well  a»befure,  uidcss  there  is  an  express  article  to  the*  contrary    ' 
CQuntry,   unlesi    •      •      -  »  -    •  -  -    - 
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^•rtuiiM  of  '''^^^^  in  him  by  tho  conquest,  can  never  be  divested  out  of  him 
S«fty'oV°"'iiSS  without  some  vxpress  ;jct  of  his  own  for  that  purpose.  lie  may 
to  tho  contrary,  therefore  do  what  ho  pleases  with  it ;  he  may  either  give  it  back 


4 
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I. 

,  to  tli«  old  powoMon,  or  to  new  Rrwitet«,  Mi«fe  thinki  proper  (thuu{:;h  the 
latter  U  n  rijjorowi  w«jr  of  proc«e<liiij?,  mIUoiii  prnctiNcU),  or  lin  mny  k«.'«p  It  In 
hti  own  haiitlii,  as  blR  own  <ii'ni«Nno  lan«t,  and  cultivut«  it  by  hit  own  torvanta 
and  l«borcri«,  for  )i\»  own  profit,  lir  lot  it  for  tornm  of  yoarn  to  fnrincra,  at  n 
rack  rent.     HutittlocA  not  therefore  follow  tbnt  liu  is  (ho  nolo  li><;iMliitur  uf  the 
countr)',  any  more  thnn  ho  would  bo  in  any  particular  county  pf  Enj^land,  If 
all  the  Inntlniii  tlint  county  wore,  by  forfoitureii  fur  hi|];h  trcjvwn,  or  by  cHchenta 
6r  pnrchaKe,ortn  nny  other  nmiinor  to  come  into  tho  |io«HOtnion  of  the  Crown. 
An     nrKimuiii       "^^^  itrongcut  Way  of  Mating  this  hiltor  argununt  in  fiivor  of 
» ?hJliV"v  In  f-™or  !''"  '^'"S'»  having  Iho  riglU  of  making  law*  in    a  ( bn.|Horod 
^wwki"^'t'iw"  <^""''y  w«i»H  to  be  this.     Since  tho  King  is  absolutu  owntr  of 
iMrinlato"' *f  oi'"  ""  *''®  l«nd  in  nuch  a  country,  and  may  grant  it  awny  to  whom- 
quOTcU     «pun.  Boovor  he  plon«c<,  he  may  annex  what  conditions  ho  thinks  fit 
''to  those  nqw  grants,  and,  niuongut  tho  rest,  a  condition  that  tho 
grantees  shall  Im  governed  by  such  or  such  a  particular  syvteni  of  lnw^  as 
for  inntan^o,  the  law*  of  Rtiirlnnd,  or  thi>  laws  of  Scotland,  or  tho  laws  of  Han* 
over,  or  nny  oth^r  laws  tlint  ho  tthall  think  fit  to  introduce,  and  tho   grantci^, 
by  accepting  tlio  lands  granted  to  them,  must  bo  deemed  to  have  consented  to 
tho  Conditions  upon  which  they  were  granted,  and  consequently  to  the  obser* 
vation  of  the  laws  introduced  by  them.  ^  And  thus  the  King,  by  being  absolut 
owner  of  these  hmds,  will,  in  nn  imliroet  manner,  acquire  a  leqixlativp  authority 
over  tho  jHjraons  who  shall  tlM)nr(^brth  inhabit  tlum.    Thin,  I  confess  is  very 
plansiblo,  and  goes  near  to  prove  that  tho  King  might,  in  n  cnKc  properly  clr- 
cum9tan(!(ed,  become  the  legislator  of  a  conquorcd-countty.    lllut  I  think  that  it 
i*  not  quite  sufficient  for  this  purpose,  and  fUftJio^:,  thnt\if  itJwns,  yiot  the  Pro- 
vince of  Q«ebcc,  in  particular,  is  not  so  Circumstanced  that  the  foregoing  ar- 
gument £nn  be  applied  to  it.    My  reasons  for  thcso  opinions  are  as  fidlows:—  '• 
Answer  to  this       In  the  first  place,  tho  reason  why  this  argument,  drawn  from 
argumeiu,       ^^^  ownership  of  tho  land,  is  not  sufficient  to  prove  tliat  the  King 
baa  a  power  of  making  laws  for  a  conquered  country  in  any  case,  is  because 
tlie  position  upon  which  it  is  founded  is  not  true,  to  wit,  that  tlio  absolute 
owner  of  a  piece  of  land  can  annex  what  conditiops  ho  tliinks  proper  to  a 
grant.      And  this  restraint    upon    the    power  of    tho  grantor    extends  -  to 
the    King  as  well  as  to    every  grnntof»     Thus,  if  a  grant  is  rjiadc,    either, 
by   the  king  or  a  subject,  of  a  parcel  of  land  in  England,  to  n  man  and 
bis  heirs  for  oyer,  with  a  con<lition  that  ho  shall  never  sell  it,  or  give  it  away 
from  the  right  heir,  awl  that,  if  ho  shall  attempt  to  make  such  alienation  of  it, 
the  grant  shall  become  void,  and  iho  land  shall  revert  to  the  right  heir  of  tho 
grantor,  immediately  upon  his  taking  tho  first  necessary  step  towards  such  nn 
alienation,  and  before  tho  alienation  is  complete,  such  a  grant  would  be  void, 
because  t  tends  to  create  a  perpetuity  whitii  the  law  abhors.     In  tho  same  ; 
manner  a  grant  by  the  king  of  a  parcel  of  land  in  England,  with  any  ^othor 
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oondition  annexed  to  it  which  is  contrary  to  the  general  laws  of  tho  country,  as 
for  instance,  a  condition  that  the  youngest  son  should  inherit  the  land,  instead. 
of  the  eldest,  or  the  eldest  dau'^itcr  instead  of  the  eldest  son,  would  bo  avoid- 
"    grant,  or  void  at  least  with  respect  to  tliat  condition.    In  the  same  manner, 
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^Il^isc,  if  tho  whole  county  of  Yorkshlro  was  to  come  into  tho  king's  Lands  by 
ei||icat,  or  purchjwo,  or  otherwise,  and,  tho  king  was  to  grant  it  out  to  a  sot  of 
new  grantees,  with  a  condition  that  they  should  be  governed  by  the  laws  of 
Hanover,  those  grants,  or  at  Icafet  those  conditigis  of  them,  would  bo  void. 
Such  is  the  restraint  which  tho  law  puts  upon  the  power  of  a  grantor,  arisin.r 
from  his  ownership.    It  is  evident,  therefore,  that  tho  mere  circumstance  ot* 
ownership  will  not   give  the  owner  a  jwwer  of  making  laws  in  the  land  of 
which  he  is  owner.     And  to  make  this  still  plainer,  in  the  case  of  a  conquered 
country,  let  it  bp  .Mippscd  that,  after  a  peace,  and  the  complete  cession  of  a 
conquered  country  by  the  former  sovereign  to  the  crown  of  Great  Britain,  the 
kin^  should  grant  away  the  whole  of  such  conquered  country  to  one  of  his  - 
subjects,  to  bo  Ijolden  of  himself  by  fcrflty  only,  or  by  fealty  and  a  paper-corn 
rent,  or  should  sell  it  to  such  subject  Uia  «um  of  money,  in  order  to  roinlburso 
the  naiion  in  some  degree  for  the  exrienso  of  conquering  it,  and  such  subject 
should  afterguards'  grant  it  away  to  d^er  grantees,  or  let  it  to  lessees fof  i,  term 
of  years,  I  Would  ask  whether  such  (subject,  when  he  granted  it  thus /away  to 
rie\V  grantees,  or  let  it  to  lessees,  would  have  a  right  to  insert  in  his  grants 
or  leases  a  condition  that  the  grantees  or  lessees  should  be  govamed  by  such 
wsuch  a  particular  system  of  laws,  ^vhich  ^le  had  thought  proper  to  mention 
in  his  grants  or  leases.     I  believe  50  one  can  think  that  such  a  condition  would 
bo  binding,  aud  if  it  conld  not,  it  ^leariy  proves  that  the  niere  cirjiumstanc.)  of  *' 
being  owner  of  tho  conquered  country  will  not  confer  the  right  of  le;?islation. 
The  restraint  u^wn  the  power  of^the  grantor  does  not  indcqd  arise  from  any 
right  of  privilege  ^f  tho  grantee,  who  naturally  ought  to  be  bound  by  every 
condition  he  freely  coi^sents  to,  but  it  arises  collaterally  from  the  interest  tliirt 
the  other  subjects  have  that  no  unreasonable  laws  or  customs  ?hould  take  place 
in  any  of  the  dominions  that  are  subject  to  the  same  crown  with  themselves, 
and  which,  by  means  of  the  connection  between  the  several  parts  of  one  and 
the  same  empire,  might  ultimately  be  prejudicial  to  themselve?. 
^  But  further,  if  the  ownership  of  land  could  be  supposed  to  give  the  owner  a    " 
right  to  impose  a  system  of  laws  upon  the  persons  to  whom  he  grants  it,  as  a- 
condition  annexed  to  the  grants  yet  if  he  makes  free  grants  of  it,  that  is,  such 
grants  as  conveylo  the  giantors  a  fixed  and' permanent  interest  in  the  several 
parcels  of  land  that  are  granted  to  thfim^  not  to  be  defeated  at  tho  more 
pleasure  of  the  grantor  (without  which  they  can  hardly  be  called  grants),  this 
right  would  be  only  a  temporaiy  rigjiit  of  legislation  in  the  grantor,  whicb  being 
once  executed  by  the  grantor's  inserting  in  a  clause  of  the  grants  the  laws  by 
which  he  would  have  the  grantees  to  be  governed,  could  never  be  used  a  second 
time,  because  tho  changing  these  laws,  when  they  were  once  established,  would 
be  changing  the  conditions  of  the  grants,  which  cannot  be  done  by  cither  the 
grantor  or  grantee,  without  the  consent  of  the  other  party.    Indeed,  if  a  clausV 
„!!<".  'PggyMJPjU^  Srft'Ms  expressly  rgserving  tb  the  gtuntot  the-right  of  mak^ 
ing  new  laws  for  the  grantees,  whenever  ho  thought  fit,  there  might  bo  sonw, 
pretence  for  a  continuation  of  this  right  in  the  grantor,  but  such  a  clause  would 
almost  entirely,  destiroy  the  nature  of  the  grant,  and,  from  a  free  grant,  cottvcrt 
it  into  a  very  precarious  one,  that  would  be  little  better  than  a  grant  at  the 
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will  of  the  grantor.  'Thcrcjforc  no  such  pbwXr  cjm^yer  be  presumed,  hy  implica- 
tion or  supposition  of  iuwito  remain  in  tho  gr^itor  without  an  express  reservA- 
tion  of  it  in  tho  grant,  of;  which,  I  bolievo,  no^B^amplo  is  to  be  found  in  ony 
grant  made  by  a  king  of  England  since  tho  first  ^foundation- of  the  monarchy. 
Without  such  an  express;  resoitvation,  the  grants  mttst^  be  taken  to  convey  a 
permanent  and  indefensible  prQ^)prty  lo  the  grantee,  nor  subject  to  the' will  of 
the  grantor,  and  consequently^'  if  tl\o  joriginni  ownership  of  thckjan^l  could  give 
the  grantor  any  power  at  all  <^'fmakuig>  the  laws  for  the  grantee^,  it  muat  be 
only  a  tcniporary  power  of  djiing  it  once  for  all  by  a  condition  inserted  foV  that 
purpose  in  the  original  grant ;  which  is  a  very  different  thing  from  the  ordinary 
legislative  authority  by  nli^ich  civil  societiics  are  regulated,  which  is  constantly 
in  being,  and  is  incapable  of  any  restriction,  because  it  is  founded  on  the  power 
of  the  whole  society  who  are  supposed  to  have  delegated  to  a  particular  man, 
or  body  of  men,  the  power  of  making  new  laws  to  bind  the  whole  society  when- 
ever they  shall  find, it  necessar}'.  But  in  truth  the  mere  circumstj^nce  of  own- 
ecship  cannot  confer  upon  the  owner  of  land  even  this  temporary  power  of  mak- 
ing laws  for  his  ^ra^itccs  for  the  reasons  which  have  been  above  set  forih,  which 
°  restrain  the  grantor  from  annexing  illegal  conditions  to-  his  grants,  much  less 
therefore  can  it  confer  upoiv  him  this  comfilcto  and  permanent  and  supreme  ' 
legislative  authority. 

Hitherto  I  have  considered  the  strongest  case  that  can  be  put  in  favor  of  tho 
doctrine  of  the  King's  being  th^Suprerae  Legislator  ofCouutries  that  have  been 
conquered  by  the  British  nrms,*ito  wit,  that  of  a  Country  that  should  have  been 
surrendered  at  discretion  without  aisy  articles  of  capitulation,  and-which  the  King 
would  havb  immediately  seized  upon  and  taken  in  his  own  hands  as  his  own  pro> 
perty,  ]>y  right  of  conquest,  and  kept  in  his  own  hands,  as  his  own  property,  and 
cuhivated  jby  his  soldiers  pr  other  servants  or  tenants-at-vRlI,  till  the  peace  was 
made,  and/ which  should  then  have  been  entirely  ceded  to  him  by  the  former 
Sovereign  of  it ;  andl  have  endeavoured  to  show  that,  even  in  such  a  case,  the 
King  alone  without  the  rnrlLtiricnt  would  not  have  a  full  legislative  authority 
—in  such  a  conquered  country,  and  particularly  that  no  Quch  authority  couM  be 
derived  from  the  circumstances  of  his  being  the  owner  of  tho  Country. 

But  the  case  of  tho  Province  af  Quebec  irf  very  ditftrent  from 
>  above  npltion-  this  case,  in  so  much  that  the  arginnont  derived  from  the  cireum- 
owMwhip  cani  stance  of  ownership,  if  iUlIad  been  u  good  argument,  could  not 
to\hf1VtfI*iw  in  any  degree  be  applieAo  it.  For  this  Trovince  was  not  sur- 
ofQuQboc.  rendered  at  discretion  Iwiout  articles  of  capitulation ;  and  the 
Ein^  never  was  for  a  single  moment  the  owner  of  all  tho  land  in  tho  country, 
but/ only  of  such  parts  of  it  as  had  belonged  to  the  King  of  Franco.  For  by 
the  7th.  the  26th,  the  33th  and  37th  articles  of  the  capitulation  upon  which  the 
W^ole  countryVas  surrendered  to  General  Amherst  in  the  year  1700,  it  is  ex- 
piessly  provided4ha^^l  iprt^-oC-pp  ^  _^_ 
does  not  belong  to  the  King  of  France,  shoU  continue  to  belong  to  the  present 
jiroprigtors,  wlfwher  private  persons  or  txnlies  politic,  or  religious  societies,  not 
excepting  that  of  tho  Jesuits,  and  this  provision  is  confinncd  by  tho  fourth 
article  of  th^  definitive  treaty  of  peace  mado  in  1 763,  hf  wliich  it  is  agreed  bot- 
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^n  this  occasion  buf  T.i    f' n    ,"  *"■  ?""«•?'«  l^'^'-'y  tobe  nllcged 

Sj^Ate  w  ^^l^t''V''^'''"*^  ^''^  '''^'''^'^  this  Province  h.  con- 
aSffi^  :  rr?  "^'  ""^'"^"*  '-l-M^-t  three  instance,-  to  .it,  I 
passing  the  fainous  stamp  act,  in  passing  the  act  of  4  Geo  3  chan. 
0  for  .n,po,t,ng  salt  fro.  ^rope  into  this  Provincefand  the  Act  S  4  GoJ 
chap  I.,  f,r  granting  certain  duties  in  the  British  Colonies  and  plantation  h,' 
America  «h,ch  seems  to  be  a  kind  of  declaration,  that  hiLMajesfv  is  „o  b.  i! 
OW.I  sn.^0  autliority  wUh^U  the  assistance  of  li  Parliame:i^t^e  r      S-    ' 

nave  permuted  th,s  rrovmce  to  be  i,,cluded  in  thoso  Acts  of  Pariiament  lo.f 
,      they  «ho„  d  1^  made  «^  of  as  precedents  to  diminish  his  just  ,^^"t  .^'  ^ 

S^Vn^^nT;^      ^-r*^'/"  theseinstnnces  by  the  authority  of  pLii 
h^JA  ^  T    ?    i"  ''"'"^""  *^"  l'«r'i».uent  of  Great  Britain,  consisting  of 

J*5't,.^S  pin^If  J;TT"*r-"'"'' *''^  kink^being.8ingIy.witho«tthe 
^^^butare  .tiu  <>*  cou«e  that  all  the  ordinances  hitherto  parsed  in  this  Province 

*h.l   "    .,  -ru*'''^'"' ''""S^°"»<^«^«t'>est  (foR,  I  shaU  endeavour 
6  shew  that  they„have4>ot  even  the  foundation)  upon  the  king's  siilgle  author 

Hy.ad,.so,thenthegrcatordinanceofthel7thofSeptember!l7^^^  ' 

8teadw.ll.be  void  amongstthe  rest,  and  consequently  the  Frinch  laL  murbv 

vartue  of  the  fi.t  maxim  above  laid  down,  be  Ime/to  be  sX%Sr<^ 

-I  A^Bcnsdjle  that  it  is  a  delicat,  and  disagreeable  undertaking  !„i;^"u 

^S/m'w'         "'"  -FQi%  {nau  officer  ,f  the  C;>wn.  to  ar-^o 
.yyuM^aesty'spreiogative,  but  in  some  cases  it  mn^b^^nn^^ 


-A^dBtytodfl^ 


^  *«•  '^r"  ''."^T"  ^^^^'on  ^  *»ave  ventured  to  do  so,  not  throncdTao  indiscreet 
Wof  cunonsl^  prying  into  the  exact  bounds  6Uho  Royal  prer^nvHo 

•uggcst  to;i.s  Majesty's  mmisters^trhat,!  coneeiye^Oq  for  the  service  of  hU 
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Majesty,  namoly^  «n  oasy,  short  ami  popular  method  of  getting  rid  of.tlic  sudden 
introduttion  of  tho  Knglish  liiwumto  this  Province  ,by  the  ordinance  oftho  17th 
So|itcmbcr  1704  of  His  Majesty  tliroiigh  coniniission  for.IIis  oanndian  sulyects, 
•hould  graciouhly  resolve  to  indulge  them  with  a  continuance  of  thcirhnciont 
^awB  aiid  custom*.  With  this  view,  I  shall  proceeil  to  mention  two  or\  three 
Irther  grounds,  from  which  wo  may  infer  that  suddenaltemtfou  of  the  lays  tp 
h»vo  been.  void^.  ^      ,  •  \ 

In  thoflocpnd  place  therefore,  though  it  should  bo  admitted  that  the  king 
alone  had  a  full  le^Hlntivo  authority  in  this  Troy inco,  yettJiis  Buddcii  and  violent 
act  of  legislation  iTiay  juf-tly  bo  (jontonded  to  have  been  void  for  want  of  a  su^- 
.  cient  and  /luthentic  diuilaration  of  His  .Majcsty^s  i)leasure,  to  this  purpose.  F\r 
if  his  Majesty,- hasniade  such  a  deelaratioii  of  his  pleasure,  it  must  either  bo,  bi 
his^Royal  Proc^mation  of  the  6th  October  17C3  or  by  the  Provin.iiaJ  ordinance^, 
before  mentioned  o(^,  the  I7\h  of  SoiHembcr  1704.  Now  neither  of  those  acts 
«an,  as  I  apprehend,  ho  justly  considered  as  a  declaration  of  Ilis  MajestJ-'s  plo^- 
raro'to  this  .purpose. 

For  in  the  fiwt  place  the  proclamation  does  not  actually  introduce  the  laws  of 

England  into  this  Province,  but  only  promises  his  British  subjects  that  are  inclined 

to  go  and  settle  in  it,  that  ha  will  introduce  those  laws,  or  rather  such  *}fect 

parts  of  thera  as  ^hall  hi  of  benefit  to  tljem  after  tiey  shaU  have  fictlled  them- 

n.1.  ir.    .  ,.      selves  in  the  said  Province.   ,  The  wdrds  oC  the  Protlamation  arc 

oUmatiuu  on    as  tollows;  "  And  whereas  it  tV'ill  greatly  contribute  to  the  spcedv 

October  1703.  mf^  l,\-  -i  .  .  '         > 

^settljug  our  said  new  governmonts,  that  our  loving  subjects 

should  be  informed  of  our  fraternal  care  for  the  security  of  thg  liberty  and  pro. 
ponies  of  those  who  are^and  6ha|  become  inhabitants  thereof;  We  have  thought 
fit  to  publish^WlJcclare  by  this  our  Pioyal  Proclamation  that  we  have  in  the 
letter&^funt,  under  our  great  seal  of  great  Britain  by  whjfch  the  said  govern- 
ments are  constituted,  given  express  power  and  direction  io  our  governors  df 
our  said  Colonies  respectively;  that  so  soon  as  the  state  and  circumstances  of  tho 
said  Colonies' will  admit  thereof,  they  shtill  with  the  advice  and  consent  of  tho , 
members  of  our  Council,  sumjuon  and  call  general  assemblier  within  the'Baidl 
governments  respectively  in  such  manner  and  form  9s  is  used  and  directed  in 
those  Colonics  and  Provinces  in  Ainerica  which  are  under  our  immediate  govern, 
ment  and  we  j^ve  also  given  power  to  the  said  governours  with  the  consent  of 
oyr  said  councils  and  tho  representatives  of  the  people,  so  to  be  summoned  as 
aforesaid,  to  make,  constitute,  and  ordaifC  laws,  stqjiutes  and  ordinances  for  the 
public  peace  and  welfare  and  good  govcrnmertt  of  bur  said  Cobnic?*  an3  of  tHa 
people  and  mhabitants  thereof,  as  neai'  as  may  bo  agrcable  to  tife  laws  of  England 
and  undei-  such  regulations  an.l  restrictions-  as  are  used  in  other  Colonies  f  and 
in  the  meantime  and  until  fuch  assemblies  can  bo  called  as  aforesaid  all  per- 
tona  inhahiiing  in,  oi-  morting  to  our  said  Colonies  jjiiay  confide  in-  our  Royal 
.protection/or  the  enjoyment  of  the  bencfit.vf  the  lam  of  our  rcaltn^f  England'^ 
for  which  purpoPcSvc  have  ^\w.n  pnwei*  under  undnr''our  groat  So«<  to  tl.o  gA^ 
vernours  of  our  said  Colonies  resptctivciy  to  erect  and  constitute,  with  the  advico 
^  of  our  said  Councils  respectively  Co(^•t8  of  judica'turc  and  public  jndicat*ir6 
"  «nd  ipublic  justice  within  out  said  Colonies  tor  the  hearing  and  dctcrminiDi|^ 
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*^#H,c»«ioi,  as  well  criiiiinnli;Jik,:i  »  -  1 

%W  Kngrcabe    Jt  WX^^^^  «>q%.  «n.h.»  near/ 

-:1i  vil  c«»«.,  to  appeal  Ldcr  thf^In    lir         """'  "^  ""^"^  <^«"^"S  i"  «" 

C^tbcWs  of  the  co„nucro<l  Prov Leo'     it  v  rT"^'  "^  Ji«-lttlc,„o„t  of 

-.  Wti.nf»  of  those  Pr^in^    (3Sr    ^'^r™  *"  "^^  "  f""*^'*^  "'«  i"''*- 
^th#e  that  wore  nl^yZ^tZJ^^  v'l ''"'  ''''''  '^  *'-  «'^     ' 

Seal  as  the  moan,  by  Ihid    n^l  M^    "I'^t  Commissions  under  the  Great 
.actually  introduc^lri  f  tl"!r^^^^^^  'Jtcndn  ,o  perfor,,  this  promise  and 
'  this  Province,  it  n„    b"^  w      1"*'  ''^^  '"^:!,^-"  -^-"^  '-"t-iducod  into 
-uance  of  thJpow^'^i^'i^f^r"''"?"^^?:"'^''  «f  ^''«  I^'ovince  in  pur- 
if  it  shall  appir  Ihat^ho  !  '"'*'^  commission  and  mslructions ;  and 

ri^e  an  introl   io  tftlC"  7"  "V,*"'^  ***  ^•^""^^  -^  «"tho 
yet  been  lo^|,,Mnttidur„^^^^^^^^^^^  "'"^W  ^•"vo  not 

instructions  of  thc^  governor  of  On.l.  ,  "    "'"  «0'^«ni.ssion  and 

•that  have  bee«  madoN."       ,^^^^^^^^  ''-^- '-  ^Lc  ordinances       . 

Jarly  the  great  ordinance  of  tf^  nl?^«  .""f  '^  ^''^  ^''•"^•'■"^•«  ""^  I'-'-'i-.- 
"  England  have  been  introduced  in  o     f.f'^'^'^^'  ^'04,  by  which  the  laws  of 

commissions  an<l  instmettns?^  ^       ^^^       '""  ^"'"'^"'^"^  ""^  C^"»-'  >»  ^I'o  . 
laws  but  m  conjunc  .on  with  an  assembly  of  the  frecholden,  of  *J.« 

*^tTbv  r^    ^"^  .    '^'  !'H  P''"«"  «"^  <l''-«^tions  granted  or  appointed 

yZn'J^  P'o^ent  eommissfon  and  the  instructions  and%uthorities  h  rcv^th 

given  unto  you  or  by  such  power,  instructions  and  authorities  as  .hall  at  any 

^  fame  hereafter  be  granted  or  appointed  under  our  signet  Und  4  mint  or 

^^atatutesas  shall  hereafter  be  made  and  agreed  upon  by  you  with  ihe  advi<^ 

^venimentm  such  manner  and  f|,rm  as  is  hJVd^^  ^ 

— Aftof  thw  paragraph  the  Commit sioa  mentiontt"*' '         


^vemo^r  and  members  of  the  Council,  and  then  authorises  the  governourto 

«TcolTor  rr  °'  "r  ^r"^^  ^'  ^^"  •'"p^-'^  ^™  witSih  Td "«: 

A«  il  p!!  ?"."'•'  "1!^  "^°  "»  ^''^  situation  and  circumstances  of. 

the  md  Provmce  w,ll  admit  ther^  to  summon  and  call  general  assemblies  of 
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tlio  (Veclioldoni  i^nd  {ilaiitora  within  tlio  I^rovinru  uml  tlMtt  pro^ci-iWa  tlio  oaths  ' 
to  b«  tiikon  by  the  members  of  such  nKwniblit'n,  mid  then  communicntos  t«^ 
the  gorornour  in  conjunction  Vith  the  Council  iind  tho  Mnjority  of  such  ' 
Mscmbly,  a  certain  degree  of' le|^hktivo  niithoiily,  which  is  expressed  in 
theiip  words.  "  And  wo  di>  huroby  declare  ,that  tho  i>enoiis  so  elected  and 
qualifted'shnll  lio  cnllcd  t|^e  nsHcmbly,  of  t'lat  our  Province  of  Quebec ;  and  thut 
you  tho  said  James  Murray,  by  and  with  the  ndvieo  and  consunt  of  thu  said 
Council  and  nHHcmbly,  or  the  major  part  of  them,  shall  have  full  power  and  au- 
thority to  make,  conHtilute,  ami'  ordain  laws,  statutes,  and  ordiuiuiccii,  for  tho 
public  peace,  welfare  ami  p;f>od  u;o'vcrnmcnt  of  our  said  Trovince,  and  of  tho 
people  and  inhabitants  thereof,  and  sucji  others  ns  shall  resort  thereunto,  and  for 
'tlie  benefit  of  us,  our  heii-s  and  succcrsor*;  which  said  laws,  ttjlutcs  and  ordi- 
nances, aro  not  to  bo  repu;^nant,  but  as  noar  as  may  bo  agreablo  to  the  laws 
and  statutes  of  our  Kihgdom  of  great  Uritain."    v  , 

These  aro  tho  only  passages  in  tho  governou>V4CQmiu4«»i4)w-:l^  which  his 
Majesty  has  communicated  any  part  of  hin  legislative  authority  in  thKfountryl 
and  by  these  passages  it  is  i^ain  tliat  he  has  comnlunicated  this  authority  to  the 
Oovomour,  Cuuiicil,  and  Assembly,  and  not  to  the  guvernour  and  Council  only 
without  an  a8S>nd»Iy,  consequently  all  onlinances  made  for  this  I'rovince  by  tho 
Oovernour  and  Council  only,  without  an  assembly,  which  is  the  case  ^Ith  all 
tho  ordinances  bithcrto  made  in  this  Trovince,  must  bo  void  and  of  no  effect 
unless  they  aro  founded  on  V>tnc  other  ground  than  thegovernour's^Commission. ' 
TheGovcniour.  ^^?  """*'  therefore  have  Recourse  in  tho  next^ace  to  the 
Mnxe  iiuitruo-  governoui's  private  instructions  for  apoAyor  in  the  govotnour  and 

.   Council,  without  an. assembly,  to  make  laws  for  this  Provin 
Now  the  only  instruction  that  Jjas  any 'relation  to  this  subject,  is  cxpn 
follows : —  .        . 

"You  are  hereby  authorized  and  ompowerijd,  by  and  with  tha  advice  and 
consent  of  the  council  of  the  said  Province(until  the  situation  and  circumstances 
of  our  said  Province  will  admit  of  calling  general' assemblies)  to  make  sucU 
rules  and  regulations  as  shall  ai>penr  to  be  necessary  for  the  peace,  order  and 
good  government  of  tho  said  Province  f  taking  caro  tlKtlToHiiDg  bo  passed  or 
done  that  shall  any  ways  tend  to  nffeet  the  life,  limb  or  liberty  of  the  subject, 
or  to  the  imposing  any  duties  or  lavos "  '  / 

Now  this  instruction  cf-.-ot,  -as  I  couceivo,  convey  any  nuthof'uy  whatever 
to  tho  Governor  ah'^  Oouncil,  because  it  is  ^nly'a  private  instruction' under  his 
Majesty's  sijT'^L  nud  sign  manual,  and  not  a  public  commission  under  his  great 
seal.  S'-.:"  high  powers  as  those  of  governing  a  Province,  and  making  tho  nc- 
ce'  .i-y  rulc3  and  regulations  for  t^at  purpose,  can  bo  commimicated  only  under 
'he  gwBat  seal  of  Great  Britain-,  and  they  ought  likewise  to  be  made  public,  that 
the  people  may  know  that  hi^  Majesty  has  communicated  them,  and  that  the 
Rules,  and  Regulations  'madcr  in  pursuance  of  tfiem  are  made  with  sufficient 
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\ 
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•uthorlty;^!?*! JTHTvc  a  just  claitii.  to  llieir  obedience.  iTis  upoinTis  principio^ 
iLjf  '♦*»o  Governor's  commission  is  passed  under  the  great  seal  and  is  mado 
patent^  or  optji,. ..  ';h  Miwo  words  ^^le  end  ol%t :  •*  /»  witi>en»  *nhereo/v«  havt 
tmjfed  these-' Our  Letten  to  be  n^^X  j^ttent  ;"*  and  ho  is  onlered  in  hia  inatruc- 
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tloni  to  cnuw  it  to  bo  rend  iMirore  tho  Coiinclf,  mwl  ft  U  nnuat  nUo  to  rmiKo  It  to 
bo  rem]  nlouJ  lK)for«  tl.o  |h.o|.I«.  ,  And  ,ip«n  il,«  „„.i«  prin.ij.I^  it  V   il,„i  » 
Judgfl  or  Co..uinH.loi,er  of  Oyer  Hi.d  Toriiiiner.  or  of  rhoI  doli^jrv,  or\„.M,fl. 
when  he  Ro^upon  (ii»  Hroult  to  cjiocut.,  tho«.  coii.tiUMioim,  alw«j.«nui«.tl.orn 
to  bo  rt-nd  nloud  iK-foro  tl.o  pcopk  kforo  ^10  ncU  itiider  tliom,  wl,i,ll  in  cnllcd 
openiHif  hn  tommiuion  /  mid  if  any  ndditionnl  fK>w«ni  wcro  ^ivcn  him  by  n  pri. 
v«to  litttrufltion  ut.dor  tho  Kiug'i  «igfu,i  and  »ign  n.nnual.  lh<.y  would  bo  „f  no 
forco,  bt.cftu»o  not  under  tho  great  seal  and  not  made  public.     Alt  dolcj(nlion<» 
of  the  royal  authority  m.i.t  bo  inudo  in  a  .olon.n  and  f.Mnal  innnne-,  and  niiiRt 
bo  at  least  lu  far  inado  piiblio  that  tho  \>«hom  who  are  required  to  nrknowledijo 
thooir-and  pay  obedience  to  (ho  ac'n  ilono  by  virtue  of  them,  mui^t  be  ncpiaintcd* 
wnU  thoui;  and  for  thio  roa«on  a  judg^'i  commission  to  hear  and  determine  all 
OrTminol  matters  in  any  particular  county  mu»'t  k-  published  in  that  county  tO 
.which  It  rolatCH,  and  tho  commission  of  a  Goverr,or  of  a  IVovineo  mui^t  bo  pub- 
,il.shed  In  the  I'rovinee  of  which  ho  is  made  the  Governor;  and  no  powers  than 
those  that  are  contained  in  those  public  commi.Mons  can  bo  of  any  legal  author- 
ity, ^^(^bo  end  and  design  of  gitring  private  instructions  to  a  Goverao"  is  not  to 
convoy  new  powers  to  him  in  ^a  Kecrot  and  under-hand  manner,  but  to  direct 
bim  m  tho  use  of  those  powers  which  aro  legally  communicated  to  him  by  his 
public  conimUsioii.     It  may,  therefore,  bo  justly  concluded,  that  since  his  M,|. 
jesty  lian  not,  either  by  bi=i  commiss^ion  under  tl.o  i^reat  seal  or  by  nr.fother 
public  and  solemn  instrument  of  sufficient  Ici-.d  authority  for  this  ,.,',rpo,;  ,.om- 
municatcd  to  his  Govcrjriwj  power  of  making  laws  for  this  I'ru^in.c  by  tho 
•dvico  and  consent  (^H  Coundl  of  the  Trovlnce  only,  without  the  concurrence 
of  an  Assembly,  all  the  ordinances  hitherto  imyle  in  this  Province  have  been 
'    made  without  a  mlMmt  authority,  and  are  conse.|ueutly  of  no  le^rnl  validity 
Therefore  flic  Knglish  laws  have  not  yet  been  legally  introduced  into  (his  IVo- 
vmco,  and  tUc  French  laws  have  not  yet  been  hjgally  abolished,  but  ought  pro- 
perly to  be  considered  as  still  in  force.     ■ 

But,  if  wo  suppose  for  a  moment  that  a  private  instruoUoft  is  sufficient  to 

coawy  to  the  Governor  and  Council  a  i^wcr  of  making  laws  for  the  I'rovinco 

.  without  tho  concurrence  of  an  assembly,  yet  how  small  a  portion  of  thk  power 

fa  meant  to  bo  communicated  to  them  by  .the  instructions  above  mentioned  f 

They  are  authorized  and  empowered  to  mirko  rules  and  regulations  for  the  wcl- 

^S!'^f,    .?T*  government  of  tho  Province,  j.rovide<J  they  do  not  tend  ip  affect 

the  Ufe,  hmb,  or  liberty  of  the  subject,  or  to  tho  imposing  any  dutieror  taxes. 

Under  this  rcstnction,  it  is  evident  that  none  of  the  criminal  laws  of  England 

could  be  legaHy  ,ntro<luced  intq  this  Province.  bec«u«  they  all  affect  clthet  life, 

or  hmb,  or  l.berty ;  nor  could  they  introduce  tho  ordinary  process  of  arresting 

and  impnsoning  a  man,  bjr  a  writ  of  capia,  ad  renpondendum,  "which  is  used  in 

•ctions  of  debt  and  trespass  and  other  civil  actions,  since  It  touches  so  Jmme- 

^diatcly  tho  liberty  of  the  subject.    It  i»  evident  thercfdre  that^  tho  gwat  ordi- 

mnrn  nf  thn  17th  Soptonibor,  1704,  which  introduces  — -^  ■      ■  ■■ 


.   .    ...         ,„*"-"' — -I  "...^-  <iiwuuubvg  flruncB"  all  the  civillin9~ 
cnminal  laws  of  England,  could  not  bo  passed  by  virtue  of  tliis  instruction.    It 
was  therefore  passed  without  sufficient  authority,  and,  therefore,  is  not  legally  in 
foico.    Conse^uentl7,tho  laws  olEngland  have  not  yot  been  legally  introduced 
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/intfthis  J»royince,  nor  tl.e  Frericl.  lawaj  legally  abolished;  but  they  continue 
y^M"  **.  "*  ^^  construction  to  bo  the  laws  ef  titis  Proylnco. 
_  jTli^  thi|d  and  hist  ground  from  which  we  may  infer  that  the  h»W§  of  England' 
Hfvo  not  3fot  been  k^ally  introduced  into  the  Province  by  tlie  ordinance  of  the 
ii«Ho!r  ^'^"^  S^'P^"'^'-.  1^«^.  58  tlio  wantof  promulgation,  which  is  a  cir- 
I  cumstanoc  e&scntially  necessaty  <^  the  legal  validity  of  every  new 
Uw.  Let  the  authority  of  a  legislative  body  bo  ever  so  clear  nnd  absolute,  the 
laws  they  inako,  can  have  no  binding  force  upon  their  subjects  till  they  have 
plainly  made  known  to  them  what  they  are.  ' 

n  ^/'"/'•o  King,  Lords  and  Commons  make  a  now  law  in  England  itself 
1  though  their  power  is  incontestable  and  without  limit,  the  law  is  not  in  force 
immediately  from  the  day  the  King  gives  the  Royftl  assent  to  it,  but  usually  from  ~^ 
a  certain  future  dhy  appointed  by  the  Act  itself,  before  which  the  people  are 
wpposed  to  hare  sufficient  time  to  make  themselves  acquainted  with  it:  or  if 
no  such  dakr  is  appointpd,  but  the  expression  in  the  Act  is  only  that  henceforth 
or  henccfofward  the  said  new  law  should  tike  place,  it  will  bo  binding  only 
from  the  tilne  of  the  Act,  being  sold  by  tho  King's  Printer,  which  is  the  present 
methodofpubhslungActsof  Parliament  to  the  people.  Formerly,  before  the 
invention  of  printing.  Acts  of  Parliament  were  publicly  pK,cIaimed  or  wad  aloud 
to  the.people,  by  the  Sheriffs,  in  the  several  counties  of  England ;  and,  till  they 
were  so  proclaimed,%re  not  deemed  to  be  legally  in  force.  And  when  an  Act 
of  1  arliament  i«^n8lothat  extends  to  the  American  Colonies,  it  is  never  deemed 

f^l^f^  'r  'l''!"  ''"^  ''''''"^  '"'  ''  ^'^  ^««»  transmitted  to  the  Governor 
of  th^olony  by  the  Secretary  of  Slate,  and  received  by  him.  and  published  by  a 
bis  order  to  the  people.  r      •*"  ^  "j  m 

F-urther,  the  publication  of  a  law  that  is  necessary  to  give  it  its  binding  force. 
m.t  ought  to  be  "  7*^  P»Wication  of  its  title  only,  or  even  an  abstract  of  it* 
S^^mMS;  '  ),?ht'  ""  P^^J'^'f «"  f  ^  the  law  Itself  in  the  very  words  in 
of.newlaxv.**        ^hich  it  was  conceived.    Thus,  if  the  King  and  Parliament  of 

V    1    V  'f\  ^,"''*'"  '''^"''^  ^^^^  W^P*'  *<>  «'J«Pt  and  introduce  into  ^ 

England  any  part  of  the  laws  of  France,  as,  for  in,tance,  the  laws  relating  to  the  ^ 
police  of  the  city  of  Paris  should  from  such  a  fjLture  day  take  place  inLdon   * 
and  the  other  cities  of  Great  Britain,  nor  even'to  enact  that  the  laws  relatin..  to     ' 
the  pohco  of  the  city  of  Paris  and  contai.»ed  in  such  or  such  a  book,  (mention- 
ing  the  title  of  the  book,  its  date,  and  the  place  at  which  it  was  printed,)  or  in 
such  an  edict  of  Lewis  the  Fourteenth,  passed  on  such  a  day  of  such  a  year     ^ 
Jould  be  thenceforward  in  force  in  London  and  the  «aid  other  cities  of  Great        ' 
Bntip ;  but  it  would  be  necessary  to  recite  thosclaws  word  for  word  in  the 
Act-ofParliaraent  that  introduced  them.    In  like  manner,  if  the  Parliament  of 
Gmt  Britom  should  resolve  to  introduce  into  this  Province  any  part  of  the  law      . .. 
of  England,  a^  for  instance,  the  laws  relating  to  the  maintenance  of  the  poor.        '' 
itwould  not  be  sufficient  barely  to  enact  that  the  Vs  of  England  relating  to 
the  roaintenance  of  the  poor,  Khonld  tnl-a  placei    ■•     -^     •         -  -    -       ® 


\:"- 


^ 


FCf^ 


It  would  be  necessary  to  recite  all  those  laws,  word  for  word,  in  some  such  man- 

nw  as  this:  ••That  the  following  laws  concerning  the  maintenance  of  tho  poor. 

being  those  which  are  in  force  in  England,  upon  the  same  subject,  should 
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.^  .  tl,c  u.,.„r  f„lo.,.g:"  after  „«„,,  „,„  ,.„,  „,„„^,  «^ 

•  .l.a.  U,c  Supreme  Court  Mlnii.^Zl^Z!:^;^l*t'CZ'T^'^ 
.«  erl,„i„a,  „„a  civil  ^.,0,  .pcable  io  U,c  l.w,TCaJ^^"'s":r S" 
not  to  doomed  •  sufflciont  proioulgalion  of  Ibon.     I.  ^.l  ,k   7  «'i«  Mm- 

ci,,dw„po„.Li,g.u„dof.ifo»a„hf;i  ,X«»"i.f  ;^™«,^^^^^ 

gronnd.  .  a,  l,.™boo„  noationod  .WvMha.  So  lawCra'Zvf  Lt  „[ 

nJSkt^'^-n  «.N  *;^J^«»\'«"«t^-'^tea  that  they  are  legall^  established 
liiHPl "'"  I"""-         ®*         "  *"  "'**  *""«  manner  it  may  be  supposed  thev 
l!fSRfer'.^"ll;;."'«y  !>«  'ogally  established  In  this  Provhce,  wiK^S 
K::r;;'7;;;Sf  ""'S«^5o"-    K"t  the  cases  arc  very  dirte.^:   T^.Ta  ' 
S;^i^>^  "•"'"  •-  '^'^'^''-^O  province,  in  which  fhe  French  laU  ^re^^y  " 
Inx..  .1  ,   u       *'''*''"*'*«^!  f'  tl'o  *"»«  Of  the  conquest,  and  are  the  onit 

a«^  11.0  ,K>opIe,h«^e  any  knowledge  of;  wherea^  all  the'othe  British  cZu^ 

2^f  J^  ,  ?"  "''  "r^  *^««'^<ir«<>r<H..gly,  in  conse^cwcc  o  the  ^reat  «n,^ 
be  of  E„«hs  men  who  have,  after  the  conquest  of  them,  gone  andieUleili 
thom.n,ongthe  conquered  inhabitants,  and  have  been  su^oscd  to  coIstLto 
Tl..i.,t,„d  of  Jamaica.  *"«  "»»"»  ^^Y  ©f  tlie  people.  This  was  the  case  with 
S:;ar;,.^ta.s?^.3ffi  ^'^'^^  «'•"«»•  wasacquired  by  conquest  from  the  Spaniards. 
^.«ab.....»p,a..tcd  Tlio  greatest  part  of  the  Spanish  inhabhants  of  it  abandoned 
nions  in  \.n.r!  "  7"  -ft^r  the  conqncst,  to  go  to  the  other  Spanish  domi- 
mons.n  Amenca;  and  the  few  that  remained  are  reckone<l  to  be  not  worth 

m  T  T"""""^  "^  ^''«  Government  wore  established  in  tj.e  sin.e 
ull  a  rt  "f  "/•'«.««"*«  I'"»«'ples  as  they  would  have  been  if  it  had  been  an 

A  pro,.A.i«ti.m  of  ^'*''' '"  f  ^^^'^^^^  "ettlcd  by  Englkrnen,  there  is  no  need  of 
te:S:^t"i  '"'^'  P^7"'f  t'«n  of  the  laws  of  England,  because  they  are 
ptaotodcoioivr  8»PP0scd  to  be  already  known  to  the  iohabitmits/ They  carry 
ihi.  I  r'i.  ,  f  l**  them  from  England  into  the  country  they  go  to  inhabit, 
the  wholobody  of  the  laws  of  England  that  are  in  forpe  in  England  at  the  time    • 

^   taws  as  are  m  their  nature  entirely  local  and  not  applicable  to  any  country  but 

.*.ngland  ;  and  they  are  further  bound  by  such  of  the  laws  that  shall  bo  afterwards 

-passed  by  the  British  Parliament,  as  shaU  by  express  words  be  extended  to  thV5nl ; 
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.»Dd*lttfew1|8  by  8uchby-law8  orlocal  la\v8,,of  an  inferior  kind,  at  shall  be  made ' 
amongst  themselves  by  the  Governor,  Council  and  Asseipbly'bC  their  rcpreson- 
^tativeri,  under  the  powers  communicated  by  the  Kqyal  (Shactera  or  Commisajons 
(p  the  Governor  under  the  Great  Scah  -         «  \ 

-  ->  I  call  these  latter  laws  %-/aw»,  because  they  "are  restrained  hy  an  owrcss 
•  clause  in  the  charter  *and  commissions  to  the  Governors,<^uqder  tlrt)  anthomy  of 
,  which  alone  they  can  be  {pado  at  all,)  16  bo  such  as  are  not  repugnant  to  tho 
I  laws  of  England^  which  is  the  very  es^nceand  deftnitiori  of  a  By-law  of  a  city 
or  town  Corporjitic^  in  E.hgland.    This  is  tho  true  ideS  of  the  planted  Cplonies 
pf  Great  Britain  ;  n-om  which  it  is  plain  that  Jihere-is  no  heed  oft-ah  express  proe-    * 
mnlgation  of^tho  jaWs  of  England  in  such  Colony,  in  order  fo  giv^.thcm  aJcgal 
introduction  info  it:  because  they, arc  originally  introduced  l^icre  by  the  first" 
settlers  of  tho  Coloi^y,  who  aro  supposed  to  be  sufHciently  acquaint^  wit^  them. 
But  this  reiison'oan  hav«  no  weight  with  respect  to  a  conquered  BrivinCe,  su'chf-- 
as  Uie  Province  of  Quebec,  where  t^e  inhabitants  know  nothing  of  tho  law^  of 
En'gland.     And,  obnsequfcntly,  they  cannot  be  legally  inttoduc^d  into.sach  a    ' 
Province  wfthout  an  express  promulgation.'         ^  ^ 

ThePrcnchlnhawtanU  ^f ''  ^*^  ^^^  ^''"''  *'^®  French  inhabitante  of  this  Province 
Mtto  li^v'JrZkcd'M  may  well  be  overiook^  "as-  being  jin  inconsiderable  part  bf 
jSS£iti?h%'?jri?Sii  *'*^  P«''P'<'  '<'"'<=*^  '"  '* '"  comparison  of^lie  British  subjects 
fahabit^ntsofit.  that  have  rcsoflcd  to  it,  in  Ujo  same  mftnW*8tlie  Spanish 

"inhabitant^  that  remained  in  Ja^inica  after  t^c  conquest bf  it  wWe  qyerleol^d  iS^^ 
the  settlemenit  of  tlw  laws  of  that  island,  it  nped  only  be  observed,  in  answer  to 
^pch  a  prpposali'th^at  the  French  inhabitants,  of  th|3''„Province  mi  iii  fact  so  fai**  \ 

;^  •   "        froui  being  inconsiderable,. that,they'are  at  least  a) hundred  timet)' .  , 

Becwue they arO  •     ,       •»  .      A  ...•',.     .    .       .    ,T,^'      '  ,    .    i     • 

more  than  ahuu'  as  many  m  humber  as  the  British  subiec^  settled  \in  it,  and  thai "' 

dl«dtimesthe       n  •    '  ^'     -^  iVi    i      a*     -^       •      T  rl        ti     i    .T   . 

numbci'.  tjys  proportion- seems  likely  to  ^Acrcase  ev«fy  day.-  gfirelyflt/  ^ 

Cwoukl^bc  an  -harsh-.and  lyireasonable  'conduct  to  treat  the.bulk  of  tire  people  aP  .^• 
inconsiderable  in  order  to  accoii]modata3|ho  meiisares  of  Government  to  a  small 
-number  of  ne(v't68idents  that  are"  less  thaj)  the  hupdredth  patt  of  them.       ^  ;" 

»i     ./w.      ....       ^^hbse»rc  the  grounds  ofion  which  I  conceive  it  majS  justly   ' 
Itdeapitu1ati(uiorthe   ,  ,,>,,-.   s.,     ',  .  ^'     ..     ,-.  'ci      •'<» 

pounda  u))oii<irhibh  be  con,cludoa  that  lheJa^ySi.of  .Eiigland  have  nof  yevFbcen 

thiSMbhe  laws'of  Eng-  l^aHy  introduced  into  this  province  &n^  ciinsequently  th^t  the    ' 
'ifgalWintofoduJccaln"  French  law^  and  usages  ha^c  not  yet  ^nlegally  abolished;  fb 
'«oti»&PMviucc.         ^jj.  g^j>  i,ccause  thiss  important  chang^  of  the  laws  has  not 

been  made  bylne  Earliam^n^  of  Great  Britain,  which  is  the  only  proper  legislature', 
'  of  this  Province ;  sei^hdly^  because  it  has  not  been^made  by^rtue  of  ai^y  legisla-'' 
tire  authority  legally  communicated  by  tlie-King  to  his  Governor  andX::6uncii,(for.     . 
the  coQi^^ission  under  the  Gr^at  Seal  tp  the  Governor  jibmmun1c{(tes 'aq  snch  au> .'   :. 
thority  to  the  Goverijior  and  Council;  but  to  the  QMernor,'Goa9cih&iid  Assembly ; 
and  the  King's- private  instructions  are  not'a  l^gannethod  of  communicJating  such     - . 
authority ;  and  if  they  were,  it  would  not  warrant  the  great  chtmge  that  has 
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been  made' in  the  laws  by  virtue  of  it,  because  this  change  has  bebn  carried^ 
YJJwtfybqyond  the  limited  powers  contained  in  it);  and  thirdly,  because' it  haa_ 


been  miide  without  a  promulgation  of  ihe  new  laws,    tf  his  Mnjca'ty  shifll  be 
graciously  pleased  to  restore  to  the  Canadians  .tBeir  ancient  laws  and  usages,  it 
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will  prdbftbly  be  a  more  g«ntle  and  popular  pothod  of  doing  thiv,  and  give  leas 
disgust  t^  tlio  English  inbabitanta  of  the  Province,  to  dccinro  upon  all  or  some 
of  the  grounds  that-jiave  been  abovO  sot  forth,  that  the  great  ordinance  of  the 
nth  i>f  September,  1704,  by  which  the  English  laws  were  introduced  into  this' 
Province,  was  originally  null  and  void  in  itself,  and  consequently  that  the  French 
laws  have  never  been  legally  abolished,  than  to  consider  the  laws  of  England  as 
having  been  once  legally  established  hero  by  that  ordinance,  and  then  to  repeal 
(hitt  and  the  other  ordinances,  and  thereby  banish  those  laws  from  the  I*rovinc« 
in  order  to  re-establish  the  laws  of  the  conquered  nation.  And  it  is  for  this 
•  reason  I  have  been  so  full  in  setting  fo|th  the  grounds  of  its  nuUily.  But  which 
of  those  two  methods  of  getftiig'rid  of  the  English  law  and  restoring  the  ancient 
laws  arid  usages  that  were  observed  before  the  conquest  is  fittest  4o  be  adopted, 
is  a  prudential  rither  than  a  legal  enquiry ;  ythor  method  of  doin'g  it  will  bo 
agreeable  and  equally,  beneficial  to  the  Canadians. 
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AT  THE  COUUT  AT  BUCKINGHAM  PALACE.  (•)   ^ 


V^- 


< 


Lord  Pbkmdf.st, 
Lord  Stkwaiid.  - 


fhe  \3th  day  of  June  \65d.  -    '    > 

PBE8E11T  : 

• 

THE  QUBBS'S  JIOST  EXGELLENI  MAJESTY; 

llw  RovAL  IIionKias  Pbixm  Albmit. 

Earl  of  Adrrdeev, 
-   Earl  or  CLAnESBOn. .' 

VIBCOUKT  PaLMERSTOK. 


Ddkr  OF  Newcastle, 
Duke  of  WELLisoTdN. 
Lord  Ckamukhlain. 


Mr.  RlRDEKT.  ' 

Sir  James  Graham,  BaW. 


Whereas  there  wns  tliU  <lay  rend- at  the  .Board  a  re[^t  fro4Rhc  Right 
Hoiiournblo  the  Lords  of  thcjlHdioial  Coinii.ittce  of  the'Privy  Council,  dieted  the 
30th  MftVla«t  past,  hiniibly  wtting  forth  that  the  Lords  of  i\^  Judicial  Com- 
mittec  hftSslsikcn  into  consi.IoiHtiou  the  practice  of  the  CoiniuUlec  with  a  view 
to  greater  ecSijm-,  despattli,  aiul  eflioicncjr  i"^  the  appellate  jni-i»<liction  of- Her 
Majesty  iirCoimciSind  that  their  Lordships  havo  agreed  humbly  to  report  tcr 
Ilcr  Majesty  that  it  is  expedient,  that  ccrtliin  changes  sliould  be  -made  in  the 
existing  pracMcc  in  Appeals,  and  recommending  that  certain  Rules  and  Regula- 
tions therein  set  forth  sh6«ld  henceforth  be  ollerved,  obeyed,  and  carried  into 
-execution,  provided  ITer  Miycsty  is  pleased  to^prove  the  same  :         i  .> 

Her  Majkstv,  having  takin.the  said  Report  into  consideration,  wite  pleas- 
ed; by  and  with  the  advice  oMIer  I'livy  Council,  to  approve  thereof,  rtnd  of  the 
Rules  and  Regulations  sot  forth  therein,  in  the  words  foWowing,  videlicet";—  ;  , 
L  That,  any  former  usage  «>r  pragjico  of  llcr  li||p?tyV  Privy  Council  not- 
withstanding,  an  Appellant  who  shall  succeed  in-tojjtaining  a  revereal  or  material 


(•)  By  the  Imperinl  Stntute  7  and  8  Victoria,  Gap.  tXI3f,  Section  la,  it  Is 
enacted  :— Tliat  it  shall  and  may  bo  lawful  for  the  sjld  Judicial  Committee  to  make 
any  General  Rule  or  Regulation,  to  bc<binding  upoii'al|;  Courts  in  the  Oolonioa  and 
other  Fotelgni  Settlements  of  the  Crown,  requiring. the  Judges  Notes  of  the  Evidence 
taken  before  Such  Court  in  any  cause  oppcaled,  and  of  the  Reasons  given  by.iho  Judges 
of  Buch  Court!  or  by  any  of  tliem.foror  ogainst  the  Juigment  pronounced- by  sucli 
Court;  whicli  notes  of  Evidence  and  Reasons  shall  by  sflch  court  be  transmitted  to 
'  the  Clerk  of  ihe  Privy  Council  witjiin  one  calendar  moq|- next  after  t^  bail"  given  by 
■neb  Court  to  prosecute  nfty  n^ipeii(Vto  llcr  Majesty  in  (jllfncil ;  and  suclTordw  of  the 


'bf  Sttch  Courts  in  tlw  OoioaiefrO*^ 


Tiaa  Committee,  nrairt»e"t)»nainsju|iun  all  Judges 
Foreign  Settlements  of  the  Crownl  •  - 

In  virtue  of  this  Statute  Ihci^  Lordships  made  an  order  of  the,  12th  February  1846, 
dlrecttog  that  the  rcttsonsof  the/judgcs  of  the  Court  appealed  fromshould  bo  trans- 
ferr*4by  the  Regitrar  in  original  to  the  clerk  of  the  Council  at  the.same  tube  that  the, 
othotptoceedings,  4ot,  are  tranHerred.       •     .  '     f  v    .'       "   ;" 
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.ItoniUoo  ot.„y  ju,I„mol,  J«r«,,  or  ordo,  .p|»,W  fh4  .Imll  b«  ,„«i|„d  ,„  • 
«c«j,„  tl,o  c.«.  of  ,1,0  APP..I  from  ,W  lu.  «„.lo„..  ..„.,.  i„  Z.  „  .h  J^ 

"•/I'"' ""  KoKi.t«r  or  otl,.r  pro,,,,  „fflc„  h„i„   „,„  „„„„,|    ^ 
■I.  IV,v,-  Co„„c,  onic  wi.l,  ■!,.  dnto  of  ,l,.ir  ,r,i,.l,  ,h,  „L,  of  1.21^,  " 

^....,f:™du,.uwC":-tr;:rp::;:^^^^^^ 

oflkerof  ,ucK  Court,  l.o  directed  to  o.nit  from  such  transcrin    all   11  !T 

n.I  .....„.n«.t.s  provided  «uch  o.„l.io..  be  Matod  .„1  S  J  /t  e      d I  «  "' 

of  p...... :  and  tl,a.  ospeeial  cro  be  taken  not  to  allow  any  docun      t  o  b  tt  4 

f.r  h  ,.,,..  ll.«„  onco  „  sach  transcript ;  and  that  no  other  eertilled    onl,  o  ' 

III   That  w!.cn  the  recortj  of  proceedings  or  evidence  in  the  chumo  appeal: 

M.no  ihc  name  .n  a  printed  form,  either  wholly  or  ^  tW  a,  the  same  may  1 !« 
»:f  prmfcd,  and  that  he  do  certify  U.o  .amo  to  be  correct.  o„Z  col    bv 

!Ol.wcU  il Xrr         °°'"''°*-  ".l.ri"t^  «oord  .iU  U  iocumd  or 
""oe  t.rms  U.e  Appellapt  or  his  agent  en^afvin.  tn  g^  '^,  ,,„, 


cap«  fn,  il.  >  t.    7'^*  -  "  ••  "-  ""  "K»«^  engaging  to  rtay  thCJioat  ,oiLprcp«riH«^ 

optHfte  Til  T7  T\  "-"^'^  "^  appenliai  that  one  hn«dre.i " 
Xul  each  ".        r;^  °^'  whereof  thirty  copies  are  t6  bo  delivered  to  the 
•gent,  on  each  ..dc,  and  forty  kept  for  the  use  of  the  Judli  Committee  :  and 
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Itikt  lio  tAhn  tff*  for  «offcltor»'  coptea'of  tho  tr«n»*Hpt<  or  for  drowlnjiftfio  joint 
.  appeudix,  bo  henceforth  allowed,  lh'o»oHcilon»ori  Iwth  Hidtt  Iraing  Allowed  t4)  hiiv« 
Mo«M  lo  tUo  original  pApofH  «t  Uio  Council  Offltit,  nnd  to  extriu^t  or  canw  to  l>« 
ntmoted  and  copied  Nuoh  jwirU  tiMruuf  lu  oro  noMMary  for  Iho  prepnrAtlon  of 
the  petition  of  appeal,  at  the  »tation«r'tf  cbirgo  not  exceeding  ona  iiliilling  p«r 
bri«fali««t.  .  ...       I 

V.  That  a  cerldli  thno  il<b«J  Within  %^  tfj^all  b«  the  dntj  of  tih«i 
Appellant  or  his  agent  to  mako  auch  application  for  the  printing  of  the  tranncript, 
and  that  auch  tit^  Ito  within  the  «p^c<»  of  »ix  calendar  inontba  tr^nt  the  arrival  of 
the  transcript  and  the  re^ialralion  thereof  in  all  niattera  brought  by  np]>enl  ftoiD" 
Her  Majesty's  colonlea  and-plantatfem^t  of  the  Capo  of  GootI  Hope  Or  from 


the  territorivs  of  th«  liiRt  IimJIh  { 
lA  nil  matters  brought  by  apjMi 
ions  abroad  ;  Knd  that  in  dvfaul 
atops  for  the  prosecution  of  the  j'C 
the  Appeal  shall  staiul  (liAmiwetlf  w 


within  the  Apace  ttf  three  monthit 
hef  part  of  Iter  Majesty'a  domin> 
llant  or  his  agent  taking  effectual 
II  such  time  or  timca  rospcetivcly, 
ler  order,  and  that  a>«poh  of  the 


same  be  made  to  tlid  Judicial  Coftjnilttee  by  the  Kcgtilrar  of  the  l*rivy  Council 
at  their  Lprdshjpa!  next  Bitting.  ,; '  „:     ;'  -^    r  .  g§     .  » 

VL  Tlint  whonot-er  it'shalf  ille  found  that  the  decision  of  a  matter  on  a|)poal 
ta  likely  to  turn  cxclpHively  on  a  qucHtion  of  law,  the  agents  of  the  parties,  with 
the  sanction  of  tlie  Itegiatrnr  of  the  Privy  Ct>uncil,nmy  submit  such  question  of 
law  to  the  Lords  e^lh«  Judicial  Committee  in  the  form  of  a  special  case,  aiul 
print  aucL  parta;  only  of  the  transcript  as  may  \)Q  necessary  for  the  discussion  of 
the  same  ;  provided  that  nothing  herein  contained  shall  in  any  way  bar  or  prev- 
ent the  Lords  of  the  Judicial  Conmiitleo  from  ordering  tlie  full  discussion  of  the 
whole  case,  if  they  shall  so-lhiiik  fit ;  and  that  in  order  to  promote  such  arran- 
gements and  simpli.fica|ion  of  tljo  matter  in  dispute,  the  Registrar  of  thd' Privy 
Council  may  call  the  agertts  of  Uie  parties  before  him,  l>"diiaving  heard  them, 
and  examined  the  tronlcript,  n|»y  report  to  the  Commt||Ha  to  the  nature  of 
the  proceedings.  ■  ^M?p«' 

And  Hek  MAJESTy  is  further  phased  to  order,  and  it  is  hereby  ordered, 
that  the  foregoing  Rules  and.Regulations  be  punctually  obeerved,  obeyed,  and 
carried  into  execution  in  all  Appals  or  petitions  and  complaints  in  the  nature 
of  Appeals  brought  to  Her  M^csty,  or  to  Her  heirs,  and  successors,  in  Council, 
from  Jler  Majesty's  colonics  and  plantations  abroa<l,  and  from  the  Channel 
Islands  or  the  Isle  of  Man,  and  from  the  territories  of  the  East  India  Company, 
whether  the  same  be  from  couila  of  justice"  or  from  special  jurisdictions,  other 
than  Appeals  from  Her  Majosty'a  Courts  of  Vice-Admiralty,  to  which  the  v»d 
rules  are  not  to  be  applied.  V    ._      »       *^ 

^irhoreof  the  Judges  and  officers  of  iter  Majesty  V  Courts  of  Justice  abroad, 
and  tho  Judges  and  officers  of  the  Superior  Courts  of  th?  East  India  Company, 
and  all  other  persona  whom  it  may  concern,  are  to  take  notice,  and  goTern 
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omseivea  Accdrmngiyr 


(Signed.)  WM.  L.  BATHURST. 
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RULES  &  REGULATIONS  OF  THE  JUDICTAL 

COMMITTEE   or  THE   PRIVY  COCKCIL.  :  i     '^^^ 

/  .■  '  ■ 

in  Council,  Slst  of  March,  1865» 

Whereas  doif^Wvc  ,$aj/^djy^\th  reference  to  the  power  of  the  Judicidtl 
.  Committeb  of.tlw.PriW  ^wriicil  to  suspend  or  relax,  under  Cvrtnin  specW 
circuinstn«tccs,'theRega|«tion8  in  Appeal  causes  cs^lishcd  by  Tier  Majesty's 
Order  in  Council  of^ilic  i^tfi  of  June  1853 ;  Her  llajcsty,  by  and  with  the 
advice  of  Her  Trivy  CWfidit^  is  ^jleascd  to  order,  and  U  is  hereby  ordered.  That 
in  Appeal  Gases,  in  which  a  Petition  of  Appeal  to  ller  Majesty  shall  have  been 
lodged,  and  deferred  by  Ucr  Majesty  to  the  Judicial  Conimjttec,  the  said. Regul- 
ations shall  bo  subject  to  any  Order  or  direction  which,  in  the'  opinion  of  the 
Lord*  of  the  Judicial  Committee,  the  justice  of  any  particular  case  may  seem 
to  require.  ►  ■  -  *.._     _1      >_!_._ 

CCGREVILLE,  , 

March  31,  1855.  i      '  .  J 

(Extract  from  Appendix  of  Moore's  Privy  Council  Cases,  vol.  IX,  Part.  3rd.) 
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'"waL^twi.:-!  -COUKT  OF  QUEEN-S  BENOH,:  ' 

(Appeal  Side.) 
■Saturday  the  Maventh  day  of  July,  one  thousand  eight  hundred  and  ffty  teven. 

•■    "^ .  ,  present:'      '\.  '  _■  ■'-:  .  ^•.' 

The  Honorable  Sir  L.  H.  La  Fontaixe,  Bt.  Chief  Justice, 
"  Mr.  JusfiOE  AvLwiN,' 

"  ,'   ,  Mr.  Justice  Dtn'AL, 

iv  -  ^       ♦•  V'  Mr,  Justice  Caron. 

The  following  Rules  are.read  aind  published. 

/    /  ^  \rEGU^  GENERALIS..-:  ^: ^    >■  ^  ''      . 

Experience  having  shewi^  tbat  the  paper  covers,  heretofore  in  use  arc 
insufHcient  to  protect  the  records  §f  the  Court,  from  injury,  it  is,  hereby,  order- 
ed,, pursuint^  to  the  Statute  in  that  behalf,  that  for  the  future. the  Clerk  do 
provide  proper  wrappers,  or  external  covers,  Wparchmeut,  for, each  record; 
an(1«  to  defray  the  oxpcnco,  thereof,  the  sum  of  oW  shilling  andllfree  pence 
shall  to'paid  to  him,  over  and  flbovothe'other  sums  nowMyablc  up^a  tlie  sueing 

nut  tsif  ..*...  .■■■>?!  >.f  k  ■».....»1 ^ — :. ^ ' '  ■     >. — . . — ^:— — ~ — — 


out  of  any^yfltrof  ApfMath 


•  It. 


*      ■" 


tt  is  further  ordered  that,  instead  of  the  present  iiumb^  for  the  future* 
there  bo  fyled  in  the  office  of  the  clerk,  twenty-five  printed  copies  of  cases, 
on  each  side,  in  appeal,  and  Ihat  the  said  pases  be  priii'ted  as  heretofore,  ou 
paper  fn  folio  form.  /^  •       x 
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LOWER  CAN  ABA  JURIST. 


COUPILBD  BT 

STRACHi&f  BBTHUNE,  'Jdvotate. 


"■■® 


PAOS 


M. 


AoTiOH  endiclarationde  paterniU,  although  coupled  wi«|i  a  demand  for  damaws 

18  not  susceptible  of  trial  by  Jury,    (Clarke  vs.  McGrath.    S  C  )     '      5 
-,  tmdemuHon  de  tutelk  cannot  be  instituted  by  a  stranger.      (Exparte 

O'Meara,  petitioner  «i  det.  de  tut.,  ts,  McCleverty.    9.  C.)  . . .  195 

en  garantie :— vide  Otblf  tib.  _  -  ./....,.... 

en  garantie : — Tide  Cobporators.  '  • 

en  garantie  .--Whe'n  the  acUon  is  the  result  of  an  application  for  ratificaUon  ' 
of  title,  and  the  writ  ifo  been  sued  out  under  the  same  number  as  the      ' 

original  procedure,  and  as^^ere  in  that  cause,  it  is  not  necessary  to 
produce  in  the  action  en  gaf.  either  a  copy  of  the  title  deed  or  copies 
of  any  portion  of  the  record  in  such  original  procedure     (Exparte 
Judah  &  Judah,  plaintiff  e^r.,  vs.  Roiland,  defdt  en  gar^  S.  0  )  194 
en  reddition  de  compte  will  n6t  fl^against  a  Secretary,Treasure^ho  has 


\  ,: 


ti 


rendered  an  accountjBd  reciive^  discharge.    If  there  be  error  in 
such  account,  the  reftedy  ,i»  an  acWbn  en  rifomuUim  de  compte.   (The 


189 


\.      School  Commissioners  of  Ghambly  vs.  Hickey.    S.  C.) 

-    -  ■  "  .  RMOipTOiliB,  in  case  of  non-i^aymenfof  pnrchase  money  stimulated  in  a 

.     .      ^es^ofsale  of  immoveables,  eiistMOtwithstanding  the  property  m*y 
haye  passed  to  «  third  party  in  virt^f  a  regutered  title,  and  no^ 

/  ''»t»»standihg  the  fact  t^t  the  deed  atta||d  has  no<,b*n  registered 

.    .  (Pa^teoaude, appellant, and  L&iger  de  t'Splanteetal., resp'ta.  Q  B)  loe 

'      Adjtokataihi,  non-resident  in  Lower  Canadar-rufe  FotM  iiioHmi.   . 
^^  AtfiDAvii :— aufBciency  of,  to  opposition-jftWe  Opro&xm  4Jm  de  dUtraire 

«      for  Capiat  mu8#»contain  the  allegation  of  pertanal  ilebtednesa  by  defend- 
ant.   (Alexander  vs.  IJpLachlan.  %.  C).  1 ........ ." ;.  . 

«      :--vid!e  Opposition  d^n <fann«U(r.  /  •••••........... 

AeinniiT,  by  a  person  not  a  member  of  Parliamepi  no$«to  tise  his  influence  in 

opposition  to  the  passage  in  ParHameilt  of  a  PnbUc  La^l  is  not 

^ .  against  Public  PoUcy,  and  is  a  valid  consideration  for  a  contract  to 

pay  money.    And  an  agreement  to  cease  acdng  as  Inspector  of  ashes, 

^  and  to  dose  an  inspection  of  ashes  store  in  Montreal,  is  a  valuable 

- ---         .        consideyaUon  suflident  to  support  a  contract  to  pay  money,  thonei 

mider  the  ?«>*.  Stat.  18th  Vic,  ch.  11,  ttap  party  agreefag  to  do3 

Jad  no  legal  Jght  to  act  as  Inspector  or  have  an  Inspection  store. 

(Qenshaw  vs.  Djrda  S.  0.) 


^  ■ 


f   •••••'«••»••«, 


••  %•  ••■«•••  , 
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of  cause,  vide  NiptiiiB. 


,^V- 


r,  as  regards  nnmt 
**      >-otiie  DiOLABATioir.  '       ,*  ^  v^v      ^  p? 

ArmL  wUl  lie  fh>m  judgment  of  Circuit  Court  dismissing  a  dlfenupMroit 

(HoGinn,  appelUmt,  and  BrawderS,  r«spondent.    S.  0.) . . .  *  i»« 

ArnARAXOB,  after  foreclosnre,  vide Diiuaia.  '  ••....,.  no 
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IHDIZ  TO  FBIKCIPAL  UATTXItS.. 


lY 


10 


5i 


Pa«i, 

A»fiA»A«o»,n«^  not  be  <>led,  between  lOth  July  and  Slit  Adgnst  inblullTely,  but,       . 
if  }^yled  after  the  last  mentioned  period  in  any  acltlon  where  a  default 
'.has  been  recorded  in  the  interim,  the  party  so  appearing  must  pay  th« 
costs  of  Uking  off  the  default.    (B«U  ▼••  Leonard.    8.  0.)  ••!"'•  •'•  • 

AppBiHiici:— Father  of,  misrepresenting  his  age,  is  liable  in'damage*  to  tB^party 
to  #hom  he  binds  him,  if  any  be  incurred,  by  reason  of  iuch  appren- 
tice quftting  his  engagement  when  of  age.  "*(IUce  ys.  Coo^^  8.  O.J,. 

AMiWAtOBS :— »ward  of,which  does  not  embrace  all  tfi*  material  pointftubiiiitted, 
»     or  which  discloses  excess  of  authority,  will  b«  set  arftde.    (Tate  et  ^1. 
vs  Janes et al.,  and  B.  contra.    8.  0.)  ."..••••.. Wl 

Amompwt  :-in  «>  action  of,  for  work  and  labor  done,  if  it  be  pleaded  and  prored 
that  the  work  was  performed  under  a  written  i^ement,  the  plaintiff 

cannot  recover.    (McGinnis  vs.  McOlosky.    S.'C.> V;.,y..,**  198 

^AttaohmIiit^— Wd«  Saiabt*  — - 

AXTOBMKS  oi  W«»:— When  one  of  two  |«ttners  leaver  the  dUtrict  the  other  can 
contiripe  to  act  in  the  cause  in  his  individual  name,  without  the  neces- 
sity of  a  regular  substaution.  (Tidmar8h.vs.SUphensetal.  8.0,) 
«  are  liable  TO  loJWo,  to  the  Sheriff,  for  his  fees  a(^d  disbursements  on  writs  <rf 
execution,  issued  on  the  fiat  of  such  Attorneys.  (Boston  et  al.,  appel- 
lants, and  Taylor,  respondent.  .  Q.  B.) . 

AwABD  Of  A^iTBATOM,  in  itself  conclusive,  cannot  be  atUcked  by  verbal  evidence. 

(Joseph  vs.  Ostell.    8.0.)........ v 

[RiviBSiq  in  Appeal,  12th  October,  1857.] 

*BAtum'  nm  are  (a$olutely  prescribed  by  lapse  of  3  years,  undeif  the  12th  Vic, 
ebj44^<I*eP*ill«'«r'9' Scott  et  al.  S.0.>. 
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265 


275 
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BuL  o»  tinmo  •.—Clause  in,  to  effect,  that  carrier  may  at  his  option  tranship  at 
Quebec  and  forward  goods  to  Montreal,  at  ship's  expense  and  nur- 
^     ehane*  rUk,  'does  not  relieve  carrier  from  liabUity  arising  from  negli- 
gence and  want  of  care  in  the  handling  and  landing  of  the  goods  »t 

Montreal.    (Samuel  vs.  Edmonstone  et  al.    ^.  0.) ••• 

BoMAOB  (ACTIOS  m5\cannot  be  defeated  by  the  existence,  during  20  years,  of  a  fence 
(cloture)  between  the  two  properties  in  question.  (Devoyau,  appel- 
lant, and  Wateon  et  al.,  respondents.    Q.  B.^ 

«  •  (AOTioH  ih)  :— When  defendant  pleads,  that  he  has  been  always  ready  to 
bound,  and  prdys  acte  of  his  wUUngness  so  to  do,  but  also  prays  that 
plaintiff'*  action  may  be  dimiuei  wUh  cotti,  defendant  must  paythe 
costs  o^  the  suit,  althoiigh  the  costs  of  the  homage  are  divided. 

(Dansereau et  al.  vs.  Priv6.    8.  C.) •• 

Bbomb,  assuming  to  be  the  mutual  agent  of  buyer  and  seller,  and  accordingly 
signing  bought  and  sold  notes,  will  not  be  presumed  in  law  to  be 
such  mutual  agent  from  the'mere  fact  of  liis  being  a  Bfokers  and,  in 
the  absence  of  sufficient  evidence  o%lii8  being  authorised  by  both  par- 
ties to  sign  such  notesi'they  wUl  not  constitute  a  valid  memorandum 
in  writing  within  the  StATUii  Of  Pbauds.    (Sjrme  et  al.  vs.  Heward. 

11.0.). '. ...•.•,••••;•• 

Bt»-Law:— The  legality  x)f  a,  is- examinable  on  a  motion  to  quash  a  convicUon 

predicated  thereon.    And^  Bye-Law,  imposing  a  penalty  of  £5  and 

•1  imprisonment  for  69  days,  in  default  of  payment,  is  in  excess  of  an 

authority  granted  by  Statute  to  impose  by  Bye-Law  a  penalty  not 

exceeding  £5,  or  60. days  imprisonment,  and  is  therefore  illegal 
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(Exparte  RMolpB,  for  cS'WOfart.TPHrffirl  ^ 

Montreal,  prosecutors.   "8. X)*)'.. ..•.'•...•••.*>•••••••••  • _•••    *' 

OATiAa  AD  RisPOMDTODDii :— ImpriiJonm^t,  mi^r  the  8Ui  section  off  the  12th  Vict., 

ch.  42,  can  only  be  effected  after  personal  service  on  the  defetfdant  of  ;  L"" 
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It 


iftf  Judgment  and  notice  therein  referred  to 

yrmm.  s.o.) '. ., 

<l4|rua  AD  RurbMuwDDii :— «t(ie  ArriDAviT  for  CbfrfM.  ,    ' 

"     ;ifo  Bmpondeiiditii  :— Aotioii  commenced  by,  is  nnaftoted  by  t^e  qoashing 
of  the  C<ipia$,  and  this,  nbtwitfi^tanding  ,that  the  amount  demanded 

does  not  exceed  ^16  cy.-   (Biwes  vji.  l-rancUco.    8.  0.) 

yA»M^:—^vidt  Billow  ItAvim.  .         -»  ,. 

has  a  right  to  retain  possession  of  goods  outied,  antU.the  whole  flight  ti 
paid,  even  where  the  freight  is^|  a  fii;e4  rate  per  paclcage,  and  the 
goods  are  not  all  ready  for  d^livei^.  (Qrewster.et  al.  vs.  Hooker  et  al. 

s.o.> ,... L.aI...... , 

'"7??*°  ■"*'*"'  fcgainst,  if  he  decline  s^earipg  to  the  value  of  the  goodi 
%■     Ifcst  and  claimed,  Uie  Court  will  iubmit  the  matter  to  the  lerment 
-  ^  dSci$oire  of  the  plafaitiff.    (Hobbs  vsVs^n^cal  et  al.    8.  0.). ......... 

OnnoBABi  :«-0ost8  on,  will  not  be  allowed  »gainM  the  Justice  who  has  manifestly 

acted  merely  in  the  exectation  of  bis  duW.  (Exparte  DeBeaqjen.  8.  0.) 

»  M      :— «u{e  Btk-Law.  '         , 

\^' " ji"  '.T^ide  RiqoBpaB.  „ 

«  *   Costs  on,  are  in  the  discretion  of  the  Court.  \(Exparte  It^qnard.    S.  C.) 
€noi^T  Cpc^T :— Judgment  on  demurrer,  vid»  Appvai* 

Civil  dbath  :— A.  party  condemned  to  death  by  thiliBonrt  Martial  which  sat  in 

Lower  Canada  jn  1839,  and  fubsequentiy  pardoned,  cannot  etter  en 

><^       *  "     jugemtnt  or  revCndicate  his  property  forfeited  by  reason  of  his  attain- 

V  der.     (Rochon  vs.  Ledltfc.    8.  C.) .\. j 

/i'  his  'flr^^instalment  when  due  vendor  migjit  treat  deed  as  null,  on 

;    -^^  notifyingr  purchaser  to  that  end,  accompaniled  by -an  express  declara- 

tion  that  such*8tipulation  was  de  rigueur,  a^d  one  without  which  the 

vendorwould  not  have  signe'd  tire  deed,  is  ^omminatory,  and  theref&re 

not  executory  d  la  rigueur.    (Homier  vs.  Demers.    8.  6.). 

ComnnnTT  or  pbo^bstv,  which  has  beenflBways  treated  by  the  parties  Int^sted 
a§  existing,  notwithstanding  its  legal  dissolution  by  civil  death  snb- 

sequenOyremoved  by  p'ardon,  will  also  be  treated, by  the  Conrtq^ of 
Law  as  having  existed  unihterruptedly  since  the  marriage.    rCartier 

1  vs.Bfechard.    S.O.) ;....„...... -ial"--. 

V       r      :— Question  as  to  existeiM*  of,  in  case  whfere  parties  were  Lower  ^pdians 
•  and  g^married  in^p^nited  Stat^,  without  an  antenuptial  contract, 
will  be  governed  by  the  matrimoidal  domicile.     (Languedoo  etux.^ 
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vs.  Laviolette.    8.  C.) 
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wiBifBD  in.  Appeal,  March  ISSajg 


240 


CoitPENSAtlOH  -.tr-^ide  DA|f AOBS.~ 

CoMPpsiTB  wiiu  >—!i)ide  ^artnbbsbip. 
OosnioT  or  lawIs  :—vide  Mabbiaob. 

OoBTBiAqT:— If  terms  of,«6  altered  by  two  other  deeds  ilipulftftftg  for  Its  resiliation, 

.  ;  one  of  which  provides  for  the  payment  of- a  peilaUy  by  the  party 

.    seeking  for  the  resiliation,  and  if  one  of  the  contracting  pities,  with 

~    "    ,  r     the  consent  of  the  other;  transfers  his  rights  to  «;third  pad^  alluding 

^  general  .terms  to  the  right  to  resiliate  under  one.  of  "such  deeds, 

,'    v.     Without  specifying  which,  and  without  any  reference 'fieing'made  to  a " 

penalty,  such  third, party  is  relieved  from  any  liability  f»r  such  pe- 


/ 


# 


-n 


.  *  nafiy.~tMonagfaan  vs.  JBennlng.  .S.ty:^. 

CoBPOBATiON  0^  MONTREAL  are  bound  to  'fill  up  an  old  water  course  which  does 
damige  to  the  property  of  a  9itizen  within  the  limits  of  their  juris- 
^—^—-4-  -diction.    (Voyer  vs.  The  Mayor„  Aldermen  and  Citizens  of  th^pi^ty' 


pfMontreaL    8.0.)......, 


•  •  •  •  •  • 


•  ••••.«  \  ••,•••  I 
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INDKX    W   PRINCirAL   MATTBRS. 


N.      doWPCi^ioJt :— TKi'lndividual  m 
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M  1     « ^  General  pro  Regina, 

''  f  CoBPOiUtOtdB,  sued  In  "•C8jfe[t  of  tl 
wS",   of  a  mere.cl^arlniri 


actiDn  «^  garanlie, 
share  orloBa.    (Ho^j 
plainti^s  «fl  gar.,  va 


:^i 


^rs  of  a,  cannot  bo  impleaded  in 
)ta]tion.    [(Hon.   George  E.  (Ar 
formant,  vs.  Yule  ot  al.    0.  G.) 
r  Corporation  debts,  aa  if  thcjr  w 
|.<  canfaot  call  i||  theii^mp-corpi 
lindeinnify  ftfcm  kgalnal^heiji' 
et  al,  t8.jP 
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tlie  Slic! 
^'IJIjo  Court 
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a  cy.'nnd  cosh,  the  costs  wiU^Be  taxed  as  in 
itW.of  tliat  amounlt,  \:  (Wilion^.  Morris,  aad 
■jtriiK  d^inititnee,    .8.  p.)!..  ■  ■  .'^ 
original  demand  is  Of  a  pri^ 
il  La  Sanquo  du  Pcuple,  dpp 
'  '•  ,^4*ij  aaie  fi,  Pa^tii*,  coAtesting  Report  of  Distri^utioB 

*%' J|%^  Wli'cspii^t  of.'^'  fonncr  actiiirii  will  not  entitleiidef<|Ddaf^m  suspension 
-^4  of  prociicdingi^,  unless  it  appear  that  the  causes  of  both  ^  identical,' 
^'MAnd  that  Ihe  parties  ike  also  identical.    (LalpudeiVs/Latmde.  8.  t!.)  290 
tpovp^.DSviMs,  once  exei^ci^ed  laldisg  the  whole  extent  of  lani)  r^sttrrflYor  thata 
^purpose,  cannot  'h^  r^ptatcdj  unless  the-.titlQ  disclos»  a  ijqie'cific  right 
"  to  t^e  exctoise  of  &  ptrp^tual  s(!trTitude  of  tljat  de8criptl«|&^(Croteau 
vs.  Quintal."  S.  Q^  tt.^.f,..^t\^.,...^......^V,i),^^^l>.'.....f'i,  )i 

JikniTon  not  a  party  to  a  deed',  ^flege^to  be.jnade  b^  a  debtor  mt  dieonfiture  and' 

'^ '  in  rfraud,  wi^l  not  .]>e  entitled  Jto.  haye  sucl>  d^d  set  aside,  unless  he 

,'-i^  ,     ,   prove  thatlbe  has  thensby  Buffered  ijtrejudicii..,    (Sharifig,  tkppellan^ 

'"•'      >  'I       *  and  Meun\£r  dlt  Lanidrre  «t  al.,  re8pondent,s.'   Q.  B.^.!...i;> 142 

^' GincQiiiTioii  d'actiohb  aannot  l4,  pleajied'  by  a  prelfaninary  pleaoiiixe^ption  dla 
'     4  ,    finrmi.    (Hunter  vs.  Dorwim    iS  G.).•....^..'K•..^.^Jtl|!^J^•. 28? 
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pleader 
forme.    (Hunter  vs.  DorwiB. 
Ci;(<t»t-t«t({e.FABBiQcxs. 
^. " . "  ^w&cTicelebrateB  ibe  marria|(|B  of  4^irl  'faring  minority,  wi^||l^t||pi)blicatioii( 
f  ^  of  baiftiB,  and  iijritbout  the  consent  of  ber  parents,  ini.yirtie  of  a  di»^'       ' 

■    *^^       plensation  from  bis  BiBbop,  is  not  liable  for  *damage8  for  so  doing^  ' 

(Laroqae  et  vir.  yb.  Hichon.    8.  G.). ..... . . . . . t. . ... . . 'i^^.. . . . . .  16? 

,  "  '" ,      '  ,[il||viB8iD,  In  Appeal,  IstKarcb,  1868.]   i^; 

HtMLQWi  for  corporeal  injury,  cannot  be|[iecoyered  tn|^ttfuro^it)aoutj)||cific-proof    ti''- 
of  the  extent  to  wbicB,We.pow)tr  of  the  pfkrty  to  maK»'| 
b«<n  thereby  impaired.^   "^llarshall  ts.  Th^  G^and 
Gotapany. 
:— 'In  action  of,^ Hj^^ant  may  appearand  plead,  < 
"  montfis  adBflp  seryic^'  of  interrogatories 
altbongh'^IPnQlnre  to  appear  was  attribut 
''  .(Hayden  T8.  Fitzsimmons.   |^.). 
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it  8Ai8n  oAoian.         " 
,'from  defect  in  thing  sold,  vidt  Yvsaw. 
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vf 


—-r     .  j '  ■•■ .  ■  .      '.      -       •      .   '    ■  ■  /   ■    ■  ■.■'".,..;  >-'ij:  •:,  ■■ 

."  ■      '     ■'i    ■'        ^ .    '      -  ■■■'*'■   '  v.."       .-.:::' 

■    '  INDKX   Til)   l'RINCH'A4   MATTBns;  y^,: 

'•'  '  /■' 

'  PlMXOKa  claimed  from  Tlio  Grand  Trunlc  Railway  Company,  by  reason  of  the  alleged 

negligence  of  their  servants  in  destroying  tlic  rubbisli  culloctcd  on  the. 

lino  of  rallrood,  being  tiio  finol  act  in  the  construction  of  a- portion  of 

.  .  the  lino  of  railway,  aro-subject  to  the  proscription  of  six  months, 

under  the  9th 'Vic,   ch.  25,  s.  4!),   and  such  prescHplion  is  nvail- 

,  able  to  tiio  Company  under  the  general  issuo^  (OoucherTilie<.TS.  T\» 

Grand  Thirfk  Railway  Company.    S.  0.).y<\ •. ....179 

"      •~^°  *"  *"*'""  ^°^'  ^  ^-  **''  dolivcry  of  stodes  to  B.,  the  latter  cafanot 
offer  in  compensation  damogcs  alleged /o  have  been  incurred  in  tho 
'  .  s,  building  of  B.'s  house  by  A.  a>  a  »tt6-con/fac/;^r.und«r  SljW^CSauclgg*  ■""■ — •>"-"—"« 

,■  ilal.vs.Hart.    S.C.).... T...„ ..' 190 

*  '  •  '  [CONFmifKD  in  Appeal,  Ist  March,  1858;] 

^-'^^V***^  FaLHB  IMPRISONMENT. 

"     .iolairaed  for  mutilating  a  person's  horse  arc  not  considered  peMonai  wrong*, 

.        entitling  a  party  to  a  trial  by  jury.     (Durocher  vs.  Mcunier.    S.  0.)  280 
DiBT,  not  due,  vide  Saisiis  arret. 
Dbclabation  cannot  be  amended,  by  reason  of  a  fact  which  has  occurred  since  the 

institution  of  the  action.     (Marsolais  vs.'Lesage.     S.C.) 42 

"      :--Conclusions  of,  in  an  hypothecary  action,  must  dcmtftad  that  land  bo 
sold  in  ordinary  course,  and  not  simply.    (Piatt  et  al.  vs.  Piatt  et  al. 

SC) ,i .....183 

DlBTKACTiON  DB  FBAis :— Demand  for,  in  an  action  not_ retiirned,  can  produce  no* 
legalcffcct  in  favor  of  the  Attorneys  demanding  the  same.     (Rolfand 

vs.  Larivicrc.     S.C.).......... 93 

DoinoitB  of  husband  is  where  he  usually  resides  and  carries  on  his  business,  not-.        . 

withstanding  his  family  may  reside  elsewhere.     In  Lower  Canada » 

'      '                '  the  law  only  recognizes  one  domicile.    (Kay,  appellant,  and  Simard,  "    • 

Respondent.    S.  C.) jgij' 

DOHATiOM  on<r««ie  gives  rise  to  payment  of /o(Z«rt  pcM/e*.    (Lamothe  et  al.  appel-  ■ 

lants,  and  Talon  dit  Lesperance,  rospondent.    Q.  B.) 101  - 

"      in<«r»t>o»;— A  right  reserved  by,  to  be  furnished  «i.o»ecde«r«/ejn«n»»Bj^.  - 

lants  et  ^venablet  pdur  cheque  taiton  de  I'mnte,"  if  left  in  abeyanee, 
^    e  oafittot  ^irwards  be  converted  into  a  demand  for  money.    (McGinn, 

jk  appellant,  and  Brawders,  respondent.    S.  C.) ^:  i ....  .•  176'       • 

^  .  :— A  droit  d^hahitatlon  stipulated  by,  in  favor  of  donor,  on  another  proper- 
M  J'  '  *y*°  be  acquired  subsequently  by  the  donee,  cannot  be  invoked  bj 
-    /.  flicb  donor  against  the  purchaser  of  such  other  property  from  the  ^ 

"-         ^       donee.     (Verdon  vs.  Groulx.    S.C.)...j ....* 4^184 

SouAisi  VBWix :— In  bypothecarjr^ction  for  recovery  of,  defendant  cannot  demand  ..  '  ' 

'               -  J^^^j^  ^-^^llfe^^'*!^  '^  °°°^  ^"*'  ^"°^- "°  e^cception  applying   ' 
I           ""mP'^^W^W'^^  casJJ^  tlKMOTMt're  coiUumier.    (Benoit  vs.  Tanguay,  and 
•       ,  ,•"41  Tafagnay,  plain^,  en^^i.  Bouthillier,  defendant,  en  gar 168 

Db^  PI  BuiTB  m#l^  exercised  aifter  the*  da^,  88  ietT*^  the  Irtdlord  and 

tenant,  during  the  exlstence^f  l^ea8c.'*'i<MQB^fe|J|1?ower;  Q.  B.)  276    " 

Emoiios  Pbtitio!^  Act  :— Commissioner  employed  iMcrj^aB  a  riilft  of  action 
against  the  party  or  parties  4)n, whose  application  he  was  appointed,  ' 
for  the  fees  due  him  as  such  Commissioned  (UcOofdTS.  B«IUnffbaaw     k 

•l^.        etal.    S:C.) .f./^H----^------.-..^...  .X- iC'       =^ 

Ktnfwfil  !■■■  In  nn  action  on  a' promigsary-gotoi  whew  defendant  pleadrf^uiuig^ 
^rty  also  liable  to  plaintiff  on  1(3^6  note'ias4i  Wnpetent  witness  tO^ 

«.«      '^'■^^""'^^es  of,  are  applicable  in  an  Actniron*!!^  '  * 

I  futnishing  materials.    (McGw.^^  IJiFtl.    S,  C). .  ^.     It  • 

■I    .   i. 


■#■ 


■'  .    ^     .      -  .         ».',.      '      ■      '  ■■  '.•.■  .»»■,'.,  *  ■    ■    ■    ■■"■  ;..■-■      ■     ■-:, 

ti  KllDpX  to   rBlK6llBAL  MATntM.  J    ,   .  ■ 

»'."••''>» "■ 

■.:.-,■':.  ■  •:,>..•.■-■  ■  ■.-..,  .  \  Pa«. 

Itibiiioi  of  bargain  and  lide  of  goodt,  «M«  Baoiaa. 

•'      :— In  a  commercial  ca»e,  rerbal  testimony  may  be  adduced  in  expianatlon 
of  the  contenta  of  a  written  document,  the  meanlBg  of  which  may  not 

"a  be  perfectly  clear.    (Oarth  vi.  Woodbury  et  al.     8.0.) ..4* 

•     ir       ,  [CoxriBMiD  iq  AM>«fti>  l*t  March,  1968.] 

"      i—vidt  Ihtiebcptioii  or  PnisoaiFTioH.  \ 

XzolPnoM  4  taformt  cannot  be  pleaded  by  Q||rtteg  not  ityllng  tbemselTOi  defend-     ^ 
knta,  and  an  exception  bo  pleaded  will  be  rejected  on  motion.    (Qrin- 

ton  TB.  Thp  Montreal  Ocean  Steamsliip  Company.    8.  0.) 84 

«     i  la  forme  .-.-Merita  6f,  cannot  be  tried  or  te»ted  by  motion.    (Olarke  .?t  al. 

TB.  Clarlte  et  MX.  »S.  C.)  •••••.•••«••'•*•••  ••••••••••*••••»••••••    .""» 

/«  d  la/orme  .—Plaintiff  may  plead  new  fuetf  by  way  of  eetoppcl  to,  and'tte 
'  C  -  iufflciency  of  BucU  ticw  facts  canflot  be  tried,  or  tested  by  motiotf. 
"\ir"""^^^"(The  Beacon  Life  and  Piro  ABSuratnce  Company  of  London,  t«. 

:         *:  Whyddon.    8.  C.) ...,...,.- W« 

I*      d  la  form,  by  which  it  is  alleged,  that  defendant  is  described  in  the  writ 
as  of  "  St.  Hyacintho,"  simply,  whereas  he  in  fact  lives  in  the  Parish  . 
of  St.  HyaclntUr-Le  Confcsaour,  an^  that  there  are  t^ireo  distinct 
places  or  looalitiesln  the  district  of  Montreal,  Icnown  respectiyely  ag. 
the  Town  ol  St.  Hyacinthe,  the  Parish  of  St. 'Hyaclnthe.mndthe  Parish      ; 
of  St.  ilyacWo  Lc  Confesseur,  is  bad  kn  law.    (^yman  et  al.  vs. 
Chamard.    B.C.).. '- .....^. ......  188 

BioiPTios  •.—vide  P«A.  m-  .     ■-  ■,'''■"" 

*       "      ij /a /of me;— ride PEKUiiniABi^Eio|PTiO!».^  .«  «.»  ■    ^    •■' 

.                                                           j  *      ■  11              „"      J     ' 

"BzOBAHOB: — rid©  LODS  "KT  VKNTM.  >._^«  ^ 

Bxmwi:— Insufficiency  of,  not  a  legkl  ground  for  its  rejectionfrdm  the  record."  .  ". 

•  (Strother  vs.  Torrtince.j  S,  0.) .'....     83.. 

tomBltiOH  on  TiTBKS  can  no  longer  be  claimed,  in  consequence  of  the  passing  qtf    \, 

"  The  Seigniorial  Act  ofll85V'    (Dumontetal.vs.  Chaurctte.    8^0.)  ItaT    .. 
Enotnos :--The  presence  or  co-opofration  of  recori  is „ wholly  unnecessarjjfor  the    » 
«.  validity  of  a  seizure  rd»de  IhereirfiaeiT  (Guilfoylo^vs.  "WMIt^t  al.        , 

and  Tate,  et  al,  opposints.    S.  C). . . V. . . . .'. .U  188 

M      :--H«veable8  and  immoveables  can  be  seized  simultaneously  under  one  aftd  - 
the  same  writ  of,     (Kierzkowski  vs.  Lespiirance  and  Lesp^raftce, 

opposant,    S!C)....^ .....J^. ., ^..  IM 

"     of  a  judgment  en  Uparatifin  He  biene  is  sufficiently /fected,  by  a  renuncia- 
^-'  .  tion  by  the  wife  to  the  community,  duly  insinu^d.    (S6n4cBl, 

appellant,  and  Labelle  et  al.  respondents.    S.  ,(5 .) 2t*  ^ 

FABJteQOls :— At  meetings  of,  th^  Curi  has  i^  right  ta  preside,  the  vuirgitiUUr  «* 
rv        cAarge  being  the  proper  officer  so  to  preside;  and  any  such  fljieetings 

^presided  over  by.  the  Curi  are  nulL    And  when  the  Margii^lier  eft      , 
charge  cannot  read  nor  wri]^),  aminute  of  the  deliberation*  of  th^ 
"  meeting  ought  to  be  drawn  up  by  a  Notary.    (Damour  et  kl. .«» 

^       Guingue.    S,C.)..... i. «4o 

Vaits  IT  ABnoi>BS :— Interrogatories  and  rule  n^ed-not  be  served  person^y,  ^p      ; 
.._^   ___       default  case,  when  the  wrU  of  gsbimons  and  declaration  hi|fe.b0feB 

»~      personally  served.    (Turgeoii  vs. Hogne  et  al.    S.  C.) ,\t.^..it(^°: 

fATtftm  iMpmnnwiwHT:— Damages  clwmed  for,  will  be  ^lloWed^' although  na:<ma|ico  • 

*  be  proved.    (Wilson  vs.  MOrris,  and  Dame  Elizabeth  Ravaria,  p|i^tif!^ 

^^  jwr;r»iirueigia«faBO»^--AJ0Ji»....i^tji.tliT- v-"  ^ 
iimobbbb: — ^Rule  for,  agl^t  adjudieataire  described  in  Sheriff's  ret 

residing  in  Upper  Canada,  may  bo  declared  absolnfA,  on'a  (Ample 
return  of  a  Bailing  that  he  has  no  domicilfe  in  Lower  Canada,  ana  can- 
jiot.be  found  in  the  district  of  Uontreal.  (Guy  vg."Clarkg(to,  apd 
McLeaii  adjudicatain.    S.  O.X^ ./..4...  M» 
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„         .  '     ".     1IU>BZ  TO  PBIWeiPAl.*  MAttjIM,  •  '  »a. 

■  ""    >_^'<.  *^  •■•".,....■         -  "      .     ■  Piai. 

'>^''fBpMn  :-H>M<  QhARun.        ,  'j-  ""■...• 

OiUUJitia, ,<aclum*<«)  docs  nollie  by  Tender  against  Tendee,  who  h^i  neglected  to 
*  pay  certain  debts  of  ttie  Tcndor,#hlch  ho  had  undertalten  to  pay,  and 

in  oonsequenoewbasectf  vendor  has  been  sued  for  the  recovery  of  sueb 

debU.    (aauthier  e^al.  vs.  Darche.    B.  OJ)...... ....'. 43 

,,  -' (RiviKSio;  in  Appeal — eW«  pi'^^.) 
**  (iKtion  en)  doti  lie'by  vendor  against  vendee,  who  has  neglected  to  pay 
cei^tain  debts  of  th»^vendor  which  he  h4d- nndprUlien  to  pay,  and  in 
oonseqmiUide  .wTiereof  vendor  has- been  sued  for  the  recpvery  of  such 
'  "'  debts,  (dauthicret  al.  appellapti,,  and  Darch'e,  respondent.  Q.  B.)  291 
f<  "  s — In  casii  of  sale  of  an  imipovable  by  several  vendors,  who  in  on&.and 
;     ^  th^same  deed  merely  sell  their  r'espectivd  shares  therein  which  are 

deSued,  without  any  sUpuIa^on  of  loltdarHi,  although  for  one  price 
%>r  the- whole  property,,  is  divisible  among  the  several  co-vendors.'     - 

(MaVteau,  T^tor  vs.  T^treau.    8.  t.). ......... .' TiU 

OAlDinr :— -rid*  Saaairr.       '  •  "- 

V  '   Ihlling  to  irepresent  go^ds,  must  remain  eontraint  par  eorp$,  until  he  pro- 
duce the  same  or  pay  their  valne.,  (Ouimet  V«.  llcOallum,  and     ..,t 

Clarke,  flit'*  <«  cause.,   8.  0.). .....  t ............." 108 

"      failing  to  represent  goods, 'must  remain  con<rain<  par  corps,  unUl  he  pro- 
duce the  same.    (Wilson  vs.  Pariseau  and  Phillips,  mi$  en  cau$t. 

S.  0.) ....,...-.«,. 358 

'GimBAt.  DAHA0K8,:—vM£  Railway  ao'cidhit.  '  '   "»      Wl^ 

Gcabdian'b  fibs  •.—vide  SuBnirr.  ^  '  '         ■  .Wk. 

BtPOTBBQITB  :— rufe  XiBTTBRS  Pa^bnt.        ,•       V  #'"        .  »'         ■"^''  . 

Htpotbboabt  Aotioh  : — vide  pdcAiBi  Psanx. 

"  "  i--vidt  DBOLARAtl^H.  «.    '  ij». 

.    "  '!•  '■.    '  joined  to  a  personal  one,,  is  prescribed  by  the  rap8eof3i>yjBan.    ^ 

"  <I)<lcurd  m  Par«,  et  ux.    S.  0.) O-"."  3tl 

"     Dbbts  :—»irfe  Imputation.  i,  .     v 

iMPBOVMBiiTB  : — ^Possessor  of  land  in  bad  &ith  hivi-no-<toii(d«r«<m(Mm  therefisrr — ~^ 

(Lane  «t  al.  vS.  Deloge.  ■  S.  C.) ,..       3 

iMlOTAnoii  or  PAYHBNTB : — Monies  paid  by  an  hypothecary  dlotor  to  his  creditor, 

J.  ]ai  respect  of  two  debts  of  diibrent  dates,  both  payable  by  lilstalments, 

'  >'      btfi  subject"  to  the  privileg»of  acquitting  the  more  ancient  one  be- 

*^       "  "     "iom"  it  became  due,  without  imputation  made  at  the  time  of  payment, 

y  "',     •  "^  will  W  inuMtted,  Istly  in  extinction  of  the  interest  accrued  on  ^e 

■-■-^  Borefntoient  deb^  2ndly  on  the  principal  of  that  debt,  whether 

.       ■„  or  noti^rdly  on  the  interest  due  on  the  more  recent  debt,  and  las 

on  |h(>  principal  of  suoh  last  mentioned  debt.    (Oasson  vs.  Thomp-    „ 

.        5%»   .ipn^   8.  0.)............'^:..'.,.... ...: IW 

^barpOTQft  or  Ambs  l-^vide  Aorbbmbnt.       ' 

V  .,    iJi   ,  t>r  RoADB  is  an  Officer  within  the  meaning  of  the  Provincial  Statute  ^4  and       , 
v^  ""A     ,,      ,15  J'ic.  ch.'b4,  enUtled  to  a  month's  notice  of  action  for  damages  in 
JT  "'^Mquence  qf^an  Act  performed  b|' him  in  that  capacity,  although 

act  may  have  been  committed  without  legal  anthority.    (J«tt4, 
lUant,  and  Ohoqnette,  respondent.    Q.  B.) .......... .  .^0. .....  148 

ImnaUHOi  :-^n  the  case  of  a  Policy  of  Insurance  granting  permission,  in  the  body 

thereof,  to  insure  elsewhere,  on  giving  notice  to  that  end  to^the 

Direeton  of  the  company,  in  order  that  the  second  Insurance  might 

~~      Jl  He  tndorBed  on  tlie  Policy  aanMBqnirtng  bytfaygye-iawB 

wbany  printed  on  the  back  of  tjie  Polioy^  that  such  notice  be  given  and     '. 
^noh  second  Insurance  endors^^n  the  Policy,  dpeint  de  nuUitf,  m 
_J^       ntt'""  "'  ^""*-  -— Tr-» «~-"— «-«A^|fl||yi.«nri.^  ««■!,  M  »  ^onaeqnenfi^ 
*';.-■'■.,  .V.      >|  ■.  :    ■  ■•■;^:;;'-.^W- ■    /  ■ -;«jjj         .'    *.\^ 

.  .       ...  ,'  Mim  K. 
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iinJfcx  TO  PWKrwAL  M^mciiM.    <^ 
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.^^    /      Paoi. 
the  CountUw  ()f  Chttiiibly  and  lUailing- 

A..: .....v...: /..,^V..  wt 

ondomcd  on  Policies  o^Iniuranro,  r/ipeeilng 
.^urnnce,  urill  be  hcltl  lo  bo  waiwd  on  tlio  part  ot  the  Iniiir- 
ompany,  if  their  AKont,'on  being  notified  of  «uch  dMiblo  Indur*    > 
^toco  after  the  tiro,  make  no  uicclflc  obJKCtion  to  the  Maim  of  tbA    ' 
•Mured  on  that  ground.    (AtwcllvHjJbpWc»tern  AsMirance  Oom- 

■■*,^'J)any,    8.  C.) Vailll*''''!!^^  •••&«'■  •/**?'•••*••*  *"• 

1^'*',  tRuviwwtB  in  Apn^.TWEoib^wr  Teiln,  ISS'nr  /  '^ 

-mthnmett  substitution'^  one  ofllcc  fsr  anotlicr  ia  a  citao  of  Firo  Inauf*  ^   '' 
I     anro  docs  not  necessitate  the  i^ivlnc  of  notice,  as  In /he  case  of  a  n«ir 
or  double  inBi(.ranco.    (Pacaud  vs.  ahe  Monarclt, Insurance  Comity. 

ON  4r  PnEsCuiPTroN  of  a  note  IriU  be  considered  pr'bycd  hj  the  pn^acti(in 
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be  to  Boioe  other  nolo. 


<«*«<*«t^««t»fl 
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*f**  .. 


f  a  letter  from  defendant  iDaktng  nsfihfi^co  tii/a  note  of  hia,  without 
specifying  it  particularly,  if  qo  evidence  to  ^c  contrary  be  adduced, 
to  the  effect,  that  the  letter  Kad  roforc" 
(Tnompson  vs.  HcLcod,  ■  B.  0.)  . . . 
^TIBIST  on  So^iorial  arrears,  due  in  virtue  of  a  sub^quent  convention)  are  liable 
to  Registration.    (Mog£  va.  Lnjai  and  Massuc,  opi)osant,  and  Uorri' 

js^       V     foW  opptfsant.    S.  C). ......  Jr. .^TT. 

JoolmNT,  non  ob$tfinte  veredicfo : — vide  Vbrdict.  JS§P^ 

homologating  an  award  pf  Arbitrators  is  an  interto<;utor,  suscepuDn  of 
^tte  revised.    (Tate  et  ai.  ts.  Janes  et  al.,  and  1$.  contra.    8.  C). . 
OP  DiSTKlBtrTioN  :^A  party  contesting,  will  be  collocated  for  any  thonies 
,*  accruii^'^om'  the  reformation  of  the  judgment  by  reaaon  of  hia  con- 
testation, in  prcCt'rencc  to  other  parties  of  record  who  may  otherwise 
bave  prCrcrcn4talf'claim%jy[7ut''who  ]|iavo  not  contested.    (tlog&*^ 
Iiaprd  &  Mass^p,  opipvintaanii  Morrison,  oppoaant.^  .8. >0.). . . . . ... 

"by  default,  against  a  party  sued  Is  aa  absonteoTrom  Lowe^  Canada,  may 

be  fet  flttkk  by  o|tftr)ution  d  firHfahnuHer,  gj^uoded  on  the  fact  fbat 

'!''■'     tbQ,dcf«mH|M  waliliR  such  apfentce,  but  Mtually  resided  in  Lower 

Canada  wQcn  sued.    (Armstrong  vs.'  Crocbetiere,  and  Crbcbetidire, 

CfppOSa&uf    €.  C.)*« f,. ....  ...  r.^• .  w^  « .  •  .^;.« • 

icTioii:--Ih/iin.actydj|^M  Consignee  fo^alue  of  goQjkLaoId  by  Carrier!|at 
:  place  of  dc|nut.tidn,'in8tead  of  ti^^deUvered,vquestI<>nrof  jurisdic- 
tion win  be  detcrmine4  V  tbe  plft^e  wk|ite  Bucb  sale  i|||pmade/fKn^ 
not  by ^1^16  .glacgj'wltere  the  oriowlftibontrRcfc'Stb  carry  was^ade. 

iptioQ,:  (Ei>ve^.TS.  f^rancisco.    1^.  C.) 
tJAkmouet  demanded  and  |ot  by  tbat 
crdB    B.C.)        ^Z' 

«      •^.'Wlbe^-tbe  vfl||lict  affd  findings  are-  contfary  to  .the  eviden<»,  the  Court 
.1  ..■     '' .^Hl  order.4  hew  tiiftl.    (BejMidry,  appellant^  ai^cl^l^apin,  respondeat. 

*••  t|B  case  ofaperataial  wrong,*irfe  Damaobs.      «     ^         <m.      , 
Lahpb  maybe  seized  sitnultaneo^fily  with  gopds,  under  one  and  tbe*  same  writ. 

„  J      (Kierzkowski  re,  Lespdrance  et  Lesp^rance.    8.  0.)  ^> . . . . . . , ,. .,;...  193 
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(Ridbjtrjfs.  Moii^cau.    S 
%J  '*  '...^"i^Question  of,  c^i^not  be  trii 
W^  '.'   „  i^^lgpatibn  of,  wifl  be  govert 
'"   "*  ^"    teilly  d^ue.  >(Cl^n6reux  > 
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too 

188 
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likW  cum  notitsimi  fonas^ntt  pa'rtof  thelaw  of  Lower  Canada.    <D£lArd  vs.  Far6  et 

|<1ASI  cannot  be  broken  by  a'subsequent  sale,  as  regards  the  current  year^  nor 
T.      5  w"—:^^.    witboQt previons  notice  to  tbitit'end/. ' (Boacber  vs.  Porneret.    8.  Ch)  169 
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Fam. 

Liau-mh  be  brolcfn  by  a  iiib«i>q|uonl  inle,  without  any  iircvloTm  notice  to  th« 

tenant  by  thu  vundor,     (Mountain  v».  liOonard  ct  nl.     M.  C.) 2Ti 

LiOAOV  :•— Where  A  by  bin  will  befiueatlii  the  intere«t  on  a  caiiital  sum  to  taoh  of 
..  hill  daufflitiTS  durlnfij  their  lifi'time,  and  fnim  and  afUir  the  ileatii.  of 
any  uno  of  tliom  to  her  child  or  eUldrvn  lawfully  boguttrn  unlit  thi 
age  of  miijoiity,  and  on  aUaining  that  age  "  the  |irlncl|ial  to  be  paid 
"  to  hhn,  her  or  Ihoin,  for  \i\»,  \m  or  llnlr  abnulute  u»c,"  nubjoct  to 
the  proviHo,  that  if  any  of  luch  duughtera  aliould  die  unniarrii'd,  or 
without  luaving  lawful  Uno,  tlie  intcruat  rihould  bo  paid  to  the  aur- 
viving  daugblora,  and  one  of  the  daulPtera  (fksaA  inteititt,  kaving  a 
chiid.  who  only  iurvieei  her  a  few  <i«yi,  the  legacy  in  capital  and 
iutercal  au  ^qucuthed  to  aach  dcucaacd  daughter  bcconiea  the  pro- 
perty of  tlu)   aurviving   huaband.      (Held,   nppelluut,   nnti  i'rdvoit, 

respondent.     Q.  It.)  . ,'.. ;ttw.  .% .TTV^TV. 7>.»..T7;.., ,  380 

Lmatii:-~A  party  aucd  aa  a  univttMl  lcj(a(co,  foritfic  recover  of  a  debt  due  t^ 
the  testator,  who  byVa  tcrma  of  the  will  la  plainly  a  ipeeliil  Icgatot 
V.  only  will  not  be  hold  liabli>,  without  duo  proof  by  pluintiff  that  tl» 

properly  bc<luoathed  formed  in  fact  the  unlvcraality  of  the  tettator'f. 
Citato  ;  and  the  productiou  by  plaintifrof  an  inventor^  of  such  eatate^^ 
In  which  tiioAiufcndnnt  la  atylod  univtnal  legatee,  and  in  which  no 
property  or  ^fecta  are  mentioned  other  than  those  bequeathed  to 
dofondant,  will  not  be  held  to  be  auch  duo  proof.  And  parol  evi- 
dence pf  a  promise  by  the  legatee  to  pay  will  not,  under  auch  circum- 

,-'''.  atlhcea,  be  allowed.     (.McMartin  va.  Garcnu.    8.  C.) 

LmiTiMB  cannot  be  .claimed  where  the  deceased  piuront  baa  left  a  will.    (Quintin 

%,      vs.  Oirard  et  ux.     8.0.) 

^,         ^  [OoMHni«D  in  Appeal,  1st  March,  1858.] 

—In  an  action  for,  account  nmat  bo  taken  of  the  chargea  to  which  the  pro- 
^^     pert/ given  haa  been  made  subject.    (LefcbyroetiMf.HB.Boyer.    Q.  B.)  26t 
LiBI^HM)  Lesbsb  : — vide  8ai8IR  uagkrii;. 

«     ^'vida  PiiiViLEUB. 
Ll^Uu  Patktt  :--A  general  hypothique  aocured  by,  is  not  exempt  from  rcgiatra* 
I     I       tion,  and  must  in  that  reaped  be  treated  in  the  same  way  as  all 
J      ^neral  mortgages  requiring  registration  before  the  Ist  of  November, 
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Society, 
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1844.    (The  Queen,  appellant,  and  The  People's  Buili 
'j  ".    '  respondent.    Q.B.)..'. 

IiOiMI  IT  Vbntb^  ; — When  a  party  owning  a  property  held  en  eenii 
held  in  free  and  common  aoccage,  sells  the  latter  to 
same  day,  before  the  same  Notary,  B  exchanges  this  pi 
■i  one  held  en  cenrive,  fraud  will  not  be  presumed,  and  Lodt  will  not  bo 

allowed,  without  due  proof  of  fraud  and  the  real  consideration  (if  any) 
which  was  given  for  the  exchange.    (Les  Sceurs  de  la  'Gharit6  jle 

I'Hdpltal  O^n^ral  de  Montreal  vs.  Primeau.    S.  0.) ,. . . 

[Rbybubbd  in  Appeal— vide  p.  200.J 
:—mde  Donation  Onbrbosb.  '  < 

:'— Fraud  will  be  presumed  and  Lod»  accorded,  where  a  party,  owning  a 
^     property en'cettHet  aad  another  in  free  and  common  soccage, sells  the 
*     latter  to  B,  ^ho,  on  Jlhe  aame  day,  and'  Jiwforft  the  same  Notary,  ex- 
changes it  for  the  pro^rtr  en  cenatve.    (Thti  »sters  of  Charity  of  the 
tieneral  Hogpltalj  appellants,  and  Prjtaeau,  respondent.    Q.  B.)  .... 
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l[l|kiiAQB,  of  Minor  without  consent  of  pariantar— vide  Cukb. 
racted  and  solemnized  in  accordance  with  th 
\^~^  where  it^is  bo  contracted  and  solemolzejl,  is,  by:  the  law  of  nations. 


<(      contracted  and  solemnized  in  accordance  with  the  laws  of  the  countrj 
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I  binding  Md  *«Itd  •T(M7irli«Ni.    And  a  mwrUf*  lo  tb*  (mto  of  Nrv 
York  (where   minura  m*/  I'KaHj  b«  m»rri«(l,  without  th«  aid  of 
parcnU  or  i'utora,)  b«twttn  »  minor,  onMiUlcd  by  htr  tntor,  and  * 
ni^or,  and  both  |>«rtici  beinR  ri>«id«nUi  of  Lower  0«n«d»,  i«  1f*Ud  la  ' 
Lower  OmuidM.     And  a  Mcoml  marrlkgA  In  Lowar  0»n»d«,  |ir«ced«d 
by  R  contriit  ttlpuUttng  lipitration  d»  biHu,  can  in  no  way  aOSsct  tho 
ciyil  rlirht«  of  ih«  partlei  under  the  firit  marriage.    And  the  fact  of 
thi^  tutor  to  one  of  th«  married  partlei  bating  bean  a  party  to  lueh 
contract  and  prceent  at  euch  ircond  marriag«  ii  no  i»«r  to  hie  pleading  ^^ 
theyon-Valldlly  of  tuch  contract  and  Mcotid  marriage,  and  the  fact     - 
of  hfai  being  a  creditor  of  the  hoiband  entitle!  him  in  lew  (0  toplcad.    ;" 
And  It  i«  incompetent  for  either  of  the  married  partlei  them»elToa  taj        - 
plcad\  the  nullity  of  their  laid  fint  marrjage.    (Languudt>c  et  U*.  vl. 
LaTioio^tt.  •Bi  Oi)  ....  I  •*(.••'••>  <•!•>•••;•  •••••••.••••••'••>  x'*'**  840 

t'   '"         t*C)Wi>>tioJiilLpp«0/Uaffehll8l4 

llAinS  AND  SlRVANil  •.-^vidt  BcilOOL  OoMMIK«IONRRB.      . 

<i      ;.Ia  an  action  f(»r  Ralary  on  the  groand  of  wrongful  diimtlt»l,Vber« 

defendant  pleads  that  plaintllf  had  been  guilty  of  dUobtditnet  o/oritr$ 

and  prtiarieation  and  dtfalealion  in  hie  accounts,  (bough  neither 

'  charges  be  proVed,  yet  if  the  Court  thinici  there  has.  been  manifest 

niifUet  of  duty,  and  erron  Md  irregularititii  In  plaintiiT's  accounti|    , 
his  diRch^rge  will  bo  held  jnstiflable,  and  he  will  Hot  be  entitled  io 
wages  btfmtd  tht  iate  of  diminal.    (Webster  ts.  the  Grand  Truttk    .;■ 
Railway  Company  of  Canada.    S.  C.)  ....••  ^'>  r>  •!•'•.•.•  ^  i  ••>••«•  •  ItS 

IftMOAL  atltndanee  and  medicine*  .—Claim  for,  is  not  liable  to  the  Prescription  of      : 
MX  anno*,  under  the  10th  and  Ilth  Victoria,  ch.  11.    (Buchanan  etal. 
vs.  Cormack.    8.  0. )•»•••"•••"•.•  *••)■•••"••  ••••  ?•••  ••••  •••••••••■  •{*."• 

IfiKOBB  can  only  be  represented  in  legai  pt'ocieedings  by  a  Tutor  appointed  en  jUMtieif^i 

and  an  opposition  fyled  by  a  Parent  styling  himself  merely  the  natural  ■■'  ■  ■ 
or  legitimate  tutor  of  his  children,  will  be  dismissed.    (Pl^t^ber  TS. 
Oatignan,aud'0atigoan,  tutor,  opposant.    8..0.)f 

Hinoritt: — pWr  Prkschiptiok.  •'' 

MoHiiB,  paid  by  a  deft>ndant  after  ezecntion,  vidt  StiiRiry.      ^ 

" Jl  levied  under  execution  must  be  distributed,  by  this  «tdlbary  Beport  (ft  pti>     '  ^ 
tribution,  although  only  on*  opposaat^e  a  olaini  unless  *I1  the 

<  parties  concerned  consent  io  a  distribution  by  motion^    (Mead  rt, 

Reipert  et  al.,  and  Boutbilller,  opposant.    8.  0.)..< • 177 

MoTiON]to  unite  two  causes  together,  on  tJM  ground  merely  that  the  matter*  in 
contest  in  both  cases  are  identical,  will  not  be  allowed.    (Simard  vi. 

.     \  Perrault,  and  PerrauU  vs.  Simard,  and  divers  parties  reprtnant  Pin^ 

Uance.    S.  0.).^^:\. 4.....,.*. 24» 

NlOLioBsoi :— Presumption  t>f,  'arising  from  the  fact  of  railway  oars  getting  olT  tha 
track,  and  thereby  causing  personal  injury  to  a  passenger,  is  stronger 
tha]^the  testimony  to  tb«  contrary  of  the  Railway  OomtMsy^  s«r- 

^'  '     jvi'nts,  whose  duty  it  was  to  guard  agi^inst  such  desoripttoa  of  «eel< 

^  <^d«nt.    (Ctormain  vs.  T^e  Mon^al  k  New  Ttirl;  Railroad  Co.   S.  0.)      T 

Niw  luAL  : — vide  Jdbt  TatAi. 

Kon<n,'of  donble  Insurance,  vide  Iibcbahoi. 
'  Konci  or  Pbqtibt:— vtdc  PBomsaoBT  NoTB. 

Nirmiif  •— Brror  jBi  on  bich  vt  la  ggywHlaa  iy^:^ 


be  amended  on  motion  to  that  end ;  «nd  M  4>ppoBitkm  ■o,«rraiw<Mi4r 
/<^         docketed  will  be  dismisBed  en  motioa.    (Joseph  tb.  0»j  eaA  Oey, 
opBesaat.    8.0.) « •• 
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Lud 
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V,     ^  ■  .        •    '•  » 

|.  ■     •  'IB  ''    ,  ''.•*'■'', ..'"   ' 

Q         -;  •  ■,-■',■  ;  .  ■'     . 

.    ■   .Mn  TO  ranioirAt  nArniM.      '''..*' 

■  •".  ,   I.-     ■     ^ 

Otn  rMMVBt,  la  aa  aetloa  ft>r  ilaader  yA»t%  pUdatUf,  ta  aaiwer  to  piM  of  pr»>  *  ■^ 
Mrlption  of  a  year,  pleadi  that  the  ilifnderoue  ei|ir«tsioaa  did  not    '' 
eome  to  her  knowledge  until  wItUn  a  year  aad  a  day  before  tbt  , 
eommenccneot   of  aueh  action,  la  on  the  pUiatiA.     (FargttMO,         '"^ 

appellant,  and  ailinour,  reipondent.    Q.  B.) .* ,181. 

Orroarrioa  i  Jim  ianntUUf,  Xo'ttnd.  Em.dt   Tkr.  «M<  Vuditiomi  Bwoau  at 
'  Taaaia, 

f!*  4JU.^«nnHtUrt—Alii(kfit  la  aapport  of,  ewearinrto  the  truth  of  tht   ' 
allegatiant,   lo  Ih*  h*U    of  tk*  ^appoMnt'i  kniywUlUl*,  !■  auiBoient. 
(Pournicr,  appellant,  and  Uraoe  littiMll,  rupondent.    Q.  B.).. .....  Ill 

"      4 flnifanHutUt. •-^td$  Jvoamwn, 

■  "      4fln  d*  eomtrvtr  may  be  fyled  on  a  tranefbr  not  itgnlfled.    (l>aJaotka  et  il. 

appellanU,  and  Talon  dit  Leiptfrence,  reipondent.     Q.  B.) 101 

_^     "^    4M  ^*  rfWnrtrer—AadaTit  Of  defendant,  whola  the  fauiband  of  oppoeeat, " 
in 'viiport  of,  itithoQt  any  allegation  of  hie  being  oppoeaat'i  ageat, 
ii  aufflolent  toiupport  the  oppoeition.    (WiUoa  t*.  Tariaeaa  sad 

^«  Slmard,  oppoiant.    8.0.).. tw% fi«,«*it«. ,«,•.. ijkM...  ^  1 

.   ■"     4iugtmrfii:—^iUi?kMMm*MH\r.  4„.'..    '  /.%m;.;::' :';  v^    •    ■ 

••      by  a  natural  or  legitimate  Tutor,  vid*  Mmoaa.    )'.■:'   >  '  ^^ 

<•    .  «»  $out  ordre,  being  In  the  nature  of  a  $aUie  arrU,  moat  be  either  (bunded 

on  a  judgment  or  lupported  by  ^he  ordinary  affidavit  required  la  tha 

CAM  of  an  attachment  before  Judgment.    (Stirling  et  al.  ti.  Darllaf 

"  and  Powlrr,  opposant,  en  lotM  ordr«  to  plalntlflb.    8.0.).., 161 

V      "    -  tll>  ■">  application'  for  Ratlflcation  of  Title  :—«ti»ot  pf,  aa  n^fda  reador. 

«(^f  RATiriOAf ION  or  Titui,         .1; 
PAaiUOTBt  :-^groement  not  to  resist  the  passing  of  atf  Act  of,  vidt  AaMMfiiit. 
PAaTHiBBUip :— A  member  of  a  composite,  cannot  retire  and  substitute  another  in 
his  place,  without  the  consent  of  each  individual  partner;  and  a^ 
Judgment  rendered  against  the  composite  firm  under  such  ciroumstano- 
/  W  is  null,  fttoad' the  non-assenting  copartners.    (Mullina  vs.  Miller 

#tal.  and  McDonald  et  al.  opposanU.    8.0.)..,.'. o...  131 

(OoNriBMiD  in  Appeal,  1st  Octobet' 1857.) 
.   pAaTums:— The  only  acth>n  they  <!an  bring  against  each  other^  in  respect  of  the     ; 
affhirs  of  the  copartnership  after  its  dissolution,  is  the  action  j^ro 

$ocio.    (Boutbillier  TB.  Turcotte.    8.0.) , IfO 

PAiTimAaa  :-«-right  of,  i^ide  Bbbvitcdb.  .   ' 

BnonirTioM  d'imbtanob  is  always  allowed  wttb  costs.    (Mongeau  et  ox.  ts.  Tureaao 

.     '  dit  Ulanchard.    8.0.) i M4 

fklso  Ohapman  et  al.  vs.  Aylen.    8.0....'...-^......'.^... Mi 

and  Gore  ts.  43ugy.    8.  0.. 264 

<^     will  be  allowed,  notwithstMding  the  absence  of  a  jior/ion  of  the  Record. 
Chapman  et  al.  tj>.  /urle|^|%£).) 264 

PmnBABLB  000O8  -.—Vidt  SAtttf  ifll^K 

FnaoKAfc  and  HTPOTHBCAar' \0THijk  is  sntijeot  to  the  prescription  of  30  yean.    ' 
(D<lard  tb.  Partf  et  ax."  JS.  0.).^.^r.»^..«Juj.jL.....*«.*«^«<v.....>  JItl 

PamOkT  AOTIOM:— VUielliPBOVBMBRTS.  '"'  ■  ^ 

**  '*        can  be  maintained,  by  a  purchaser  who  has  had  neither  possea* 

sion  nor  tradition.    (Verdon  ts.  Oronlx.    8.0.)...... 184 

^'  AOTioii  dpes  not  lie,  at  the  suit  of  one  proprieior  agaiatt  hk  eo^ropttetw 
par  indivi$,  for  the  recoTery  of  Us  portion  of  the  real  property  owaed 

~"  ^        Ti.  Kiagtbmy.    8.  O.). . .» ^..  287' 

PUU :— That  part  of,  la  aa  actioa  en  dielaroHon  de  patemiti,  aad  for  daoiageB| 
whieh  eoaelodes  tor  trial  by  Jnry,  will  be  strnok  oat  oa  motioBt 
(01arke*Ti. McOn^th.    8.0.) S'^ 
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:■:  ,  '/ .     :,  .    Pao«. 

Plia,  after  fo]^cIo8uro:^v((ieDAUAOE8.  "     . 

"      or  exception,  which  joins  law  and  fact  together,  will  bo  rejected  on  motion. 

\        _.      (Addiaon  ys.  Bergeron  et  al.    S.O.)  ■•..■• ....■....•.,'......   196 

Plkadino  : — Portion  of,  may  be  struclMJut  on  motion,  »i(/c  Si-KCiAt  Answek. 

"      and  exhibits,  Inficribed  en  faux,  on  the  ground  that  they  were  not  fylcd  on 
4bo  doy  on  which  they  purport  to  have  been  fyled,  may  bo  withdrawn 
o^d  others  siib»titutcd  in  tlicir  ]ilacc,  on  payment  of  costs  of  proce-     "  - 
iuta  en  faux  and  thirty  sliillings  additional  on  fylipg  no^v  pleadings.       \,;, 

~>'  (Mayer  vs.  Tliompson  et.ul.    S.  C.) v.  280 

PossissiOK  :-^r»V/e  AVbit.  "^S,, 

PitiUMiXAnY  Exception  !:—Wlien  parties  arc  impleaded  as  defendants,  cn^ar^'under  •   ' 
r:^  the  designation  of  "  contractors  and  manufacturers  and  cbpartnJlfs" 

wUhhUcplaintilfs  en  >ff(ir,*ihey  may  plead  by  prclirainarj?  exception, 
that  they  ttro  not  sucli  contractors,  &c.,  and  by  tli©  same  ox^ieption 
attack  the  correctness  of  tho  names  and  designations  assumed  J)y  tho    \ 
:  ■  ^  ptnintifls,  enp;ar,aad  on  proof  of  (h^  allegations  of  such  exception 

.  ^    <•  they  will  ba  cnfitlud  to  the  diSR^iss^tl'^f  the  action  «^g:ar.    (Edmon- 
■^      8toDo  ct  n1.  vs.  ChiUls,  ctal.  and'^Cwlds  ct.al.  plainlifFs,  cu  £:ar.,  vs. 

>  GhapmalTbt  at.  defendants,  e»  gar.    S.  C.)...».  ......,...-•.••■•••  249 

'       '(OonOrmcd  in  AppcaJ,  Deer.  Term  1857,  Court  equally  divided.)  ^ — - 

PKUOBtPTiON,  under  8  Vic,  cR.  25.  s.  49,  does  pot  '^pi)l|  iti  actions  fgjj  personal 
.,      .  •,     injuries.    (Marshall  vs.  Thp  Grand. Trunk.R.  W.Cti.S^^.)....  A.       6 

"      underlO  Vitf.  eh.  40,  s.  29,"docB  not  apply  to  actions  for  {torsonal  injilrioa. 

*  i^  (Gcrmaih  vs.  The  Montreal  and  New  York  R.  R._Co.    S.C^.,.i....       T 
■'«'"•:— wrfe  Wages.'       -      •' "  ■■       ■    ■■■^■'    --■■-.         "...  ^  *-    •    -^     ■    .' 

«  V-ofono  year,  in  action  for  8la*dcr.    tjjrfe  Onus  pbo%ndi.  "^  ^^ 

'  ?.  ■**',.  of, ten  years  does  not  run  during  mlnoYity  of  party  to  whom  it  is  opposed.        „ 
""■  "  .  ■      '(DevoyouJ  appellant,  and  Watson  ot  al.  rcsitondcnts.    Q.  B.). ..... .  <|j|7  ; 

:— rtVc  iMTtBRUPTION  orP&ESCRlET|ON.  ".*.''•      • 

,  und^r  8  Vie.  ch.  25,  8..  49,  Pi</«  l>a&age«.       "  ■:  . 

•V ^  "    :  ,  under  10  and  11  Vie.xh.  11,  vide  Medical  Attendance  iND'MRDiciNE.i,    ■ 
.  "      k^-^hcn  pleaded  under ,tbe '123(li  Act  ol^tho 'Custom  of  Paris,  the  oath  of 
,^      ^     the  defendant  may  bo  demanded  *urfdil%et   articlet:    (Quchanan 

\  ct al.  vs.  Gormack.    S.  0.). ......... ^ :....... ....^.;.....  181 

<,  -•^^of  three  ycarst  under  12  Vic.  ch.  44, 18  on  itbtoltfte  bar  to  any  action,  and 

»    .  does,  not  require  fto  Iks  supported  by  tender  of  |th0  oath  of  pay- 

«   °  tMnt,  by  .thft  party  invoking  it.    (La  Paillcur  vs.  ^cottet  al.    S.  Ck)  275 

PbixcipaIi  and  Aoemt  :— a  principal  is  n6t  liable  fpir  tooneji  paif  to  his  Agci^t  by 

(      .  iniaial|[e,  in  excess  of  an  amount  actually  dud,  .unless  it  be  sliewn  that 

,^  the  priiicipal  has  either  received  or  otherwise  bien^^t^'^  by  such  pay-    .. 

>'  taent. '  VThe  City  Bank  vs.  Th6  Harbour  Comtkiibsi^neris  6f  Montreal. , 

#  ic.y.i...   ........ ..V... ...... .„..,;..^.|...^v.... .....^  288 

Fa^TlLBOi :— A  conventional  privilege  on  moveables  wiH  b^  reelrftuifefl  yithin  thfi 

precise  limits  of  the  agreement  creating  it.  '  (Whib^e^^.  Ci^|r,-ancl  '^^ 
,Craig,  opposant,  i|nd  Whitney,  conte8.ting.    S.  C.yL...^^,. .......     9T 

pirdjis  presorH^d,  as  regards  the  tubiequent  (^()y\iy\  Ifipse  of 

itlts  after  |(idgment  on  iairie  gagerie,  without  execution. 

(Johnstolta,  Appellant,  and  Bonner,  Respondent.^  Q^B,)i. .r...^.....  116. 

>  CojgiFliiOAmiL^SIUMilktM  made  lubject-maltter  of  an 
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PBOUissonT  NbtB,  signed  by  a  woman  Upar66  de  6('en«,  witttiaut  prdof  of  an  aathori- 

.    ■'      zatlon  by  Ihe  Husband,  is  null,  potwtttia'^nding  it  ;b«  given  for  pur-  .  .    -r-t 

chases  niAdo  bjjjicrswlf.     (Badeau  v.  Bi^uU  and  tw. '  S.  0.) 171      ' 

"  ,'IP,'H»  action  against  endorser  of,  payable  to  tKo  order  ^f  |he  maker, 
and  endorsed  by  him  to  such  endorser,  the  following  notice  of  dis- > 
^    .      honour  addressed  to  maker  and  endorser  X!0%}ointly  ts  sufficient,  in 

the  absence  of  any  proof  by  the  Defdndqnt  of  the  existence  of  another    .     • 
note,— "Your  promissory  note  for'ilsOcy.,  d&tpd  at  Montreal  the       * 
2d  September,  1850,  payable  three  months  aftor'date  to  |tei  or  order,       -        " 
and  endorse*  by  you,  was  this  day,  at  the  request  of  Messrs.  U^ndy<''^ 
side,  Sinclair  &  Company,  of  this  city,  mcrcbt|ots,  d^ly  prote»^d  for 
non-payment."    (Handysido  etal.  v.  Courtney  etal.  ^'fe.  C.) 
"      A  paper  writing,  undertaking  to  pay  A  B,  or  bwrtr^  a  certain  sum  ot 
>    money,  onii' half  tn  coiA  and  the  other  holfingratn,  is  not  a  promis- 
'sorynofe,  and  therefore  not  negotiable.    (Gillin,  Appellant,  aq4  Out* 
ler,  Reispondent.    S.  C). 
"      In  an  aigtion  on,  wlicro  Defendant  pleads  that  ho  had  sent  in^a  renewal  to 
,  Plaintiffs  and  that  they  never  returned  it^  and  Plitintiffs.rcply  thq^t 

they  had 'refused  to  accept  the  note  as  a  renewal,  defendant  will  be 
held  to  have  been  bound,  on  su^h  refusal,  to  call  and  take  away  the 
note  he  had  so  sent  in  renewal ;  and  tliat  the  mere" fa6t  of  Plaintiffs' 
not  returning  it  ^ill  not  be  construed  into  an  agreement  to  rene\^ 

(Lyman  et  al  v.  Chamard.     S.  C.) 

Railway  Accident  : — Firfe  Neomgenck  and"  PBEscniPTiqjf. 
,(        "      In  action  of  damages  arising  from,  which  resulted  in  the  death  of  ^party 
and  the  destruc.tion  of  the  horse  and  wnggon  by  which  he  was  drawn, 
^l^jr  no  damages  will  he  allowed  ^eyond  the  ftierc  value  of,  the  horse  and 

-f^  waggon,  without  gpecific  proof  of  tlievaliJe  of  the  party's  life*    (Ra- 

W      i^^'yi  TuL-et  ah  v.  tke  Grand  Trunk  Railwajf  Go.  of  Canada.    B.C.)  280 
•  Railway  Ci*ilw8iox :—  Vide  DASiAbES  and  PrescripIi^n.  — ~~  .  «L;__^    "^  • 

>«(       Fide  Damaobs.         .      *•      t  •  i    " 

R^TmgATioN  OP  Title  : — An  opposition  to  an  application  for,  hot  6ontainii)g  any 
l^o)       K>-,   engagement  on  the  part  of  the  vendor  to  obtajn  such  ratification  or 
on  its  b^ing  asked  for  by  the  vendee  to  cause  all  opposition  to  be 
*^- •  removed,  amounts  inr  law  to- a /rou6/e,  and  |tttit}es , the  applicant 

3  sue  his  vendor  ii|.  an  action  en  gartntie  to  bompel  .him  to'interv/ne 

V   ^     and  hold  hiqi  harmless  from  such  ojMgpsition.f  (Exparte  Judain  A 
;  Judah,  Plaintiff  En  Gar.,  V.  RolJand^Rfendanf  En  (Bar.    S.  yC.). . 

<ilfOORbiR*iB  ne^  bound  to  make  any  record  wha(k9ver 'of  evidence  ad^ced/i)efote 
Mi^and  consequently  the  Superior  Cornet  has  no  means  6f  testing  a 
digestion  of  jurijsdiotion,  the  jwlution  <pf  which  depends  on  ihe  pre- 
>ciBe'ci)!^(^ter  of  such  evidence.*   (Nomina  Regika,  on  petition  of  Ira 
Gould  ft^'cerhorffn,  v.  The  Hon.  Joseph  Bonrret.    S.  0.) 

^^BSfeoBS  :--|prf«gAI8M  RlVBNDICAJliiSa,  .. 

*'^/'  ■.  nkEmvnoK.'    .-       -  ■  •':;■':■• 

RioiBTBATiOM  •.—Vide  LnriBS  Patxnt. 
.  •  V "      Vvif  Ac jioN  Rbvooatoir^^         ^     'J 
)%(e4NTaRa3T,  9n,  Seigniorial  Arreara. 

during  a  fame  rife{!e,  confers  no  right"  of  kypothique  to  the  prejudice  of 
otther  credi^ts  who  have  not  registered  ^|eir  ■•laims.^  <GVle.T.  Grif-> 
fin,  Gur,,  atad  Gale,  Opposkitt,  ima  Sew«tl[;.^Q{>poBan^^'  Q.  B.), .» . . . . 
TiO^R :— Ftde  SntviTinn.       _^ .'        •  , ;'  '      ,  «' * 

SbmwAL:— Fide  Prouisbobt  NoTit   "      " ^   uJl'-,:i.;  ■—■  :,.-^~-^ 
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mt.       ■  ,  if'   mPU  TO   PBIXOIPAL  HATTBBa.^ 

.  •■   ■      ..-■■    -i  -.       ''^■-  '5^    .'  .■„./■ 

Rrr^ATiON :— Fiii/e  Willi.  ,  -V'      ,g         'J 

Salabt,  not  due  *t  time  of  ierriee  of  writ  of  attachment,  cannot  be  wittti.    (If  alo    t 

▼.  Adh^mar  and<^Iia  Banque  du  Peiiple,  T.  S.  0.  0.)  . . . .  ^ JtO 

Sali  of  goods  :— Erideace  of  Tliiiditr  of.     FiUe  Bbour.,  .  *«' 

■"      Damages  for  defect  in  thing  8oId.     Tide  Ybndm^ 
"      of  immoveablcB : — Ftd«  Actioh  Ritooatoibi. 

«       VidtLtxu.  <  .  . 

^^  BaMu  Abut,  issued  fbr  recorerj  of  a  debt  not  due,  but  which  became  due  durlngc 

pendency  of  suit,  it  properly  declared  good  and  valid  by  the  final 

judgment  in  the  cfase :  and  the  truth  of  the  contents  of  the  affidavit, 

f'i    y         •  in  virtue  of  which  the  writ  fsBued,  cannot  in  any  way.  be  attaclced,  lo 

';iJ:  such  suit.    (Pr^fontaibe,  Appellant,  and  Provost   et  al.,  Respon- 

,  dents.    Q.  B.). 4 , :...' :... 104 

"      Perishable  goods  seized  under,  cannot  be  ordered  by  the  Court  to  be' sold, 

pendente  Hte.     (Larochelle  v.,  Pich^  k.  Pich^,  intervening  party.    ^ 

.S.C.).. ...,,. .^..... ,..........,..,  168 

SAian  Bxit^TiON : — Vide  LAMttB. 

Saish  Qaobbib  iiT'D^ages  cannot  be  recovered  for  suing  out  maliciously,  and 
;-v        wim  marked  rigour,  where  the  rent  xas  really  due.  >  (David,  Appelr 

lant,  and  Thomas,  Respondent.    Q-  M.> $9 

"      Ftitfe  Dboit  DB  SmTB.        /  *    .  ■  f,. 

SauoI  itavBHDicATioN ;— Validity  of  cannot  b«  itKuUti  by  tlw  irttseiiiBie  flf  Ree<>^t. 

(Desjardids ^!!  Dubois.    S.  C.) ....*. :$t 

Sbccrity. FOR  posTS : — Fi'rfe  O0BT8.         as;  ',  ^ 

"      If  not -put  in  within  the  delay  prescribed  by  the  order -of  the  Con^t,  - 

action  win  be  dismissed      /Adams  v.  Sutherland.    S.  C.)... 186 

Sbiqniobial  ASRBARS.—Fiufe  Interest.      ,^  \  ; 

SXPABATION  GoNTRACTCELLB  13  uot  effected,  by  pr(>viding  in  a  contract  of  marriage 
.'  ;,^L.-*-     merely  for  exclusion  of  community ;  and  a  wife,  under  such  eircum- 
^  •-»    -?^     J,      stances,  cannot  erfer  en  jtt«fM;<>,  unassisted  by  her  husband.     (Wilson  " 

vs.  Pariseau,  and  Simard,  opposant.    S.  C.) 164 

"      defcien*.'— Execution  thereof, — vide  ExKeuTiON.  .  - 

Sbbvitudb  : — vide  CpvrB  de  Bois. 

"^    :^A  right  of  pasturage  created  by  a  deed  of  Donation  is  a  «eri;t7ud<r^e7/e  ; 

'  and  such  servitude,  created  before  the  Registry  Ordinance  came  into 

force,^need  not  be  registered.    And  a  Ijequest  of  a  portion  of  the  land 

affected  with  such  servitude,,  without  reference  to  i^ie  servitude,  will 

^.        include  iti    And  the  proprietor  of  the  A^rt/a^e  domiminf  becoming  a 

''        proprietor  of  a  poftiQn  of  the  Ai$rt;<z§:e  servant  will  not  forfeit  thereby     | 

'  *    t     his  fight  of  servitude  on  the  remainder  of  the  property  affected,  but 

*  such  right  will  merely  suffer  diminution  pro  tanto.    (Dorioa  et  al., 

Appellants,  and  Rivet,  respondent.    Q.  B.) |Q8 

Shbbipp  r—i'idc  C  08TB.  '    .        jf        )    "  ,      . 

i_   :^d£     ••—vide  AjTonitSY  ad  lilem.  ^^  ^  '^ 

^'      i  in  respect  of  monies  paid  into  his  handsj  in  satisfactioii  of  an  execution, 
Jf      - ;       is  the  mere  mandators  of  the  plaintiff  suing,  out  sucbicxecution,  and    . 

'        cbfisequently  that  he  ought  at  once  to  pay  such  monies  to  the  plaintiff 
*     '        .'anoi^niPreturij  to  the  Court  that,  he  hf)l(k  the"  same,  subject  t/>  Uie  . 
%      ,       'order  of  the  Court ;  and  this,  even  when  such  monies  are  so  paid  ti^tt^ 
him- after  seizure  and  on  the  day  fixed  for^th,e  sale  of  the  property    / 
'  .   -  -  seized.  ^  And  where  the  Sheriff  Jfakes'a  return,  under  such  circuiB- 

'm    '      '         , stances,  tha't  lie  has  th«  monie^  iustead  of  spaying  them  >over,  the  ,    ' 
•^    r.;    ~         OtftiTt  will  prdei;  such  monies  to  be  paid  to  plaintiff,  on  Inqtion, 
vJ  '^v-.notwitliBtanding  that  the  defendant's  creditors'^ave  claimed' the  same 
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V   .         ^y  oppositions,  in.  which  dteinfitwre  is  alleg^  oqi  th«'part.of  tha 

defendant.    (Ryaiiet  al.  vs.  Woods,  and  divers  opiios^ts.   fi.  G.)..    88 
Bnaivr,  in  default  of  representing  goods  seized  and  placed  in  blinds  of  a  j:ardMn 
'^  (foj^ec,  cannot  be  compelled  tq  pay  more  than  th^  ralue  of  the'i^oods. 

..^.(Lerersdnvs.  Cunningham,  and  Bostojp,  5A«rif.    S. <}.)....< 86 

SHiBirviiaa  compel  plaintiff  to  make  all  necessary  advances  for  the  proper  care  , 

*  and  safe  keeping  of  inbTeablesundcr  seizure,  and  that  in  default  of 

^    payment  of  such  advances  Sheriff  and  guardiaq  will  be  discharged 
flrom  all  liability  in  regard^to  such  care  and  safe-keeping.    (J>Hce  vs. 

WUklnsonetal.    8.0.)... v....... ;.......... 9' 

*',  lei^iTing  moneyArom  a  dbfendant  in  satisfaction  of.  an  execntionj  ig 
'}         bound  to  pay  the  same  t61the^plainti£^  and  such  money  is  not  liable 

.  to  the  Sheriff 's  Oommissiop  tfnd  Court  House  TiuE.-    (Stirling  et  al.  ■„ 

TS.  Darling."  S.Cj.)..... ._^........ ...16 

"  ^  cannot  renise  the.  demand  of  an  opposant  to  return  an  execution  </eieff  if,  , 
on  the  ground  that  his  fees  and  disbursement^  thereon  have  not  been 

f  paid.    (Wilson  TS. Brown„and  Brown,  opposant.    S.  C.) 284 

Sobooi  CoHMiBsioNtas : — ^Power  granted  by  Statute  to,  to  remove  masters  for  mis- 

conduct,  or  incapacity,  "after  a  mature  deliberation,  at  a  meeting  ^  - 

called  for  -that  purpose,"  dees  aot/exempt  them  from  the  ordinary 
legal  liability  to  justify  their  acts  towards  their. emp/oy^e*,  when  called 
upon  to.  do  so.    (Browne  v^.  Th.e  School  Gomtpissioners  of  Laprairie. 

SO.)..*...... 40 

StANOii  (Vbbbal)  : — In  action  of  damage?  for,  the  ipsissima  verba  need  not  neces^ 
sarily  be  proved,  if  the  substance  of  the  charge  be  ifiade  out.  (Beiia- 
dry,  appellant, and  Papin,  respondent.    Q.  B.).„.. ....... ...........  114 

:-~Vt(/e'PBIVII.B0ED'C0IIMCNI0ATI0H8.    .  1^     *      '    '►       .. 

: — vi(fe  OkcB'FROBandi.  '  ,  '  •  -        : 

Xj^fOtAf.  Answer,  setting  jut  new  matter  which  •outtni- originally  to  haye  been 
"   S  alieged  in  tnrdbclaration,  wilV^  tlj^^|on  motion,  and'soK^irill  a 

portion  of  a  special  answer  eletting  out  such  new  jhatter  be  st^ck  out 
>         on  motion.     (McSoey.vs.  Griffin.    S.  C^jT. . . . ...  ..a.  .,... .  ^. . . ... . 

Sous  ORDRE: — etde  Opposition.  ,.        /     '      .         -'^        I       ' 

S0B8TiTDTicrN:-i-i«de  ATTORNava.        ;  ^        *  •      ^  '    '' ^'   *  ' 

Tax,  for  building  Court  H^use—vtWe^SHEBiFr.     .       \^-         4    .' J;'  ■ 
%TttM  Saisib  :-^Th6  declaration  of  several,  o|  a  iike^^racter,  may  be  attficked  by 

one  contestation,  where^. they,  are  all^ge^Jlo  be  jo^atrement  liable ;  a  " 
tier*  saisi  being  more  a  pariy  than  a  witness  in^a  cause.  (Mac/arr  ' 
lane.  Appellant,  and  Wb%v'^f  -^^^P^'^dent,  Q.  B.). ..'....;... ,^/^., .-    4p'' 

Transfer,  no^  signified  :-kFu<e  Op'positiqji'a^n  DB  ccmEiArEB.  •   .  ^. 

Tbopblb  :—Vide  Ratihcation  op  Titlb*    .  "     *.  *        ,f  V 

TDTEJ.LE : — Vide' Ac-^^m  destitution  dk  TaiKtM.  *,  j-        /;  _        V  *    •  ^       . 

Tutor,  natural.or  legi^ate.     Fide  Minors.       "        *-  •     ^^'       '         . 

Ukwino  0An8KS:—iF»rf^  Motion.  ,  ^^   .  \„  .  ,.        • 

Vide  Evidence.  ,  ,       —        -  .  -        -       ,      ,    • 
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Money  actually  paid,  in  excess  of  six  per  centinte/f st,  cannot,  under ;||ie  .    • 
'    ProY.  Stat.  16  Vic.  ch.  80,  either  b*e  rec'bvered  back  or  be  elaimefcT  to. 
«         '      '-.     be  deducted  ifrom  the  capital  sum  borrowed.    ^Malo  y.  Nye^S^-)!,  1S5 
*>^  -        ,  '    [Reversed  in  Al^eal,  1st  "October,  i85f.] 

.VsiroH  oflreal  eertate,  who  has  obtained  judgment  agnnst'his  vebdor  in  an  action," '  - 
\-      quanto  minoris  cannot  bring  .an  action'  to  have  such  jttdgment^de-   ' 
5     'claf'ed  binding  on  the  <;e«««mcure  oif  Uje  vendor:  (Ryan  V.  Idljer.  S.O^) 
L:       :  (RE>'JBBSKD.in4PBeaV,.3B7.).     a.  -      "    » 
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VtHDH  of  4  moveable  cannot  glaim  damages  arising  from  defects  in  the  article 
purchased,  without  tendering  back  such  article  to  the  vendor.    (OW- 

!i  *      meat  ▼.  Page  et  al.    S.  0.) at 

"  of  real  estate,  who  has  obtained  judgment  against  his  vendor  in  ah  action 
quanta  ninoru,  can  bring  an  action  to  liave  such  judgment  declared 
binding  on  the  cettionaire  of  the  vendor.     (Ryan,  Appellant,  and' 

Idler,  Respondent.    8.0.) ^ , .-, .  267 

V^DiTiONi  Exponas  detenu: — Sale  under,  cannot  be  opposed  for  any' alngei„ 
,       (i*  defects  in  proceedings  under y!./a.,  particularly  where  such  proceed'-*   , 

^  ^    ,'?^''  ■     '^    ■        *"S^  ^^^  asked  to  be  set  aside  ;  and  an  opposition  d  fin  d'annuller  , 

"-  '  under  such  circumstances  is  rightly  attacked  by  motion.    (Abbott  v^* 

The  Montreal  and  Bytown  Railway  Company  and  The   Conj^any, 

fti^."  •         Opposant.     S.  e.) , , J 

I   yiNpuri0l(lE.XPONA8  de  territ ; — Opposition  dfin  WannuUer  to,  may  be  fyled,  ui^dec   "^ 
,■-■:,■  certain  cjrcflmstances.      (Foamier,.  Appellant,  and   Grace  RasseU, 

'     *        ■'  Respondent.    Q.  B-.) , .'. ;, °.^  ijg 

VMD0B8!-r-Ftrfe  Gauantib.  ,         '  *        .  ,  *  •.        ,- 

.      ViftDicTof  Jury,  against  law  and  evidence.  Is  properly  set  aside  by  a  judgmeol 
i  *        '^\rion  obstante  veredicto.    (Ferg/uin^np^ppellai^,  apil  Qilmonr,  Respon- 

, "  ■  '*  >  ■ — '-- —      veni.    y.  t}.^ .••■.■••■■■..••  »,*;••.»_»  ...............^.....^..-^.t.  \oi  ^ 

''■-■<■      ''"      ftr  an  imount  ^ew  than  .forty  shillings  »/erZtng,  will  only  carry  costs  to  a 

':.:-^  similar  ataount,  and  the  basis  of  calculation  must  jie  at  tlie  rate  of 

'  ,         24s.  4d.  currency  for  each  pound  sterling,    '(^cduc,  Appellant,  and 

,  Busseau,  Respondent.    Q.B.)...., '....'.., ..'^.j;,..^!^" 

'^AOIB  :^Plea  of  prescription  of,  must  be  tfccompanied  tiy  tender  of  oath  as  to  pay-  , 
ment,  and  by  an  averment  that  a''book  was  kept  in  which  the  p4y-' . 
ment*Avere  duly  entered.    (Hogan  et  al.  v.  Scott  et  al.    S.  C.).,...     M 
"    .  r»(/e  Master  AND  Servant.  ,v  '.'"*, 

Watkb  CouRSK : — Fu/e  Corporation  of  UtJinBHAt.  v>    ,  i,-         *■ 

WitL,  executed  before  a  notary  and,tw6  witnesses,  may  be  revoked^ a' 8ub's8quea| 
one  executed  before  on«  witnesi  on/y.    (Fisheretal,  r.  Fisher  e^s^^ 
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i3<V^a^*B*    •••••••    •••••»•   i>^  JL'itn  •   M '•   wH   •    •'•    ■•••    ■••■*•«•«•   f  J^ 

Want  ofi^idsinuation  and  pulkiieat^Dn  of,  cannot'  be  opposed  tb  possetipf 
animo  domini  suing  {or  "^ortMge,  and  cannot  be'  plj^aded  by  apiur^    " 

deriving^  title 'under  v^t*^ill.(Devoyau,  Appellant,  and  Wat|o» 
°    et  al., Respondents,  ^j^)- . . .  ..................... .... ........ .,  fll  J**. 

The  existence  Qf,preclude^4|felaim'for^£rtftW.    (Quintal  (^t/^^T.Slr^ 

CI  uX*      o>  ^  *)  •••••••  »•'  •  ^  ■»■••••  •  •  •  •••■••■•••■•••■•••••••••••.»••     3iv.9 

'made  in  th^  form  of  a  tettament  sokmnel,  but  defeetirely  bo  anS'therflfdre'^*      _^ 
valuelesMM-b.  fe«tani«nt  solemnel,  may.  -be  proved  i^id  .ajvai^M  A;     ■flHJT' 
in  the  English  form.     (Lambert,  Appellant,  an4  Qai|vrea%et         ^ 

nx.,  Respondents.    Q.B.) ........ i i  206 

#iTNB8BKS: — Taxation  of,  cannot  be  revised  subsequently  by  the  Court.    (The        ^ 

Grand  Trunk  Railway  Co.  V.  Webster.    S.  C.>  ....«fr*..*.>V 
'Woman,  sfparie  de  biens: — Vide  Fromissort  Notb.  '       "     " 

Writ  OF  PossBssiON  will  be  allowed,  against  the  widow  of  a  defendant  ^wbd  hat 
fldied  since  the  a^iidication  of  the  land  by  ttie  Sheriff,    (Lewif  t. 

,      .  '       O'Neill,  and iBolbrook,  Jfjljudicatttire.    8.0.)..........^. 

>  '  "  d*  territ,  issued  giturally,  in  satisfaction  of  an  by|>otbeca]7  ju4gni«at.foi; 
.  Rn  amount  less  than  £10  cy.,  is^ilegal;  such  ^/>t  being  only  jlSktwel^ 
" '-.  °  /  ..  «  „*P«^'y  agidnst  the  land  declared  to  bt  kypoiktcated.  (Qorrtd  r.  fi^r*, 
^     i  .'        bert  St  Herbert,  Opposant.    S.  €.)»...... .....#,.».,^r 
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-txecutioji,  proviJod  ITor  Mujcsty  is  i.lo:i»cd  to^prove  the  sftme 

Her  Majkstv,  having  tnkiM.thc said  Report  into  considei 

cd,'  by  and  with  the  advice  oMIer  I'livy  Council,  to  approve  th 

Rules  and  Regulations  sot  forth  therein,  in  the  words  following 

L  That,  any  former  usage  <>r  pragtico  of  ller  M^tyV  Pr 

vitlistauding,  an'  Ap|.cllaiit  who  shall  succeed  in-*)|)taining  a  re> 


(•)  By  the  Imperinl  Stntuto  7  and  8  Vifttoria,  Gap.  LXI3^, 
enacted  :— That  it  shall  ond  may  bo  lawful  for  the  s^id  Judicial  C 
any  General  -Iflule  or  Regulation,  to  bcbinding  upoff'8l|v  Courts  in 
other  Fotclgn  Scttlcmtnts  of  the  Crown,  requiring,  the  Jiidges  Not 
taken  before  inch  Court  in  any  cause  appealed,  and  of  the  (teosons  g 
ofiuchCourtj  or  by  any  of  ttiem,  for/or  against  the  Juigment  pi 
.Gonrt;  whicl*  notes  of  Kvidence  and  Reasons  shall  by  each  court 
the  Clerk  of  ihe  Privy  Council  within  one  calendar  mo^- next  aftci 
■neb  Court  to  prosecute  nfty  optici^Vto  Her  Majesty  in  (WKncil ;  and 
laid  CommTtlcc,  ntairbe  bWmnajupMn  all  Judges  of  Bttcli  CewrtB^ 
•   Foicign  Settlements  of  the  Crowni  •  - 

In  virtue  of  thia  Statute  thei^  Lordships  made  an  order  of  the,  1 
.  directing  that  the  reasons^  thepudges  of  the  Court  appealed  froi 
ferr»4by  the  Regltrar  in.  original  io  the  clerk  of  the  Council  at  the 
otbel^roceejiDgs,  4ot,  are  transferred.       •     .  ♦     ., 
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